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PREFACE 


This is the fifth edition of the work which first 
appeared in 1923 under the name of Introduction to 
the History of Government in India. A fresh and 
revised edition has been necessitated by the recent 
enactment by the British Parliament of the Con¬ 
stitutional Reforms of 1935. In the last edition of 
the book, published in 1934, a brief summary of the 
subject-matter was incorporated for introductory 
reading and this portion has now been brought up to 
date. The Chapter dealing with the Constitutional 
development during the period of the East India 
Company is broken up into two. Without disturbing 
the original plan of the volume fresh matter has 
been inserted in several places. Other additions 
include a Chapter on India’s new Constitution to¬ 
gether with the text of the Government of India Act 
and its schedules, omitting the portions relating to 
Burma. Though the additions made have increased 
the bulk of the volume, the publishers have agreed 
to retain the original price. 

The plan of the work is simple. It aims to give 
a concise account of both the present Constitution 
and its historical development commencing with the 
grant of the first Charter to the East India Company 
in 1600. The Constitution being the result of 
gradual development extending over a period of 
more than a century and a half, a knowledge of its 



foundations is not only desirable but absolutely 
essential for a clear apprehension of its principles 
and features. 

In the end I have to acknowledge my indebted¬ 
ness to Mr. ilarbans Lai Chopra, M.A., LL.B., 
Lahore, for looking over the proof-sheets and 
preparing the Index. 


April, JWHi 


C. L. ANAND 
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INTRODUCTION 


The reader will find the study of Indian Government compara¬ 
tively more interesting if he is given at the outset a general idea 
of the main features of the constitution and its historical develop¬ 
ment. 

* Our constitution is the result of gradual evolution. The Hast 
India Company started as a trading corporation, under the Char¬ 
ter of ifioo, and that continued to remain its chief character till 
17(15. The British royal Charters, notably of the years 1J161, 

1 <185, 172(1, and 1755, gradually conferred on it large polit ical 
powers originally for defensive purposes and to enable it to 
exercise effective control over its servants, but later on when it 
acquired territories in India, also to enable it to govern its pos¬ 
sessions. Parliamentary interference commenced in 1(194, imd be¬ 
came active after 17(15. For this intervention several causes were 
responsible. Firstly, the House of Commons resolved in i6qr 
that a trade monopoly could be granted cnly by a Statute of 
Parliament. Secondly, jealousy was fell for the immense political 
powers which the Company had acquired under grant of the 
Diwanee in 1765. 'Thirdly, the financial distress of the Company 
compelled it to apply to the British Government for loans. 
Fourthly, it was argued that legally the Company held the terri¬ 
tories not as its own but on behalf of the Crown which must see 
that the experiment was well conducted. 

Tju^Rcgulating Act, 1775, was the first" important statute 
passed by Parliament to re-organise the Company’s system, ixf 
Government. To secure greater experience in the governing 
body at home it was provided that a Director would hold office for 
four years instead of one. In India the Presidency of ^Bengal,': 
now placed under a Governor-General and four Councillors and 
deciding matins by v ote of majority, was given a higher status 
with a controlling authority over the Governments of Madras and 
Bombay in the making of war and negotiation of treaties. A 
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Supreme Court was set up at Fori W illiam with wide jurisdiction. 
Laws made by the C.overnoM leneral and Council for the Presi¬ 
dency of Bengal were required to be registered in the Supreme 
Court with its assent and approbation. 

The provisions of the Regulating Act were vague and defec¬ 
tive. The Supreme Court refused to recognise jurisdiction of the 
Courts which the Company had set up under its own Regulations 
for administering justice to Indians; it claimed jurisdiction in 
matters of revenue and collection thereof; and it applied Knglish 
laws irrespective of the usages of the people. The rule of 
decision by majority was also found unworkable. This confusion 
was remedied by the Amending Acts of 1781 and 178(1. The for-' 
mer clearly defined jurisdiction and powers of the Supreme Court. 
The latter enabled the (iovernor-(leneral in special eases to over¬ 
ride the decision of majoriu of his Council and to act on his own 
responsibility. 

Whereas the Regulating Art was mainly concerned with the 
Company’s (lovernmenl in India, the Pitt’s Art, 1784, aimed 
chiefly at remodeling of its constitution at home. A Board of 
Control, consisting of six Commissioners, appointed by the Crown, 
was set up whose orders the Directors were to obey in all matters 
concerning civil and military government, and revenues of India. 
A Committee of secrecy of three Directors was constituted to 
transmit to India, without informing the other Directors, orders 
of the Board requiring secrecy. 

From 1 7 «jj to 1858 whenever the Company approached 
Parliament for renewal of its Charter regarding trade monopoly 
or political authority the latter availed of the invasion to make 
suil-ible changes in the scheme of its govern ni< nt. The Chatter 
Act of 1793 conferred overriding powers on the (lovernors of 
Madras and Bomhav in relation to their Councils, and extended 
the controlling and supervising authority of the Clovenior-tleneral 
and Council as regards the minor Presidencies. The Charter Act, 
1815, made provision to enable Kumpcans to resort to India 
under a system of licenses. The Charter Act, 1H33, appointed a 
Law Member to the Council of The (lovernor-( leneral, centralised 
legislative authority, except for emergency purposes, abolished 
the Company's trade monopoly, and provided for the appointment 
of a Law Commission whose labours resulted in the .codification 
and uniformity of our laws. The Charter-Act, 1855, enlarged the 
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Legislative Council, threw the recruitment to covenanted services 
open to competition, and provided for appointment of a_ separate 
Lieutenant-Governor for Bengal. The following year was passed 
another statute which authorised the appointment of Chief Com¬ 
missioners- under the direction and control of the Governor-Gene¬ 
ral in Council. 

It will be noticed that as a result of the constitutional develop¬ 
ment during the Company's period a Mghly. centralised system of 
government had been established in British India in subordina¬ 
tion to.the Board of Control. There had also come into being 
three types of Provincial Government 1 -, namely, Governorships in 
Council, Lieutenant-Governorships, and Chief Commissioncrships. 
The Act of 1858 transferred the government from the Company to 
the Crown and the next sixty ) ears was a period remarkable for 
growth Hnd development in many directions. 


Pitt's Act, 1784, had virtually transferred the control over 
government in India from the Company to 
oine rovei nment. t ^ e Crown. The only effective powers 

which still remained with the Directors were regarding commerce 
and patronage. As regards the first the monopoly was with¬ 
drawn in 1833, and as regards the second recruitment to cove¬ 
nanted services was thrown open to competition in 1853. The 
Board of Control which had been the real governing body since 
1784 consisted originally of six Commissioners but the number 
was gradually reduced and from 1841 it consisted of the President 
only who was a member of the Cabinet. The Government of j 
India Act, 1858, transferred to the Secretary of State, and the ! 
Secretary of State in Council all the powers formerly vesting in 
the Courts of Directors and Proprietors, and the Board of Control ■ 
in relation to the Government of India. The India Council consist-* 
ing of fifteen members, of whom eight were appointed by the 
Crown and seven elected by the Court of Directors, all holding 
office during good behaviour, was essentially an advisory body 
and possessed no initiative authority. In addition to his vote, the 


Secretary of State was empowered to send urgent and secret com¬ 
munications to the authorities in India without first submitting 
them to the Council meeting. There were a few exceptional 
matters, however, in regard to which the Secretary of^State was 
bound by the majority vote of his Council such as appropriation 
of revenues, distribution of powers of patronage, sale and mort- 
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gage of property, making of contracts, etc. The Secretary of 
State was required annually to lay before Parliament an account 
of the preceding financial year together with a statement best 
exhibiting the moral and material progress and condition of India. 
Except for preventing or repelling actual invasion of Indian pos¬ 
sessions, or under other sudden and urgent necessity revenues of 
India were not to be applied to defray the cost of military expedi¬ 
tions beyond the frontiers of India without sanction of Parliament. 
Subsequent legislation between 1858 and 1918 made no radical 
change in the structure of Home 'Government, or in the relations 
of the Secretary of State with the Council of India. The Act of 
1869 laid down that all vacancies in the Council would be filled by 
the Secretary of State, and the tenure of members would be ten 
_vejars. In 1907 the tenure was reduced to seven years and it was 
further provided that the number of members would be between 
ten and fourteen. 

The Charier Act, 1833, liad centralised legislative authority 
in the hands of the Governor-General in 
Legislative Co m.cls. Counci , (U;privinK th( . ltlinor Presidency 

Governments of their law making powers except in cases of emer¬ 
gency and had repealed the condition imposed by tlu* Regulating 
Act for the registration of laws in the Supreme Court. The 
('barter Act, 1853, had enlarged the Council for legislative pur¬ 
poses by the addition of six members of whom two were judges 
of Calcutta Supreme Court and four were, official representatives 
of the four Provincial Governments. During the period from 
1858 to 1918, four statutes were passed which enlarged the Coun¬ 
cils, extended their functions, and introduced ncw r principles in 
their composition. The first of these, namely, the Indian 
■Councils Act, i8(n, made numerous changes in the Council 
machinery both at the centre and in the Provinces. At the 
Centre power was given to the Governor-General to make rules 
for the transaction of business in the Executive Council which re¬ 
sulted in the evolution of portfolio system; the number of 
additional members for legislative purposes was increased and it 
was provided that not less than one half of these would be non¬ 
officials ; functions of the Legislative Council were limited strictly 
to legislation ; and the Governor-General in Council was empower¬ 
ed to promulgate Ordinances which were to remain in force fqr 
six months. As regards the Provinces legislative councils were 
re-established in Madras and Bombay with composition and ftinr- 
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tions similar to those of the Council of the Governor-General, 
4fld power was given for establishment of Legislative Councils 
for Bengal, North Western Province, anti Punjab. Doubts hav¬ 
ing been expressed regarding the alleged power of the Governor- 
General in Council to make laws for the non-regulation Pro¬ 
vinces by executive orders, corresponding to orders of the King 
in Council concerning newly acquired territories, a provision was 
inserted in the Act which removed doubt as to the validity of such 
regulations made before the passing of the Act hut for the future 
the power of legislation by executive decrees was taken away. 
This repeal, howe\er, was short-lived since the (iovernment of 
India Act, 1870, by enabling th* Governor-General in Council to 
make laws for any part of British India, to which the provision 
was applied by the Secretary of State, virtually restored the power 
of legislation by executive orders 

The second important statute was the Indian Councils Act, 
The Government of India Act, 1858, and the Indian 
Councils Act, 1861, were bast'd on the principle of autocracy in¬ 
herited from the Kast India Company. The Act of 1892 marked a 
departure and laid the commencement of representative govern¬ 
ment. The number of members was increased in all legislative 
bodies; rules were made' providing for the tilling up of some of 
the seats by getting recommendations from certain local bodies 
and groups; and Council functions were expended by conceding 
the privilege of interpellation and opportunity to criticise financial 
policy of the Government. The Regulations, however, expressly 
provided that no supplementary questions would be asked and no 
resolutions moved. 

1 he third Council statute, commonly known as the Minlo- 
Morley reforms, was enacted in 1909. Its aims and underlying 
principles were identical with those of the Act of 1892, namely, 
larger association of Indians with the government and develop¬ 
ment of representative institutions. A substantial increase was 
made in the number of members of all Legislative Councils; rule 
of election was introduced; and official majority was dispensed 
with in_the. Provincial Councils. Functions of the Councils were 
enlarged by permitting supplementary questions, moving of resolu- 1 
tions both in respect of the budget and matters of general public ' 
interest, and discussion of preliminary financial statement. 
Power was given for creation of an Executive Council for the pro- 
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vince of-Bcogal. As a part of the general scheme of reforms, but 
for which no statutory provision was required, one Indian member 
was appointed on each Executive Council in the country. 

The last of these great measures was the Government of 

' India Act, 1912. It authorised the creation of an Executive 
Council for the province of Behai' anti Orissa without recourse to 
the procedure prescribed by the Indian Councils Act, 1909. 
Power was also given for the establishment of Legislative Coun¬ 
cils in the provinces under Chief Commissioners. 

Under the Government of India Act, 1858, the control over 
Financial Devolu- lhe expenditure of Indian revenues was 
turn. vested in the Secretary of State in Council 

but that body by its standing rules delegated large financial 
powers St) the Governor-General in Council. Under the system, 
thus established, the revenues of India constituted a single fund, 
the Provincial Governments acting as mere agents of the Govern¬ 
ment of India both for collection of revenues and expending what 
was given to them to meet the provincial charges. A resolution 
issued by Lord Mayo’s Government in 1870, marked the com¬ 
mencement of financal and administrative devolution. Nine ser¬ 
vices were provincialised. Their expenditure was to be met out 
of the receipts under these heads and fixed imperial grants. Syb- 
ject to the condit ions and ljmitatjons^_prcsc.nbed a local Govern¬ 
ment was to enjoy freedom of allotment. The settlements were 
made on annual basis. Further advance was made bv Lord 
Lytton’s Government in 1877. More heads of administration 
were provincialised and to meet the additional charges the 
Government of India instead of raising the fixed imperial grants, 
transferred more heads of revenue. The resolution issued by 
Lord Ripon’s Government in 1881 made three important changes. 

/.The system of giving to the Local Governments fixed sum of 
money to make good the excess of provincialised expenditure over 
provincial receipts was done away with.,/. The heads of revenue 
were reclassified as imperial, provincial, and divided..' To give 
greater security to provincial finance and to encourage economy 
on the part of Local Governments, the settlements were now 
placed on five years’ basis. In 1904, the settlements were made 
quas i-pe rmanent, that is to say they were not to be subjected to 
revision except in case of grave imperial necessity, and. in 1912 
they were rpade permanent. As the position stood in 1918 legally 
British India was still a unit in administration and its revenues 
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constituted a single fund. The assignment and devolution which 
Had developed since 1870, was the outcome of resolutions and ad¬ 
ministrative policy of the Governor-General in Council. The Pro-! 
vincial Governments had no sources of revenue which they could ! 
lep-allv call their own, nor they had any independent powers of 1 
taxation or borrowing. As in 1858 so in 1918 the expenditure of' 
revenues was in the exclusive jurisdiction of the Secretary ol State 
in Council and their executive agents in India. There existed no j 
popular control in respect of either the central or the provincial 1 
budgets. 

The JEast India Company derived its judicial powers, like the 
Judicial Instill! rest of ils political authority, , firstly, from 

tions. British royal Charters and statutes of Par¬ 

liament, and secondly, from gram of the Diwanee and as successor 
to the earlier Indian rulers. This difference in origin of its 
powers resulted in the establishment of two parallel systems of 
judicature, one known as the Crown Courts and the other the 
Company’s Courts. 

The earliest of the Crown Courts was of the President and 
Council of each factory who were conferred judicial powers by 
the Charter of 1661. In 1726, bv letters Patent, Mayor’s Courts 
of English model were established at the three Presidency towns. 
In 1753, Courts of Request were set up to hear petty civil suits. 
The Regulating Act, 1773, replaced the Mayor’s Court at 
Calcutta by a Supreme Court. The Mayor’s Courts at Madras 
and Bombay were replaced bv Recorder’s Courts in 1797, and 
these latter were replaced by Supreme Courts in 1801 and 1823 
respectively. Courts of Request were replaced by Small Cause 
Courts in 1850. 

The Company’s Courts were of later origin. In 1772, in 
accordance with a plan drawn up by Warren Hastings, a net¬ 
work of Civil and Criminal Courts was set up in the interiorJbf 
the Presidency of Bengal, and a Sudder Diwanee Adawlat or 
Civil Court of Appeal was instituted at Calcutta. The Sudder 
Diwanee Adawlat originally consisted of the Governor and his 
Council, and from 1811 of a Chief Justice and some other judges 
appointed by the Governor-General in Council. The Court of 
Criminal Appeal was at first presided over by a deputy of the 
Nawab, but in 1793 the authority of the Nawab Nazim was 
abolished and his jurisdiction transferred to the Governor-General 
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in Council as the Suddcr Nizanint Adawlat. Under a Regulation 
of 1801 this Court of Criminal Appeal came to consist of a Chief 
Justice and some puisne judges. The system of Civil and Crimi¬ 
nal Courts introduced in Bengal was generally adopted in the 
other two Provinces. 

Jf The Crown Courts and Company’s Courts differed not only 
as regards their origin but also in respect of their jurisdictions 
and the laws which they applied. 1 'fr'lic former were situated in 
the Presidency towns, had exclusive jurisdiction over Europeans, 
and applied English Laws and such Regulations of the Company’s 
(iovernment which the Supreme Court of the Presidency concern¬ 
ed chose to register., 1 j^The latter were situated in the moffussil, 
had jurisdiction limited to Indians, and applied Hindu and 
Mohammedan laws as amended and supplemented by the Regula- 
. tions made by the Company's (iovernment which did not require 
registration in any Court of Justice. ) Three steps were taken to 
bring about their amalgamation. Firstly, in respect of Europeans 
in the moffussil the Charter Act, 1813, conferred Civil jurisdiction 
on the Company’s Courts, and also authorised the appointment 
of Justice of the Peace with limited Criminal jurisdiction. Second¬ 
ly, as a result of the labours of the Law Commission appointed 
under the Charter Act, 1833, and of the Commissions appoint¬ 
ed in 1853 and 1861, the Indian laws were codified and applied 
uniformly to all persons and by all Courts in the country. Third¬ 
ly, in each Presidency the Supreme Court, the Sudder Diwance 
Adawlat, and the Sudder Nizamat Adawlat were abolishe d, and 
their jurisdictions were vested in a common High Court created 
under the Indian High Courts Act, 1861. 

The following were some of the outstanding features of the 
system of administration of justice established in British India. 
(i) The law gave distinctive privileges to European 
British subjects in respect of jurisdiction and procedure 
of Criminal Courts. These were relics of the earlier 
times when European British subjects were governed 
by English Laws and were immune from the jurisdic¬ 
tion of Company’s Courts. These distinctive pri¬ 
vileges mostly disappeared under the Racial Discrimi¬ 
nations in Procedure Act, 1923, which laid down 
common rules of trial and procedure in cases in which 
racial considerations were involved. 
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(ii) /Combination of judicial anil executive functions, parti- 
/ cularly in the case of District Magistrates. 

(iii) Limited application of jury system of trial. 

(in) Restricted issue of the Writ of Habeas Corpus. The 
amending Act of 1923, equalised the privileges of 
Indians and Europeans in this matter in Rritish India. 

I v ) Lack of the usual constitutional guarantees to secure 
judicial independence. 

tvi) Existence on the statute book of Acts and Regula¬ 
tions conferring on the Government (a) powers of res¬ 
traint without previous judicial trial, and ( b ) powers to 
set up special Courts for trial otherwise than in accor¬ 
dance with the normal rules of procedure. 

A. Though local self-government institutions had been set up 
Local Self Govern ,n ^ ie Presidency towns with the object of 
ment. providing municipal government of the 

British model, their extension outside the Presidency towns was 
largely intended to serve as agencies for political education.Till 
1919 the initiative in their development lay with the Government 
of India inasmuch as the entire administration of Hritish India 
was a unit for which responsibility was of the Governor-General 
in Council towards the Secretary of Slate and Parliament, and 
also because the Government of India controlled reserves of taxa¬ 
tion and exercised .stringent control over expenditure. Resolu¬ 
tions were issued in 1S70, 1882, 1915 and 1918 suggesting to the 
Local Governments suitable lines of advance. But though the 
Governor-General in Council laid down abstract principles and 
policies, the Provincial Governments, which were better acquaint¬ 
ed with their local conditions, were left considerable latitude in 
the determination and execution of their programmes. Two types 
of institutions were established, namely, village Panchayats, and 
local Boards. ^ 

Village political institutions were of indigenous growth and 
possessed in the. pre^Brilish times two notable characteristics. A 
village was an autonomous unit. Its internal government was 
carried on by a stall of functionaries who were employees of the 
village community. The administrative and judicial authority 
was vested in the village Council or Pnnchavat of which the com¬ 
position and powers were not well defined. In the days of the 
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East India Company, with the concentration of authority in the 
hands of district officers, Panchayats gradually ceased to function. 
Atttempts were, however, made in later years to revive the village 
institutions and utilise them for purposes of rural administration. 
These took various forms such as formation of school committees 
consisting of village elders, employment of village agencies for 
famine relief, establishment of village unions and committees for 
sanitary purposes, conferring of magisterial powers on village 
headmen, creation of judicial panchayats, etc. The Royal Com¬ 
mission on Decentralisation, which presented its report in 1909, 
emphasized the need for reconstituting village panchayats. It 
was recommended that village headman should be the Chairman 
ex-officio, but the remaining members should be elected. It should 
be a body of about five members, vested with certain adminis¬ 
trative and judicial powers and working under the supervision of 
district officers. The Government of India left the matter to the 
unfettered discretion of the Local Governments. The subsequent 
Resolution of 1918, however, was both imperative and liberal. It 
suggested that Panchayats he allowed to choose their own Chair¬ 
men, and should possess voluntary powers of supplementary taxa¬ 
tion for local purposes. 

The local Boards were essentially a product of British rule 
and of later growth. In the days of the Company no rural boards 
existed, and even as regards urban areas municipal government 
was confined to the Presidency towns. The first attempt to es¬ 
tablish municipal government outside the Presidency towns was 
made in by an Act which was meant for Bengal only and was 
based tin” voluntary principle. This reform was in advance of the 
time and was availed of by one town only. Another attempt was 
made in 1850 by an Act which, though of a permissive nature, 
was applicable to the whole of British India. The report of the 
Royal Army Sanitary Commission led to the passing of Munici¬ 
pal and District Boards Acts for several Provinces. The policy 
of decentralisation inaugurated in 1870 improved the position of 
local.bodies financially as well as numerically. Still on the whole/ 
the attempts made before 1882 did not prove very successful. 
The local bodies had very little of responsibility and power. Their 
chairmen were invariably officials. Rule of election was hardly 
known. The funds were scanty. 

^ The resolution on local self-government policy issued by Lord 
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Ripon’s; Government in 1882 made the following suggestions and 
observations for the guidance of Provincial Governments. 

r. Extension of local self-government was advocated pri¬ 
marily as a means of.political education and not with 
a view to improvement in local administration. 

2 . Rural boards were to be established in addition to 
Municipalities in the urban areas. 

3. Local bodies were to possess preponderance of non¬ 
official members, and rule of election was to be applied 
as widely as circumstances permitted. 

4. Official control was to be exercised from without rather 
than from within the board. 

5. Wherever practicable the boards were to have non- 
official Chairmen and in as many cases as possible they 
were to be allowed to elect their own Chairmen. 

(). The boards were to be entrusted with expenditure of fix¬ 
ed allotment of funds and management of certain local 
sources of revenue. 

In' pursuance of this resolution Acts were passed in several 
provinces remodeling the constitution of local bodies. This en¬ 
thusiasm, however, was short-lived. The sub-district Boards es¬ 
tablished in the rural areas did not prove successful and were 
gradually abolished. The Decentralisation Commission which 
submitted its report in 1909 recommended revival of sub-boards, 
greater independence for local bodies in respect of functions already 
exercised; wider application of elective principle; retention of 
official chairmen in the case of rural boards, and election of chair¬ 
men by the Municipal Committees. In 1915 the Government of 
India issued a resolution embodying its views on the Com¬ 
mission’s proposals. The resolution was of a halting nature com¬ 
pletely lacking in the enthusiasm which characterised the resolu¬ 
tion of 1882. As regards urban boards, the proposal for non¬ 
official Chairmen was viewed with sympathy but the change was 
to be made ‘gradually’; and the suggestion to give to the Com¬ 
mittees larger control over their finances was accepted as a policy 
to be steadily kept in view and gradually realised. As regards 
rural boards the question of revival of sub-boards was left to the 
discretion of Local Governments; and the suggestion that they 
should continue to have official Chairmen was accepted. 
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of Local Governments. Unlike the resolution of 1915 the 
suggestions now made were both liberal and imperative. 'I he 
Provincial Governments were required to make a substantial 
advance ‘without further delay* on the lines laid down ‘except in 
specific cases and for specific reasons’. Four main reforms were 
suggested. 

(u) That all boards, rural as well as urban, should possess 
substantial elective majority. 

{/>) That municipalities should generally have elected non¬ 
official Chairmen, and application of this rule should be 
encouraged in the case of rural boards. 

(c) That the boards should possess greater control over 
their establishment and management of their finances. 

(d) That the recommendations made in the Decentralisation 
Commission Report, 1909, in regard to Village Pan- 
chayats should be carried out. 

The history of press laws in British India might be con¬ 
veniently described in four stage s. The 
Lh^ Ws, first stage extended from 1 700 to 186^ . 

During this period, except for an interval of twenty-two years, 
from 1835 to 1857, the press remained subject to special restric¬ 
tions of the nature of censorship or licensing, or both. Till 1799, 
there existed no special law for the press apart front the Knglish 
law of sedition. In that year Lord Wellesley’s Government 
issued fi\v Regulations which established complete censorship. 
The Marquis of Hastings abolished censorship but at the same 
time made fresh Regulations for guidance of the press. In 1823, 
a Regulation was made which introduced licensing. No news¬ 
papers were to be published without previously obtaining a license 
which might at any time be recalled by the Government and the 
newspaper suppressed. 'In 1835, the Government of Sir Charles 
Metcalfe passed an Act which abolished all these special restric¬ 
tions and the press once more came to be regulated by the ordi¬ 
nary criminal law. ) A Licensing Act was passed in 1857, and was 
withdrawn in 1865. 

» ' The second stage extended from 1865 to 1908. During this 

period there existed no special laws for the press except for four 
years, from 1878 to r88r, when the Vernacular Press Act was on 
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the statute book. The Press and Registration of Books Act 
passed in 1867 placed no restraint on liberty of the press. It was 
intended to secure_identity of keepers of printing presses, and of 
printers and publishers of newspapers, with a view to fix their le¬ 
gal responsibility, by requiring them to subscribe to declarations 
for the purpose before magistrate. 

The law of sedition, like the rest of criminal law, punished 
the offender after the commission of offence. The Vernacular 
P-ress AxiL-lSj#, was meant to prevail the commission of offence 
through vernacular newspapers. This was done by authorising 
magistrates, with previous sanction of die Local Government, to 
require printers and publishers to enter into bond or to deposit 
s ecurity which the Local Government could declare forfeit, along 
with the printing press, on commission of the offence. As an alter¬ 
native to the requirement of deposit at security publishers were 
given the option to submit proofs to official censpjcsbip. The Act 
was repea led by Lord Ripon’s Government in 188.2. 

'The ihird stage extended from kjoH to 1922. Two Acts were 
passed, one in 1908 and the other in tejio. The Newspaper Act, 
1908, gave power for confiscation of the printing pi esses and ex¬ 
tinguishment of the offending newspapers. Where a magistrate, 
on application made hy the Local Government, was satisfied that a 
newspaper contained matter of the nature of incitement tp murder 
or violence he was empowered to order forfeiture of all copies of 
such newspaper and of the printing press used, subject to a right 
of appeal against the order to the High Court. The magistrate 
was to make, in the first instance, a conditional order of forfeiture 
and to call upon the person concerned to show cause why the 
order should not be made absolute. In making the order absolute 
the magistrate was further empowered to cancel the declaration 
made under the Act of 1867, and thereby extinguish the newspaper. 

The Press Act, 1910, was much wider in scope. Not only it 
dealt with incitements to murder but also with many other forms of 
objectionable matter. The keepers of printing presses and pub¬ 
lishers of newspapers were required to deposit securities of large 
sums of money, and the Local Government was empowered to for¬ 
feit these and the printing presses used, and also to cancel the dec¬ 
larations made under the Act of 1867 on a charge of printing and 
publishing matter objectionable within the meaning of the Act. 
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Customs and Postal authorities were empowered to retain and exa¬ 
mine packages suspected of containing objectionable matter, and 
to submit these to the Local Government for orders. The pro¬ 
visions of the Act were of a drastic nature and objection was taken 
on the following grounds. 

(») The definition of offensive matter extended far beyond 
the provisions of the ordinary criminal law. 

(ii) Where an order of forfeiture was made the burden of 
proof was placed on the accused to show that the writ¬ 
ing impeached was innocent. 

(ill) The High Courts were given very narrow powers of 
interference with the orders on appeal. 

(iv) No obligation was laid on the Government to give any 
kind of warning to a newspaper before taking action. 

I .The fourth stage commenced in 1922 when, to carry out the 
recommendations of the Indian Press Law Committee, appointed 
by the Legislative Assembly in 1921, a Press Law Repeal and 
Amendment Act was passed which repealed the Acts of 1908 and 
1910, and made some permanent modifications in the Press and 
Registration of Rooks Act, 18117, im< l ' n the Code of Criminal 
Procedure. 

In the days of the East India Company the Civil Services were 
Public Civil classified as Covenanted and Non-covenant- 

fcServices. ed. The Charter Act, 1793, reserved to the 

Covenanted Civil Service all important offices below the_ rank of 
membe rs of the Council, and recruitment was made by the 
Directors by a system of nomination. The Charter Act, 1853, 
deprived the Directoi s of this power of patronage and recruitment 
was for the first time thrown open to competition on the results of 
the examinations held in England. This system was re-affirmed by 
the Government of India Act, 1858. A revised list of offices, re¬ 
served /or the .Indian Civil Service was drawn up in 1861. The 
age limit for examinations in England was fixed at 23 in 1853 but 
was lowered to 22 in 1861, 21 in 1866, and 19 in 1879. 

The Indian Councils Act, 1870, empowered the appointment 
of Indians, under prescribed conditions to offices reserved for the 
Indian Civil Service without submitting to the test of competitive 
examination held in England. Rules made in 1879 provided that 
. one-sixth of the total appointments made in any one year might be 
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made by selection in India. This led to the creation of the “Statu¬ 
tory Civil Service.” 

The question of providing greater facilities to Indians for re¬ 
cruitment to public services was considered again by the Public 
Services Commission, 1886. The proposal to hold Civil Service 
examinations in England and India simultaneously was not a improv¬ 
ed ; the Statutory Civil Service was abolished; age limit for candi¬ 
dates was again raised 10 23; and a new service was created in 
each Province to which were transferred a tew of the inferior posts 
formerly held by members of the Covenanted Civii Service. The 
demand for simultaneous examinations found expression again in a 
motion carried in the House of Commons in 1893 but the resolu¬ 
tion was never translated into pi act ice. 

The position was re-examined by the Islingt on Com mission 
appointed in 1912, and whose report was published in 1917. The 
Commission suggested that some of the services should be entirely 
recruited in India, and in all services Indian element should be 
substantially increased, but it assumed that British responsibility 
for India required a preponderating proportion of British officers 
in the Indian Civil Service and the Police. The changes recom¬ 
mended were denounced in India as wholly inadequate, and there¬ 
fore no action was taken on the report during the war, and on its 
termination the question was reconsidered as a part of the general 
scheme of the Montaguc-Chelmsford Reforms. 

In the year 1918, out of the total number of 675 jurisdictions 
officially classed as Native States, 175 were 
Native Suites. under the immediate control of the Govern¬ 

ment of India anti the remaining had their political relations with 
the Provincial Governments. Of the former only four had direct 
relations with the Viceroy, the remaining being grouped under the 
directions of Agents to the Governor-General. The form of 
government was everywhere monarchical, though in some of the 
larger and more important States beginning had been made of re¬ 
presentative institutions with the establishment of a dvisory legisla- 
tive councils. The principles of international law had no bearing 
upon their relations which were governed partly b^ compacts and 
treaties, and partly by usage ancTprececlent. Upto the time of as¬ 
sumption of government by the Crown in 1858 a distinction used 
to be made between quasi-sovereign states with residuary .rights 
of sovereignty, such as Hyderabad, Gowaliar and Baroda, and 
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vassal states which were altogether dependent principalities, but 
after the Mutiny this distinction was gradually lost sight of and 
territories under the Princes came to be regarded as much under 
the sovereignty of the crown as territories under its immediate con¬ 
trol. The British Government began to claim paramountcy over 
all States, and an attempt was made to establish a_set of .uniform 
fundamental principles governing the Crown’s relations with the 
Princes. The deposition of Malhar Rao Gaekwad of Baroda in 
1875, the Imperial Darbar held in Delhi in 1876, which all the 
Princes were required to attend, the resolution in connection with 
the Manipur rebellion in 1891, and the reply given by Lord Read¬ 
ing to the Nizam in 1926, were some of the striking illustrations 
of this new roll of paramountcy. Though the degree of de facta 
control exercised by the Government varied with the States, there 
were certain rights which the British Government as Paramount 
Power invariably asserted, and these were as folows :— 

1. Exclusive control over foreign relations including rela¬ 
tions with other Native States. 

Limited military establishments. 

3. General responsibility for the internal peace and satis¬ 
factory administration of the States. 

4. Sub-ordinate military co-opcration in the task of resist¬ 
ing foreign aggression and maintaining internal order. 

5. Extra-territorial jurisdiction over European British 
subjects and over subjects of foreign Governments. 

With the introduction of Minlo-Morlev Reforms, India reach¬ 
ed a stage in her constitutional development 
Reforms of 1919. at w hi C h further advice on the old lines 
seemed impracticable without inviting a confusion and constant 
friction between the Government and the people’s representatives 
in the legislative bodies. Some maintained that there should be no 
further tinkering with the constitution while others thought that es¬ 
tablishment of responsible government was the inevitable sequence 
to the steps taken in 1892 and 7909 which had made the Councils 
more and more Parliamentary bodies in their com¬ 

position and functions. As a consequence of the 
enthusiasm evoked in England by the active par¬ 

ticipation of India in the World War of 1914, and a 
strong and persistent demand in India for democratic institutions, a 
way was found out of this deadlock and on August 20th, 1917, the 
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Secretary of State for India made an announcement in the House 
of Commons which pledged His Majesty’s Government to a policy 
of “increasing association of Indians in every branch of the ad¬ 
ministration anil the gradual development of the self-governing 
institutions with a view to the progressive realisation of responsible 
government in India as an integral part of the British Empire.” 

'I he constitution as eventually parsed by Parliament in iqiy was 
in many respects an improvement on the original proposals mntain- 
ed in the Joint Report published in 

The Preamble to the tlovernment of India Act, itjiy, gave a 
statutory recognition to all the essential parts of the Declaration 
of 1917, and further provided th.il progress in giving effect to the 
policy would be achieved by suco sivc stages and that the time and 
measure of each advance would hr determined solely by Parlia¬ 
ment. 

The pi incipnl changes made bv the Act were in the provincial 
sphere. Five Provinces, namely United Provinces, Punjab, Cen¬ 
tral Provinces, Behar and Orissa, and Assam, which were formerly 
under Lieutenant Governors oi Chief Commissioners, were raised 
to the status of Governorships in Council. A demarcation of powers 
and jurisdit tions of Central and Provincial Gov ernnients was made 
by statutory rules in the place of the former division which was not 
based on any rigid principles but was the outcome of progressive 
devolution effected since 1870 by resolutions and orders of the 
Governor-General in Council. Inasmuch as no rules were made 
restricting the control of the Gover nor General in Council in respect 
of the reserved departments, the only demarcation really made was 
concerning the transferred part of the administration. 

The Act made a beginning of responsible system of govern¬ 
ment in the Governor’s Provinces by the introduction of dyarchy. 
'1'he administration was split up into two parts, one called ‘reserv¬ 
ed’ and controlled by the Governor in Council and the other called 
‘transferred’ and controlled by the Governor acting with the Minis¬ 
ters. Among the more important subjects which were tran s fe rr ed 
were local self-government, medical administration, education, pub¬ 
lic-works, agriculture, and development of industries. 

No statutory change was made in the composition of the 
Executive Councils except that service qualification, formerly re¬ 
quired in the case of two members, was henceforth to be necessary 
in the case of one member only. The Joint Select Committee 
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which reported on the Government of India Bill suggested that 
normally the number of members should not exceed two of whom 
one, as before, should be an Indian. 

Ministers were appointed by the Governor and held office 
during his pleasure. The Joint Select Committee recommended 
that in practice a JM mister should be an elected member of the 
Legislative Council enjoying its confidence and capable of leading 
it. He was paid the same salary as was payable to a member of 
the Executive Council in the Province unless a smaller salary was 
provided by vote of the Legislative Council. Ministerial responsi¬ 
bility was secured by giving authority to the Legislative Council to 
reduce the Minister’s salary and to reduce or reject the supply for 
the transferred departments. Rules were made for temporary ad¬ 
ministration of a transferred department when in a case of emer¬ 
gency, owing to a vacancy, there was no Minister in charge of the 
subject. 

The Joint Select Committee recommended the development of 
certain conventions for the purpose of securing harmonious work¬ 
ing of the two parts ol the government, and establishment of real 
ministerial responsibility. It was suggested that in all matters oT 
importance there should be joint deliberation though after free ex¬ 
change of views, derision was to lie with that part of the Govern¬ 
ment which had jurisdiction in the matter. The Governor was en¬ 
joined to see that a decision arrived at on one side of the Govern¬ 
ment was followed by such consequential action on the other side 
as might he necessary to make the policy effective and harmonious. 
He was to advise the Ministers when he thought they were in the 
wrong, but if after hearing his arguments they still decided not to 
adopt his advice he was ordinarily to allow them to have their way. 
The Minist ers were expected to act jointly. In the debates of the 
Legislative Council members of the Executive Council and Minis¬ 
ters were not to oppose each other by speech or vote. When the 
Act came into operation an Iiistrument of Instructions was issued 
by His Majesty in identical terms tu all Governors layfng down the 
lines and the manner in which they were to act and enjoining the 
observance of these conventions in the working of dyarchy. 

By statutory rules the Provincial Governments were assigned 
their pw p so urces of revenue, as well as limited powers of taxation 
and floating .of public loans subject to the conditions prescribed. 
All proposals for fresh taxation and borrowing were considered by 
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the whole Government but the final decision lay with that part of- 
the Government with which the proposal originated. Allocation of 
revenues was made, in the first instance, a matter for agreement 
between the two parts of the Government and failing that the 
decision lay with the Governor. Each Province was given a Fi¬ 
nance Department controlled by a member of the Executive Coun¬ 
cil and serving both parts of the Government. It examined and re¬ 
ported on all financial proposals, was responsible lor seeing that 
suitable accounts were maintained by other Departments, prepared 
the annual "estimates, etc. The budget was subject to legislative 
vote with the exception of certain items which by the Act “were 
not required to be submitted to the Council.” With regard to the 
demands concerning the reserved subjects, the Governor was given 
the power of restoration. He was further empowered, in cases of 
emergency, to authorise such expenditure as he considered neces¬ 
sary for the safety and tranquillity of the Province, or for the 
carrying on of any department. The rules made provision for the 
appointment each year of a Commit lee on Public Accounts to deal 
with the audit and appropriation accounts ot the province and 
generally to see that the money voted by the Council was spent a.- 
intended by the Council. 

No statutory rutes were made relaxing the control of the 
Governor-General in Council and of the Secretary of Slate in Coun¬ 
cil in the administration of reserved departments, but as regards 
the transferred subjects the control was exercised only for certain 
specific purposes such as to safeguard the administration or central 
subjects, to decide questions arising between two provinces in 
which the provinces concerned failed to arrive at an agreement, to 
safeguard the interests of services as required by statute, and to 
safeguard imperial interests. 

The Legislative Councils were substantially enlarged. Seventy 
per cent, of the members were required to be elected, and not more 
than, twenty per cent, were to be .officials. The rules created two 
types of constituencies, General and Special. The former were 
communal; the latter represented special claims and interests. No 
one could be a voter in more than one general constituency. The 
qualifications for franchise varied to meet the local needs of each 
province. The statute fixed normal duration of the Council at 
three years, but in special circumstances it could be dissolved 
sooner or its limit extended upto.four years. I ^elected its own 
President and Vice-President, .and fixed their salaries. The busi- 
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ness and procedure at the meetings was regulated by Statutory’ 
Rules, and subject to that by the Stancjing^Orders made' by the 
Governor in Council. The latter could be altered by the Legisla¬ 
ture with the consent of the Governor. The Act provided a revised 
and complete list of the subjects in regard to which no law was to 
be made or bill taken into consideration without previous permis¬ 
sion of the Governor-General. Under the Reservation of Bills 
Rules, bills relating to certain specified subjects were required to be 
reserved by the Governor for the consideration of the Governor- 
General. There was also a second category of bills which were 
allowed to be so reserved in the Governor’s discretion. Though 
thfi..Council discussed and voted upon all kinds of legislation, it did 
not control legislation concerning reserved subjects. The Act laid 
down that where the Council failed to pass a bill concerning a re¬ 
served department the Governor might certify that^its passage was 
essential for the discharge of his responsibility for the subject, and 
thereupon the bill was deemed to have passed and on receiving 
signature of the Governor became an Act. To prevent misuse of 
this power the statute provided two safeguards. Firstly, a bill so 
Rftssed, except in a ease ol emergency, did not take effect as law 
till the assent of His Majesty in Council was obtained. Secondly, 
such an Act was required to be placed on the table of Parliament 
for certain number of days before it was presented to His Majesty 
for assent. The Act also gave powers to the Governor to stop 
proceeding in the Council with legislative proposals likely to im¬ 
peril public safety, or maintenance of order. 

The changes made in the Central Government were intended 
to place the Indian Legislature on a more popular basis, and to 
give it larger opportunities to influence the action of the executive. 
They did not involve transfer of any element of responsibility or 
control to the popular representatives. The Legislature was made 
bicameral, consisting of the Council of State and the Legislative 
Assembly. The t wo Hou ses were given erjual powers in legisla¬ 
tion, except that where a bill passed by one Chamber was not 
within six months passed by the other, the Governor-General was 
empowered, in his discretion, to refer it for decision to a joint 
sitting of the two Chambers. In the Council of State of sixty 
members the Act guaranteed only a non-official majority, but rules 
went further and created a small elected majority. Tfie minimum 
strength, of the Assembly was fixed at 140 members of whonTioo 
were elected and of the remaining 40 not more than 26 were offi- 
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cialjj. The Preside nt of th e Council of .State was» appointed by the 
Governor-General. The Assembly elected its own President and 
Deputy President, and their salaries were fixed by :tn Act of the 
Legislature. The normal duratio n of the Council of State wa s five 
years, and of the Assembly three years. In either case the Gover¬ 
nor-General might dissolve the Chamber earlier or extend its dura¬ 
tion as he thought fit. The franchise qualifications varied to suit 
local conditions. Procedure at meetings was regulated by statu¬ 
tory rules, and subject to that by Standing Orders of each Cham¬ 
ber. The JaOYgrnor-General was conferred unlimited powers of 
legislation by certification, and also the authority to stop discus¬ 
sion of any measure which affected safety and tranquillity of any 
part of British India. A revised list was made of the subjects 
concerning which no bills weie to hi* introduced without previous 
permission of the Governor-General. The budget was laid before 
both the Chambers for consideration, but it was submitted to the 
vote of the Legislative Assembly only. Proposals relating to .cer¬ 
tain prescribed heads of expenditure were no t to be submitted to 
vote nor were they open to discussion unless the Governor-General 
so directed. The Governor-General was empowered to restore 
and treat as sanctioned any demand which the Assembly reduced 
or rejected. Kurther in time of emergency he could authorise 
such expenditure as he considered necessary for the safety or tran¬ 
quillity of British India or any part thereof. 


The principal change made in the Executive Council of the 
Governor-General was the abolition of statutory limit on the 
number of its members. In pursuance of the suggestion made by 
the Joint Select Committee the number of Indian members of the 
Council was increased to three. The constitution and powers of 
superintendence of the India Office were modified. The salary of 
the Secretary of State and all expenses of his department, with 
the exception of ‘agency charges' came to be paid out of moneys 
provided by Parliament. The number of Councillors was reduced, 
and the duiation of their office was cut down from seven to fiyq 
years . The provision in regard to correspondence between the 
Secretary of State and Indian authorities was modified. Appoin t¬ 
ment was made of a High Commissioner for India to perform 
‘agency’ functions similar to those performed by the High.Juom- 
missioners of the Dominions. The control ex ercised by the Sec re¬ 
ta ry of S tate and the Secretary of State in Council wa&jglaxed 
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and limited to specific purposes in the administration of transferred 
departments. 

Security of tenure, and existing rights and privileges were 
guaranteed to the Civil Services. The Secretary of State was 
empowered to make rules, with concurrence of majority of his 
Council, for appointment to the Civil Service of persons domiciled 
in India notwithstanding that they did not satisfy the examination 
test prescribed by the Government of India Act, 1915. The object 
of this provision was to secure fulfilment of the policy of "increas¬ 
ing association of Indians in every branch of the administration,” 
and to give effect to tin* recommendations made in the Joint Re¬ 
port regarding partial recruitment to the Imperial Civil Services in 
India. A Public Civil Services Commission was constituted in 
India to discharge in regard to recruitment and control of public 
services such functions as might be assigned to it by the Secretary 
of State in Council. 

As a part of the general scheme of reforms new methods were 
suggested in the Joint Report, and in course of time were put into 
operation, to promote better understanding and closer co-operation 
between the British Government and the rulers of Native States. 
In place of occasional Conferences of Princes, at the invitation of 
the Viceroy, a permanent Council of Princes was constituted which 
was to meet ordinarily once in the year to discuss the agenda ap¬ 
proved by the Viceroy. All important States were placed in 
direct relations with the Government of India. It was suggested 
that disputes between States, or between the British Government 
and a State, should be referred by the Viceroy for inquiry and re¬ 
port to an A dviso ry Commission on which both the parties were 
represented. 

The new constitution was brought into operation in 1921. The 
Movement for adequacy of the reforms had never been ac- 

further reforms. ceptcd in India. In 1924 the Government 

of India appointed a Committee to inquire into the working of the 
reforms and to suggest remedies, but due to the Congress opposi¬ 
tion to Majority recommendations practically no action was taken 
on the report. Eventually the statutory inquiry provided for by 
Section 84 of the Government of India Act was antedated and a 
Parliamentary Commission with Sir John Simon as the Chairman 
was appointed in November, 1927. The years 1928 to 1 931 was^ 
period, of great political excitement and tension. A number of 
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schemes of reforms were published which formed the basis of poli¬ 
tical discussion. 

in 1930 His Majesty’s Government issued invitations to 
Indian and British representatives to meet in a Conference in 
England for the consideration of the problem of further constitu¬ 
tional advance. The first session ol the Conference commenced 
on 12th November, and terminated on the rgth January. In his 
speech, while closing the Conference, the Prime Minister stated 
that as a result of the discussions His MajesU \s Government hail 
accepted three basic principles of the future constitution, namely, 
that the form of constitution would be .11/All-India Federation, 
that the^Provinces would be given full responsible government 
stnd autonomy, stnd the central government would be made respon¬ 
sible subject to certain reservations and safeguards meant for the 
transitionsil period. The second .session of the Conference was 
held towards the end of 1031 when the details of the federal 
scheme and adjustment of communal and minority claims were 
examined, but the Conference failed to arrive at a settlement of 
these issues, in his closing speech the Prime Minister reiterated 
the principles accepted at the 1st session, expressed the determi¬ 
nation of the Government to impose a provisional communal settle¬ 
ment should the parties fail to arrive at an agreement, regarding 
communal claims, and announced the decision to hold another 
session of the Conference in due course for further cosideration 
and discussion of the unsolved problems. The (iovernment gave 
its Communal Award in August, 1932, which was later on modi¬ 
fied in so far as it affected the position of depressed classes among 
the Hindus. 

The new Government of India Act received royal assent on 
2nd August, 1935. It marks the second 
tuilon— ^ onat *~ stage in the process of gradual realisation of 
Difficulties before the responsible Government in India contemp- 
Constitution Makers. ] atec j j, v t he Declaration of 1917 and the 

Preamble to the Act of 1919. 

The difficulties with which the constitution makers were faced 
were mainly threefold. The first arose from the British concep¬ 
tion of Parliamentary Government. On the one hand we had a l 
large section of politically minded people in India demanding full- 
fledged Parliamentary institutions and Dominion Status. The 
recommendations of the Nehru. Report were framed on the model 
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of Constitutions in the Dominions. On the other hand we had the 
British Parliamentarians telling us that responsible government is 
not a machine which will work automatically and that it postulates 
conditions some of which did not exist in India, vis., a large and 
trained electorate; willingness of minorities to accept the decision 
of the majority; experience in the working of representative insti¬ 
tutions; and political parties divided by broad issues of policy, 
rather than by sectional interest. Another difficulty arose from 
the wide .divergence of opinion among the political parties in India 
on fundamental matters affecting any possible scheme of Consti¬ 
tutional advance. Was the Constitution to rest on Federal or 
Unitary basis? In the former case, where were to be placed the 
residuary powers. How was the distribution of seats to be made 
in Legislatures? What was to be the method of representation? 
As the discussion proceeded, it became evident that with the 
Moslems the fundamental issue was of apportionment of power 
transferred by Parliament to the Indian hands. A third difficulty 
arose from the apprehensions of the English people about any 
scheme of reforms which did not contain a substantial measure of 
safeguards and reservations. These were set out in the White 
Paper and the Government stood by them upto the end. The 
reforms, were, therefore, conceived in an atmosphere of dis¬ 
trust and suspicion. The Parliament was faced with the stuptn- 
dous task of adjustment of numerous and conflicting claims and 
interests, and eventually a constitution was evolved which rested 
on a scheme of compromises and, consequently, failed to satisfy 
fully any political party either in India or in England. 

No previous statute of Parliament relating to India received 
the amount of official consideration as did 
Historical Back- the Act of 1935. First came the Statutory 
grou.id of the Reforms. Commission appointed in November, 1927. 

Then we had the Indian State’s Committee 
appointed in December. .19 27; and then the three Round Table 
Conferences of which the first was held in 1930. Among the prin- 
cjpal s ources from which the Constitution'drew its materials were 
the Simon Report, the Report of all Parties Moslem Conference, 
the Round Table Conference discussions, the White Paper, and the 
j oint Select Committee Report. 

A novel method was devised for determining the principles and 
measure of constitutional advance. Both the Declaration of 1917, 
and the Preamble to the Act of 1919 stated that the Parliament 
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shall be the sole judge of the time and measure of each advance 
towards the goal of responsible government. The Round Table 
Conference procedure was an event of outstanding importance in 
the history of Indo-British relations. For the first lime the repre¬ 
sentatives from India were given the opportunity in collaboration 
with the British delegates to suggest a generally agreed measure 
of reforms, and at a later stage for the first time representatives 
from India sat with members of a Select Committee of Parliament 
to consider provisions of the Reform Bill and make recommenda¬ 
tions thereon. 


The outstanding features ol India'» new constitution are the 
All-India Federation, Ce ntral Responsibility 
Constitution.' 18 with reservations, and ..safeguards, and Pro - 

(A) The federation vincinl Autonomy .k 


'The conception of an All-India Federation was .set forth in the 
Joint Report, 1918, as the ultimate goal. The Simon Report 
stated that Federal ideal should he kept in view when devising any 
scheme of Reforms. The Indian States Committee considered 
this suggestion ‘premature’. At the R. T. C., however, the States’ 
Delegation welcomed the idea ol immediate establishment of Indian 
Federation. 'The Act affords opportunity to the Provinces as well 
as to the States to come under a common government. 


But would the Federal plan establish a strong government at 
the centre? Prima facie it does not appear that it would do so. 
In all Federations there is a tendency towards placing more and 
more powers with the Central (Government. In India we have 
decided to reverse the process and break up the unity of adminis¬ 
tration built up in the course of nearly a Century (1773 to 18611, 
and preserved uptit to-day. The usual weaknesses of a Federal as 
compared with a Unitary Constitution are too well known, vie., 
demarcation of powers, provincial jealousies, etc. 'The Federa¬ 
tion of India will possess mam additional elements of weakness. 
Indian sovereignty would be divided over more than 600 States 
and Provinces—by itself an unprecedented thing. Authority of 
Federal Government instead of being uniform would vary with 
each Constituent State. It might take a long time before the 
dream of an All-India. Federation is realised. There shall be no 
compulsion to join as far as States are concerned. A&.&f£p>sed, 
the .Federation will be a Union of Governments and not of com¬ 
munities. ijligtribution of seats in the Federal Legi slature !*; hast»d 
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on an arbitrary scheme of weightages devised to secure {food- 
will of Princes and others, and contains a permanent element of 
discord. 

However, whatever the demerits of the Federal Constitution, 
in the situation in which the reforms were planned, the change 
was inevitable in order to avoid deadlock. Moslems claimed Pro¬ 
vincial autonomy. With them the question was not merely of 
representation but of apportionment of power. Princes were not 
prepared to forgo their treaty rights and domestic autonomy by 
accepting a ‘Swaraj Government of British India as the Para¬ 
mount power*. The only solution of Union of British India and 
the Native States lay through Federation. The British Govern¬ 
ment also welcomed the Federal plan as the association of Princes 
with the Central Government gave it stability and conservative 
character. 

Would the Federal plan hasten the advance of India to Self- 
Government? The Simon Report observed that in view of the 
British obligation to protect the States, defence could not be trans¬ 
ferred to a Government responsible to British India alone. This 
difficulty would be got over. Ft is, however, evident that the Cons¬ 
titution having been de.vised with general consent of Princes, all 
radical changes in it would require their support, making the task 
of reform more difficult than ever. 

Introduction of some measure of responsibility in the Central 
Government was considered inevitable. 
fn fB the Central*' Go v- 11,c Simon Commission observed that India 

eminent. was not ripe for any measure of Parliamen¬ 

tary government at the Centre. It was, however, recognised at 
the Round Table Conference that this could not be delayed. A 
mere increase in the number of members would have only added 
to the volume of irresponsible criticism. Parliament was pledged 
to establish responsible government by stages not only in the Pro¬ 
vinces but also at the Centre. Responsible Governments of Pro¬ 
vinces would have found it difficult to co-operate with an autocra¬ 
tic Government at the Centre and, in the case of clash, the latter 
would have found it difficult to secure public support. Also the 
Native States did not agree to part with any portion of their 
sovereign functions without getting in return some measure of 
control in the Federal Government. 
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T houg h a beginnings i$ made of responsible governme nt a t the 
Centre, the reservations and safeguards imposed are extensive. 

1. Functions of the Crown in relation to the Natiye States, 
not covered by the Federal subjects, shall be exercised by His 
Majesty’s Government anti not by the Federal Government. 

2. Defence, foreign relations, tribal areas and ecclesiastical 
affairs arc made reserved subjects. Administration of British 
Baluchistan also will be subject to dire lion and control of the 
Governor-General. 

3. Railways will be administered by .1 Statutory Railway 
Authority generally uncontrolled b\ the Federal Legislature. 

4. In the administration of I'inancc— 

(a) Nearly 75 per cent, of thv. budget will consist of non- 
votable items. 

(h) Special responsibility is imposed on the Governor- 
General to safeguard financial stability and credit of 
the Federation. 

(c) In addition to Finance Minister the Governor-General 
will appoint a Financial Adviser to advise him. 

(d) Powers in respect of the Reserve Bank are in many 
respects exercisable by the Governor-General accord¬ 
ing to his individual judgment. 

5. Large powers, irrespective of the departments affected, 
are left to the Governor-General in his discretion c.g., appoint¬ 
ment and dismissal of Ministers, presiding at meetings of the 
Cabinet, to summon, prorogue and dissolve the legislature, etc. 
In these matters Ministers will not have the legal right to tender 
advice. 

6. In numerous matters though he gets Ministerial advice, 

the Governor-Ge neral is empowered t o art; ,in the exercise of hi& 
individual judgment. In particular he is vested with overriding 
powers in the discharge of his “special re spon sibilities”. * 

7. Finally there arc reservations and statutory regulations 
in respect of recruitment and control of services. 

It may, however, be mentioned that the I nstrument of In s¬ 
tructions w ill provide for joint deliberations for successful work¬ 
ing of the dyarchical system, 
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In matters of legislation, the limitations imposed on the au¬ 
thority of the Federal Legislature may be placed in three cate¬ 
gories :— 

(i) There are some fundamental laws which it shall not 
have the power to change. Thus it shall have no 
constituent powers, and may not make a law affecting 
provisions of the (iovernment of India Act, 1935, or 
any rule or order in Council made thereunder. Simi¬ 
larly it shall not make a law which contravenes statu¬ 
tory provisions against discriminatory legislation. 

(ji) Previous permission of the Governor-General would still 
be required for introduction of bills relating to certain 
matters e.g., a bill affecting a statute of Parliament ex¬ 
tending to British India, or a reserved department, or 
police force, etc. 

(iii) The Governor-General is conferred independent 
powers of legislation in the form of Ordinances and 
Governor-General\s_ Acts to implement his discre¬ 
tionary powers and special responsibilities in adminis¬ 
tration. 

'File Central Legislature will consist of 625 members. I lie 
Assembly shall have 375 members of whom 250 shall be from 
British India and 125 from the States. The Council of State shall 
have 250 members of whom 14ft shall be from British India and 
10-1 from the States. Though made a larger body, it will not pos¬ 
sess democratic constitution. The States' representatives—229 in 
number—will all be nominees of their Rulers respectively, and the 
British India representatives in the Assembly will be returned by 
indirect election. Pleven councils of about Uxx> members in all 
will be returning 250 representatives : an average of six electors 
for each representative. The two Chambers are conferred equal 
authority in respect of both legislation and budget, and deadlocks 
will be settled by referring matters to joint sessions. Ministerial 
responsibility also shall be to the Legislature as a whole, 
jf As a consequence of the Federal plan, the Provinces will bc- 
(0) Provincial Au- come autonomous in their internal affairs, 
tonomy. Their constitutions are placed on a 

responsible and democratic basis. In the place of dyarchical 
Governments the Act establishes unified administrations under 
Ministerial control. The Legislatures are given a more po¬ 
pular basis. The size is enlarged. In the lower chambers the 
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number varies from 50 in Assam to 250 in Rental. Punjab will 
have 175 members. There shall be no official members and no 
nominated element, franchise is extended to 27 per cent, of the 
adult population. Though Upper Chambers are treated, these 
shall be bodies merely of revision and delay in legislation, and 
deadlocks will be settled at joint session. 

It may, however, be observed that not only Ministerial con¬ 
trol is subjected to certain reservations, but the Council shall not 
be the supreme authority in matters of legislation and finance. The 
control in respect of the administration is made subject to the 
following reservations :— 

(i) There are certain funct : ons in the exercise of which 
the G over nor is required to act in his discretion c.g.. 
appointment and dismissal of Ministers; combating 
crimes of violence to overthrow Government; to sum¬ 
mon, to prorogue, or to dissolve Legislature, etc. 

(si) There are functions in the exercise of which he is re- 
(juired to act according to his individual judgment 
i-.g., making of a rule or order affecting organisation 01- 
discipline ol police force, exercise of special responsi¬ 
bilities, etc. 

(Hi) Limitations are also imposed on transfer of the func¬ 
tion of law and order. 

The authority of the legislature is limited bv three principal 
kinds of restraints : — 

(/) Previous sanction of the Governor-General, and in 
sonic cases of the Governor, shall be required for intro¬ 
duction of certain bills e.g., affecting a statute of 
Parliament or a Governor-General's or Governor's Act 
or Ordinance, or an Act relating to Police force, etc. 

(iT) The Governor is given the power to make Acts, and 
Ordinances in the discharge of his special responsi¬ 
bilities or in the exercise of his discretionary powers. 

(111) There will still be a long list of non-votable items in 
the budget. 

Does the new constitution mark a define step towards the 

„ , , goal of Dominion status. The general 

(conclusion • • • ... _ . ( . 

opinion in this country is that though the 
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framework of the constitution, with its three pillars of All-India 
Federation, Central responsibility with reservation'and safeguards, 
and Provincial autonomy is sound, the. Act does not make a sub¬ 
stantial transfer of power from British Parliament to Indian hands, 
and the ultimate authority in legislation, finance, and administra¬ 
tion still remains in the hands of the Secretary of State, and his 
Two chief agents in India, the Governor-General.and the Governor. 
A thing which has particularly excited Indian suspicion is the 
denial to Tndia of the right of economic or fiscal freedom. It is also 
urged that the provisions relating to appointment of States’ repre¬ 
sentatives on the Federal Legislature by nomination, 
indirect elections to the Federal Assembly in the 
case of Provinces, and the institution of second Chambers 
arc so many devices and barriers set up to place power 
in the hands only of the country's magnates and vested 
interests. Among the Chief disappointments suffered has been 
the unwillingness of Parliament to include in the Act a declaration 
in favour of Dominion status as India’s ultimate destiny. Parlia¬ 
ment has declined to go beyond the terms of the Preamble pledging 
it to establish responsible government by gradual stages. It is 
true that responsible government is not identical with Domi¬ 
nion status, but when India has achieved full self-government 
would it he possible to withhold from her the status of a Domi¬ 
nion? English Colonial history demonstrates the fact that Respon¬ 
sible Government is the natural outcome of representative institu¬ 
tions, and Dominion status is the natural outcome of responsible 
government. 
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PART I 

CONSTITUTION UNDER THE EAST INDIA 
COMPANY 

CHAPTER 1 

THE PERIOD OF ROYAL CHARTERS 

(1)—Three stages in the history of the Company 

Cirowth of the ('(institution in the clays ol the East India 
Company may be considered in three; stages. Th e firs t, some¬ 
times described as the period ot charters, commenced in the 
year 1600 with the grant of a charter by Elizabeth and terminat¬ 
ed with the grant of the Dnvaui or fiscal administration of 
Rengal, Bihar, and Orissa by Shah Alant, the Sultan of Delhi, in 
1765. During this period the Company were essentially a body 
of traders, enjoying important mercantile privileges, holding a 
number of factories on the coast, but had not yet assumed direct 
government of any considerable portion of the country. The 
s econd is the period of rc -organisa lmn of gover nmen t both in India 
and at home. Three Acts were passed. The Regulating Act, 
1773, and the Amending Statute of 1781 reformed the adminis¬ 
tration in India; the Pitt’s Act, 1784, made radical changes in 
the Company's government at home. The third is the period of 

r enewals of t he _clmrter. On each occasion the Company 

approached Parliament for this purpose, the latter availed of the 
opportunity to make suitable changes in the scheme of its govern¬ 
ment. 
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(2)—Early Charters 

Charter of 1G00.—The first charter of the East India Com¬ 
pany was granted by Queen Elizabeth in 1600. There were two 
reasons for which the merchants, who formed an association to 
establish direct trade with India, found it expedient and even ne¬ 
cessary to seek for royal charter. To assure a reasonable 
prospect of success in the adventure the Company asked for a 
trade monopoly, and special privileges which by the constitutional 
practice of the time could be conferred only by the Crown. A 
charter was necessary also to make the association sufficiently 
powerful to negotiate and deal with Indian potentates, to count 
on state aid, to drive off European competitors, and to enforce 
discipline among its own servants. . 

The charter described the corporation by the name of “Gov¬ 
ernor and Company of Merchants of London trading into the East 
Indies.” No reference was made to the capital of the Company 
or the qualification and voting powers of its members, nor was 
anything said of the terms on which an outsider could gain ad¬ 
mission. The Company were given for a period of fifteen years 
the exclusive right of trading “into and from the East Indies, in 
the countries and ports of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns and places of 
Asia and Africa, America, or any of them, beyond the Cape of 
Bona Esperenza to the Straits of Magellan.” The grant of char¬ 
ter was conditional on the trade proving profitable to the realm, 
failing which it could be determined on two years’ notice. They 
were to elect annually from among the shareholders or members 
of the Company a governor and twenty-four persons called 
“twenty-four committees” who were entrusted with general 
superintendence and management of all the affairs of the Com¬ 
pany. For good government of the Company and of its agents, 
and for .better advancement of trade, powers were given to make 
“such and so many reasonable laws, constitutions, orders, and 
ordinances” and to impose fines and penalties for enforcing these 
laws as seemed necessary and convenient provided they were not 
contrary or repugnant to the laws, statutes, and customs bf the 
realm. As to the nature of the laws made by virtue of this 
authority, Sir Courtney Jlbcrt observes :— 
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“The powers of making laws and ordinances gianted by the charter 
of Elisabeth di<I nol differ in their general provisions from, and were evi¬ 
dently modelled on, the (lowers of making by-laws commonly exercised by 
ordinary municipal and commercial corporations. Xu copies 0 / any laws 
made under the early charters tire known to exist. They would doubt¬ 
less have consisted mainly of regulations for the guidance of the Com¬ 
pany's factors and apprentices. Unless supplemented by judicial and 
punitive powers, the early legislative poweis of the Company could hardly 
have been made effectual for any other (impose. But they are of histori¬ 
cal interest, as the germs out of whiih the Anglo Indian codes <re ulti¬ 
mately developed."* 

Charter of ibex,.— I’hc charter of Elizabeth was renewed 
by James 1 in UXJ9 and mailt* perpetual “subject to determina¬ 
tion after three years’ notice on proof of injur) to the nation.” 

Charier of ififu_The Charter of iWn made an important 

change in the constitution of the Compart) by introducing per¬ 
manently joint stock principle and giving a vote for every £500 
subscribed to the Company’s stock.t The Company were em¬ 
powered to appoint governors and other officers for the govern¬ 
ment of fortresses, to despatch ammunition and war material for 
defence of their factories, to erect forts, and to appoint com¬ 
manders and other officers with power to make peace and war 
with non-christian nations. For better administration of justice 
the governor and council of each factory were authorised to judge 
all persons living under them in all causes, whether civil or 
criminal. 

Charters of 1669 and 1677.—In 1669 the King granted to 
the East India Company the port and island of Bombay investing 
it at the same time with powers of their civil and military gov¬ 
ernment. This was followed by another Charter ol 1677 which 
authorised the Company to coin money at Bombay. 

Charters of 1683.—A charter of 1683 conferred on the Com¬ 
pany full powers to raise military forces, to exercise martial law 
in case of foreign invasion or domestic insurrection, and to make 
peace and war with “heathen nations.” A court of judicature 
consisting of “one person learned in the civil law', and two assis- 

♦Ilbert’s Government of India, 3rd Ed., p. 10. 

fJoint stock system was first introduced in 1612 . Before that time 
members contributed on eacli occasion towards the expenses of the voyage 
each reaping the whole profits of his subscription. 
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tnnts" was established to adjudge mercantile and maritime 
eases. 

('barter of —In a charter was granted empower¬ 

ing the Company to raise naval forces, to appoint admirals and 
other sea officers, and to coin money in their forts. 

One year after this, by virtue of a power conferred by the 
Crown, a Municipality was established sit Madras. 

In the meanwhile rivals and opponents of the Company were 
actively sigitating against it. In the ease of the East India 
Company v. Sandys (1(183-85) si constitutional question was raised 
whether the Crown had the prerogative to grant si trade mono¬ 
poly without the authority ol Parliament and the issue wsis de¬ 
cided in fsivour of the Company. In ihyi the point was again 
argued before the Privy Council and judgment was given this 
time too in favour of the Company. In 1(193 the Directors being 
informed that a private ship culled the Red-bridge was lying in 
the Thames, believed to be bound for countries within the 
charter-limits of the East India Company, detained it by virtue of 
an order obtained from the Privy Council, and the question of 
legality of detention was brought to the notice of Psirliament 
whereupon the House of Commons passed a resolution in 1694 
that all subjects of England laid equal rights to trade with the 

East Indies unless prohibited by Act of Parliament. The 

resolution was the first active interference by Parliament with the 
privileges and immunities which the East India Company had 
enjoyed for a century under charters granted by the Crown. 
From itxjH the trade monopoly was secured to the Company by 
Acts of Parliament in return for loans made to the State from 

time to time. The controversy as to legality of trade monopoly 

resulted in the establishment of more associations to carry on 
trade with the East Indies but these were finally amalgamated in 
1708 under the name of "the United Company of Merchants of 
England trading with the East Indies," a name which the 
Company continued to bear up to 1831. 

Charters of 1726 and 1753.—In 1726 municipal and judicial 
institutions at Bombay, Madras and Calcutta were reorganised ; 
Mayors’ Courts were established by the Crown by Letters Patent 
and the Governor and Council of each Presidency were conferred 
powers of legislation in respect of inhabitants of towns and fac- 
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tories under their control. In 1753 the law was amended; courts 
of request were set up for trial of petty eases; and suits and 
causes in which both the parties were Indians or non-Europeans 
were excluded from the jurisdiction of the Mayors Court, and 
directed to he determined among the parties themselves. 

An Act of 1754 (27 (ieo. II, C. 9) made provision for mili¬ 
tary forces of the Company corresponding to the provision in the 
English Mutiny Acts. It also made offences committed by the 
Company’s presidents and councils cognizable and punishable in 
England. 

Charier of 175H.—The charter ot 1758 empowered the 
Compain to cede, restore, or dispose of fortresses, districts or 
territories acquired by conquest from Indian princes or govern¬ 
ments. 


(3)—Grant of the Diwani, 1765 

Having seen how by successive royal charters the East India 
Company was gradually armed with delegated governmental 
powers, let us now turn to its political fortunes. 

The situation created in India by the sudden collapse of the 
Mughal Empire was singularly favourable to political aggrandise¬ 
ment. Even at his death-bed Aurangzeb saw the rising smoke of 
tin* coming catastrophe. The growing storm came like a whirl¬ 
wind and within half a century of the Emperor's death the magni¬ 
ficent empire of Akbar and Shalijahan fell to pieces. The Sikhs 
shattered the Mughal power in the Punjab; the Marhattas rose 
supreme in the Peninsula; the Rajput States declared their inde¬ 
pendence; the governors in Oudh, Bengal, and Deccan threw off 
their allegiance; an Afghan soldier of fortune seized Rohelkhand; 
and two Marhatta warriors, Holkar and Sindhia, partitioned 
Malwa founding new dynasties. In the midst of all this confu¬ 
sion and anarchy two strong rival European powers, the French 
and the English, had established a foothold. The French Ksist 
India Company, originally a mere trading concern, possessed sit 
this lime the districts of Pondichary and Carical, and a number 
of factories and forts at Surat, Mahi, and Chundernsigar. The 
victories of Clive, however, in 1752, shattered the rising French 
influence in Deccan beyond all hope of recovery, and the battle of 
Plnssey, five years later, made the English Company virtually 



ft 


GOVERNMENT OF INDIA 


masters of Bengal, Bihar, and Orissa. In 1760 Clive had already 
obtained for the Madras Government the grant of Northern 
Sirkars, and now on the 17th August, 1765, Emperor Shah Alani 
conferred on the Company the Diwani or the right of collecting 
revenue and administering civil justice in Bengal, Bihar, and 
Orissa in return for a yearly payment of twenty-six lakhs of 
rupees.* The battle of Flassey had made them sovereign tie facto 
of the three provinces, grant of the Diwani made them sovereign 
tie jure. The Royal Firman established a dual system of govern- 
ment under which the Company was to collect the revenue and 
maintain the army while criminal jurisdiction or the Nisamal was 
to continue in the hands of the Nawab at Moorshedabad. The 
Firman which was briefly worded ran as follows 

“At this happy time our royal Firman iiulispcnsably requiring 
obedience, is issued; that whereas, in consideration of the attachment and 
services of the high and mighty, the noblest of exulted nobels, the chief of 
illustrious warriors, our fnithful servants and sincere well-wishers, worthy 
of our royal favours, the English Company, we have granted them the 
Diwani Of the provinces of llengid, Bihar, and Orissa, from the begin¬ 
ning of the Fwtrul lniblj/ of the Bengal year 1172, as a free gift niul 
nitvmgan without the association of any other person, and with an 
exemption from the payment of the customs of the Dirrani which used to 
he paid to the Court, it is requsite that the said Company engage to be 
security for the sum of twenty-six lakhs of rupees a year for onr royal 
revenue which sum has been appointed from the Nawab Nndjum-uJ-Donla 
Bahadur, uud regularly remit Ihe same to the royul drear and in this 
case as the said Company are obliged to keep us a largo army for the pro¬ 
tection of the Provinces of Bengal, etc., wo have granted to them what¬ 
soever may remain out of the revenues of the said Provinces, after remitt¬ 
ing the sum of twenty-six lakhs of mpees to the royal Cirra>' and 
providing for the expenses of the Niznmat, 


(4)—Agitation for Parliamentary intervention 

Col. Burgoync’s motion for Select Committee .—The terri¬ 
torial acquisitions of the East India Company produced a startl¬ 
ing effect in England, and a general demand was made for imme¬ 
diate parliamentary intervention. It was alleged that expensive 
wars had been wantonly entered into and shamefully conducted 
to satisfy the avarice and interested views of individuals; that 

*Tho power was interpreted to include authority tu mnkj laws for 
Indian inhabiting the territories. This was recognised and confiimel liy 
Parliament in 1781 (21 (ten. III. C. 70). 
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llic "Nabobs” or the Company 1, s_scryiinbuiiad.Ja y un s crupulo us 
njnthorlc -im'itisfd it 1 .f ortune s which ought to be confiscated ; 
that an inquiry be made into the conduct of these agents and their 
crimes and offences punished. The Company, it was said, had 
abused its powers and the only safe and possible redress was to 
bring its affairs under the immediate inspection of the officers of 
the Crown. As a first step, the House t>f Commons in 
ber, ijjV). appoiutecL-a committee to_report_on-lhu— Company.’s 
sta te of affairs, and the following year Parliament passed no less 
than five Acts with reference to the Indian affairs. ^For the next 
seven years, beginning with February, 17&7, the Company were 
required to deposit into the .Exchequer an annuity of £400,000 as 
a trihute to the state in consideration of their retaining the terri¬ 
torial acquisitions and their revenues. The large annual sums 
of money by which respite was purchased from the Ciovernmcnt 
deferred scheme of regul:<tion "until the impossibility of annual 
payment to the state, and the annual increased dividends to the 
proprietors roused both proprietor and ministers out of their 
lethargy, caused the sharpest d'ssensions amongst the former, 
and animated the latter to the prosecution of their original scheme 
of deriving power to themselves, out of the innumerable disoraers 
of the Company.”* 

On April 13, 1772, Colonel Burgoyne moved for a- Select 
Committee of thirty-one .members to enquire into the nature and 
state of the East India Company and of the affairs in the East 
Indies. The necessity for inquiry w r as urged on the grounds of 
precarious situation of affairs in India, the late distress of Indians 
due to famine and other causes and the consequent depopulation 
of the country, and the alleged oppressive and arbitrary conduct 
of the agents of the Company. Colonel Lutterel, Townsend and 
many others objected to an inquiry being made by a Select Com¬ 
mittee as it tended to secrecy and the members could easily be 
influenced by the “Nabobs." The motion for Select Com¬ 
mittee was, finally, carried without a division. 

Sullivan's East India Judicature Hill .—In the meantime 
Sullivan presented to the House his East India Judicature B ill. 
Cornwall objected to its reading till the Select Committee appoint¬ 
ed on Indian affairs made its report and Townsend who supported 
him, pointed out the absurdity of the argument, "that because n 

♦Hansard's Parliamentary Deludes. Vol. XVII, p. 527. 
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tailor liad a general idea of making a coat, he would be able to lit 
his particular person without having seen or even measured him/’ 
On a successful division in favour of the bill the House resolved 
itself into a committee to consider its previsions but the bill was 
finally thrown out on the second reading. 

At the opening of the sixth session of Parliament on Novem¬ 
ber 26, 1772, the King referred again to the imperative necessity 
of regulating the affairs of the Hast India Company, and on the 
same date Lord North moved that a committee of secrecy be ap¬ 
pointed to entjliire into the state of the Company’s administration 
and trade. The motion was agreed to. As an immediate result 
of the report of the Secret Committee leave was given to bring 
in a hill to restrain the Directors, for a time to he limited, from 
making any appointment of commissioners for superintending 
and regulating the Company’s affairs in the East Indies on the 
ground that the Company were unable to liear the expense. The 
hill led to a storm of opposition. The Company, through Sulli¬ 
van, presented a petition against it. Burke denounced the 
measure as an infringement of the constitutional rights of the 
Company, as “ail unconstitutional act founded on unconstitu¬ 
tional motive, springing- from unconstitutional act founded on 
unconstitutional motive.” The hill was, however, hurriedly 
got through b« 111 the Houses, five of the lords entering protest 
on ihc journals. 

Resolutions in Parliament —The Secret Committee having 
presented its third report on Indian affairs, the House, once 
more on May 3, 1773, resolved itself into a Committee to take 
into further consideration the affairs of the Hast India Com¬ 
pany. Lord North in opening tile debate made a long speech 
in which he proposed that the Court of Directors should, in 
future, be elected for four years, six members annually, but none 
to hold their seats longer than four years; that no person should 
vote at the election of Directors who had not possessed stock for 
twelve months; that stock qualification should be £1,000 in¬ 
stead of X500; that a supreme court consisting of a Ch'ef 
Justice and three puisne Judges be established at Calcutta; and 
that superiority be given to the Presidency of Bengal over the 
other Presidencies in India. Lord Clive who had been accused 
in the report of the Secret Committee of misappropriating Uic 
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revenues of Hcn^al, threw the whole blame for mis-guvernment 
on the heads of the Directors who “either through ignorance or 
design had kept the affairs of the Company a secret.” “The mis¬ 
management abroad,” lie said, “was founded upon mis-manage- 
ment at home.” The resolutions proposed by Cord North were 
accepted and on being reported to the House on the following 
day leave was given to bring in a bill for regulating the Go\- 
ernment of the East India Company, both in England and India. 

Meanwhile the House ul Commons continued to be a scene 
of iieated debates and sharp criticism. On May 10. . General/ 
Burgoync moved three resolutions : •“that all acquisitions madel 
under the influence of a military foice or by treaty with foreignj 
princes, do of right belong to the sls.te;*<that to appropriate', 
acquisitions so marie to the private emoluments ol persons en¬ 
trusted with am civil or military power of the state is illegal'jfchat 
very great sums of money and other valuable property have been 
acquired in Bengal from princes and others of that country 
by persons entrusted with civil and military power of the state, 
which sums of money and other valuable property have been 
appropriated to the private use of such persons.* "Merchant 
sovereigns,” said Sir William Meredith, “are always dangerous 
for their rule of selling is to take as much as they please, and 
the rule by which they buy is to pay as little as they please.” 
To the fierce attacks of General Burgoyne and Sir William 
Meredith, Cliv e g ave a pulhetie.reply. “After having nearly v.\-\ 
hausted,” said the Baron of Plassey, "a life full of employ- j 
ment for the public welfare and for the particular and advantage- i 
ous emolument of the East India Company, I little thought, i 
transactions of this kind would have agitated the minds of inv ‘ 
countrymen." General Burgoyne’s motion was negatived and 
at the suggestion of VVcdderburn it was passed that “Robert 
Clive did at the same time rentier great anti meritorious services 
to this country.” 

*The Company's peril of bankruptcy was the mimed ate cause ot 
Parliament's first intervention, lut r mure powerful motive was the grow¬ 
ing feeling ill England, to which the opulence and arrogance of officials 
returning from India rontrihuted. that the nation must assert the respon¬ 
sibility fur seeing that the new and vast experiment of ruling of distant 
and alien ruce was properly conducted. (Report on Constitutional Re¬ 
forms. 1918, p. 17). 



CHAPTER H 

THE PERIOD OF PARLIAMKNTARN' CONTROL 
(D—Regulating Act, 1773 

On May 18, T773, Lord North introduced in the House of 
Commons the East India Company’s Regulation Hill. Though 
it did not afford a complete redress of the evils in the Company’s 
system of government, it was, nevertheless, an important step in 
that direction. The bill was passed by the Commons on June 
10, and after a warm discussion bv the Lords on June 19. The 
measure is usually spoken of as the Regulating Act (13 Geo. 
Ill, C. 63). It made radical changes in the Company’s govern¬ 
ment both in England and India. 

(a) Its Provisions .—The home government in 1773 consisted 
of a Court of Dircctois and a General Court of Proprietors. 
The Directors were twenty-four in number elected annually, and 
the qualification for a Director was holding of £2,000 stock. 
|ti the Court of Proprietors every holder of £500 stock had a 
vote. The Regulating Art provided that instead of the elec¬ 
tion of twenty-four Directors to serve for a space of one year 
only, there were to be chosen six Directors for a term of one 
year, six for a term' of two years, six for three years, and an¬ 
other six for a term of four years. Every year six new Direc¬ 
tors were to be elected in the place of such whose term had ex¬ 
pired, and the retiring Directors were declared incapable of being 
re-elected. Eventually by this method, every Director was to 
hold office for four years. The qualification for vote at the elec¬ 
tion of Directors was raised to £1,000 stock, provided also the 
voter was possessed thereof for a year. A proprietor possess¬ 
ing £3,000 capital stock was entitled to two votes; if possessing 
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£6,000 lie had three votes; and when possessed of £10,000 he 
was given four votes. 

In India, in 1773, the Governments of the three Presidencies' 
were independent of each other anti responsible direct to thci 
Court of Directors in England. Each Presidency Government 1 
consisted of a President and a Council of senior merchants 
usually from 1-2 to 16 in number, and decisions were made by 
vote of majority. The Council at Fort William consisted for a 
long time of sixteen members but in 1765 Clive substituted in its 
place an advisory hotly ol four persons. The Regulating Act 
appointed a Governor-General and four* ( ouncillors for the Gov¬ 
ernment of the Presidency of Fort William in Bengal who were 
to hold office for five years anH vvt ■ e not removable in the mean¬ 
time, except by the King on representation of the Court of 
Directors. Though the first Governor-General and Councillors 
were named .11 the Act, at the end of fivef years the patronage 
was to vest in the Company. The Governor-General and 
Council were hound by the vote 01 majority of those present at 
the meetings, and in the case of an equal division the Gover¬ 
nor-General was to have a casting vole. They were given the 
power of superintending and controlling the Governments of the 
Presidencies of Madras, Bombay and Bencoolen (in Sumatra) 
which were required to pay due obedience to the ortlers of the 
Supreme Government in matters relating to peace ami war, and 
negotiation of treaties with Indian princes or Powers}. The 
Governor-General and Council were authorised to make and 

*Tlie number of Executive Councillors, was, raised to five 111 1861, ami 
to six in 1874. Under the Art of 1919 though 110 statutory limit was 
proscribed the number remained at seven including the Cummiuidir-iu- 
Chief. 

It has been suggested that this provision is the origin of tiie practice 
by which the tenure of the more important political offices is now five 
years. (See Government of India by Uliert, 3rd Ed., p. 45). 

The Governor-General is now also known by tne title of Viceroy. One 
of tlie earliest official documents mentioning this is the Queen Victoria’s 
Proclamation, 1858. 

JThe Act reserved to the President and Council of each minor Presi¬ 
dency the power to declare hostilities and make treaties without consent 
of the Governor-General and Council in cases of imminent necessity or 
where they had received special orders from the Court of Directors. 

These powers of superintendence were subsequently enlnrged by the 
Pitt’s Act, 1784, and the Charter Acts, 1793 and 1833. 
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issue rules, ordinances, anti regulations for the good order and 
civil government of the Company's settlement at Fort William, 
and other factories and places subordinate, as were deemed just 
and reasonable (such rules, ordinances, and regulations not 
being repugnant to the laws of the realm). These-rules anti 
regulations, however, were not to have the force of law until 
registered in the Supreme Court with its assent and approba¬ 
tion,* and they could further be disallowed by the King in 
Council. The provision for registration was in conformity with 
English law which required registration of by-laws made by 
corporations. Governments of the two minor Presidencies were 
required to send to the Bengal Government copies of all their re¬ 
gulations and orders, but the Governor-General and Council 
were not empowered to legislate for the territories of Madras 
and Bombay. 

The Crown was empowered to establish, by charter and let¬ 
ters patent, a Supreme Court of Judicature at Fort William con¬ 
sisting of a Chief Justice and three other Judges, who were bar¬ 
risters of at least five years’ standing and were appointed by the 
Crown. The court was vested with civil, criminal, admiralty 
and. ecclesiastical jurisdiction, and was authorised to establish 
rules of practice and process. It was, however, laid down that it 
was not competent to hear, try, or determine tin indictment or 
information against the Governor-General, or a member of the 
Council for any ofTence (not being treason or felony) which such 
Governor-General or member might he charged with having 
committed in Bengal, Bihar, or Orissa. The Governor-Gene- 
i ill, members, of the Council, and Judges, for the time being, 
were not liable to be arrested or imprisoned upon any action, suit, 
or proceeding (civil) in the Supreme Court. All offences of 
which the Supreme Court had cognizance were to be tried by a 
jury of British subjects resident in Calcutta. Suits might origi¬ 
nate in the Supreme Court or be brought by appeal from a 
moffussil court, and subject to limitation prescribed in the char¬ 
ter appeals from judgments of the Supreme Court lay to the 
King in Council. 

The Governor-General and Council were to act as Justices 
of the Peace and for that purpose to hold quarter sessions. 


•The object ot this proviso was to secure tho conformity of Indian 
: with the lurdamentnl laws of England. The provision was repealed 
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If the Governor-General, a Governor, a member of the/ 
Council, or any of the Judges of the Supreme Court committed I 
an offence, the same could be tried and determined in the Court I 
of Kind’s Bench in England. 

(ft) Its constitutional importance .—The Regulating Act 
was a landmark in the constitutional history of India. It was 
the first measure of Parliament interfering materially with the 
Company’s government in India. It settled beyond doubt the 
right and power of the British legislature to regulate the ad- 
ministiation of the Company’s territories, and was the first Act of 
Parliament which prescribed a definite form of (government for 
British India. It distinctly recognised the political functions 
of the Company. 

(c) Its defects _The Regulating Act left the respective 

jurisdictions of the Supreme Court and the executive govern- 
men t undefined. It was silent on the question of jurisdiction of 
the Court to examine the legality of the official acts of the Com¬ 
pany’s servants. The result_\vas a complete anar chy in the 
Government of Bengal. The things were reduced to such an 
extremity that the Bengal Government found it necessary to em¬ 
ploy military force to overpower the judiciary and the judges on 
their part resolved to pursue vigorous measures for enforcing the 
authority they assumed. During the debates in the House of 
Commons on February u, 1781, Bouton Rouse observed:— 

“Civil discord lias taken place; tlic powers of Government are at wan 
with one another; ond it would not much surprise me to leurn hy the! 
next advices, either that the Supreme (,'c.uit has inflicted deuth on the! 
members of your Government, or that your Governor-General and (.'ouneil 1 
have shipped off His Majesty’s Judges for Great Britain.’' 

The attempt to establish English courts, laws, and forms 
of justice, irrespective of the ancient institutions and usages of 
the people of Bengal, lutil been a fundamental error. Wjirrw** 
Hasting s while putting an end to the dual sjstem and transferr¬ 
ing the seat of Criminal Court to Calcutta had, at the same time, 
reorganised the judicial institutions of the country, departing 
from the old only where it was absolutely necessary. He inter¬ 
fered not with the civil judicial, institutions of the country, and 
allowed the republican punchavat, the system of £id>itration, and 
powers of the zemindars and head farmers to continue. The 
new court of judicature, however, refused to recognise judicial! 
authority of the moffussil courts of Zemindars and their mem- 1 
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'hrrs were punished to ruin as well as personal infliction, for the 
discharge of their functions. 

“The astonished and terrified natives of Bengal now behold the extra¬ 
ordinary spectacle of English bailiffs, accompanied by considerable body ot 
annoil Europeans, traversing the country, at the distance of some hand 
rods of miles from Calcutta, to execute hy force the decrees of the new 
judicature, founded upon laws and distinctions which they wire utterly 
incapable of comprehending.” 

In enforcing the decrees, the bailiffs, ignonnt of the usages 
of the land, violently broke into the apartments of women and 
places of domestic worship, and idols which had been sanctified 
by the reverence of ages “were dragged from their places by 
profane bands, and thrown amongst the heap of household fur¬ 
niture and lumber, which were collected to answer the ends of 
the execution.“ The methods of lawyers alarmed the Gover¬ 
nor-General and Council who on one occasion listd to employ 
military foree to arrest the bailiffs and send them up as prison¬ 
ers to Calcutta. While the Government of Bengal confirmed 
, the authority of the country courts of Zemindars, the Supreme 
; Court imprisoned their functionaries and issued writs of habeas 
i corpus to release all confined by them for arrears of rent. A 
district treasurer who had been imprisoned on charge of em¬ 
bezzlement by a provincial court was granted habeas corpus 
bv the Supreme Court and on the Company’s attorney pleading 
to its return that the person had been confined by the authority 
of the provincial court of the chief, the Judges of the Supreme 
Court replied, “We know not what your provincial chief and 
the Council are : you might as well have said that he was con¬ 
fined by tin- king of the fairies.” 

The Supreme Court not only declined to recognise the 
authority of Company's Courts, but also refused to administer 
personal laws of the inhabitants. The people of Bengal were 
to be forced to accept “the transported laws of freedom.” They 
beheld with wonder that law was one thing and equity another, 
a distinction which no linguist could interpret in their own 
language. One of the first achievements of the court was the 
hanging of Raja Nand Kumar for an act committed many years 
before the court was instituted, and in accordance with an Eng¬ 
lish statute which could never extend to India. 

There were many unsettled questions in the Ait which led 
to sharp controversy between the Governor-General and Coun- 
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oil, and the Supreme Court. The court claimed jurisdiction in 
matters of revenue, but this was resolutely denied by the Gover¬ 
nor-General and Council who maintained that no mention was 
made in the charter of the exchequer jurisdiction of the court. 
The jurisdiction of the Supreme Court was by the Act declared 
to extend to “all British subjects” and tu "any person employed 
by or in the service of the Company,” but the questions what 
constituted employment by the Company and whether Indians, 
who still nominally owed allegiance to the Emperor of Delhi, 
were to be classed as Uiitish subjects were left undetermined. 
As the matters stood the Supreme Court asserted jurisdiction 
not only over the European British subjects but also over the 
whole native population. It further claimed the right to try 
revenue and judicial officers of the Company for illegal acts done 
by them in their official capacity. 

The system under which decisions of the Governor-General 
were left at the mercy of an irresponsible majority in the Council 
was also found unworkable.* 

The practical results of the Regulating .Vet, therefore, were 
far from being satisfactory. “The object of the Act,” as Boutcn 
Rouse described in the House of Commons, “was good, but the 
system that it established was imperfect.” The Governor-Gene¬ 
ral and Council, and British subjects residing in Bengal, Behar, 
and Orissa sent up petitions to Parliament against the Supreme 
Court. On April 9, 1781, Lord North observed in the House of 
Commons that it was desirable that the Governor of Bengal 
might in future be something more than a mere primus iuter- 
pares. “For his part he was an enemy to absolute power, but 
if the genius, the habits and religious prejudices of India were 
inconsistent with a free government, the necessity would justify 
Parliament with a degree of absolute power, to be exercised by 
him with moderation and discretion.”! On May 25th, the 
House resolved itself into a committee to consider the Indian 

•“The Act created .1 Governor-General who was powerless before bis 
own Council; and an executive that was powerless before the Supreme 
Court, itself immune from all responsibility for the pence and welfare of 
the country—-a system that was made workable only by the genius and 
fortitude of one great man.” (Report on Constitutional Reforms. 1918, 
p. 17). 

fHansard, Vol. XXXII. p. 111. 
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affairs ;iml tin* investigations resulted in the passing of an amend¬ 
ing Act in 1781 (21 Geo. Ill, C. 70). 

(2) -Bengal Judicature Act, 1781 

The A ct (21 Geo. Ill, C. 70) provided that the Supreme 
Court had no jurisdiction in matters concerning revenue or con¬ 
cerning any acts done in the collection thereof according to the 
usa ges of the country, or the regulations of Governor-General 
and Council; and that judicial officers of the Company’s Courts 
were not liable in the Supreme Court for acts done in judicial 
capacity. The appellate jurisdiction of the Governor-General 
and Council from judgments of the Company’s courts was recog¬ 
nised and confirmed. Tlie Governor-General and Council were 
empowered to make regulations for the Company’s courts and 
these did not require registration in the Supreme Court. It 
was provided that rules and forms for the execution of process 
in the Supreme Court were to he accommodated to the religion 
and usages of the people of India. The jurisdiction of the Siq> 
reme Court as regards Indians, was limited to the town of Cal¬ 
cutta. It was laid down that questions of inheritance and suc¬ 
cession to lands, rents and goods, and alt matters of contract 
|and dealing between party and party, were to be determined in 
jthe case of Muhammadans by the laws and usages of Muham¬ 
madans, and in the case of Hindus by the laws and usages of 
I Hindus. 

The llengat Judicature Act was not the onl\ important 
piece of legislation of 1781. Till 17H1 the East India Company 
managed its affairs without any direct control by the Crown. 
An Act of that year (jr Geo. HI, C. (15) provided that the Court 
of Directors should deliver to the Lords of Treasure copies of 
all letters and orders relating to the revenues of the Company, 
anti to one of His Majesty’s Secretaries of State copies of all let¬ 
ters and orders relating to the civil and military government 
, and affairs of the Company or of their servants in India. The 
| Court of Directors was required to obey all directions as it 
; might receive from His Majesty concerning transactions of the 
\Company with the country powers, and making of peace and 
|war. This arrangement remained in force till superseded by 
jPitt’s Act, 1784. 
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(3)—Fox’s East India Bill 

Tin* passing ol the Bengal Judicature Bill did not termi¬ 
nate tlie agitation regarding the affairs and government of the 
East India Company. A prominent reference was made to the 
necessity of regulating the Company’s .iffaiis in the King’s 
speech at the opening of Parliament in 1783. On Xovcmbei 
1S, 1783, Fox mo\cd for lea\e to introduce the East. India Bill, 
lie described the Company's government in India as ''critical 
beyond description,” “a go' eminent of anarchy and confusion.” 
Dundns maintained Hint the fault lay not - ith the Directors but 
with their servants in India. If «, man wished to read, said 
Dundas, the finest system of ethic*, policy, and humanity, he 
would find it in the letters ol the Court of Directors to the 
Company’s servants abroad; but if the reverse of all this were 
looked for, it might be found in the manner in which the orders 
of the Directors were observed in India. The plan proposed by| 
Fox was to replace the existing Courts of Directors and Pro¬ 
prietors by a Board of Seven Commissioners invested with full! 
powers to appoint and displace officers in India and to adminis- 1 
ter the Company’s territories, revenues, and commerce in trusL j 
for the Proprietors. "I he Commissioners were, in the first; 
instance, to be named in the Act far four years and were not to 
be removable except on an address front either House of Parlia¬ 
ment, but vaeaneies in the Board were to be filled up by the 
Crown. Thu Board-was assisted in matters of trade by a sub¬ 
ordinate body of nine persons chosen by the legislature from 
amongst the proprietors. These “assistants” were, in the first 
instance, to be appointed for five years, and vacancies were to 
be filled up by the Court of Proprietors. 

The Bill was read for the first time on November _>oth, 1783. 

It was attacked on two grounds, firstly, for being an unjustified 
violation of the chartered rights of the Company, and secondly, 
because of the wide powers it lodged in the hands of the Crown 
and the Commissioners, (irenwillc maintained that the measure 
tended “to erect a despotic system which might crush the free 

constitution of England..Flic Bill,” lie said “was calculated 

to increase the influence of the Crown, and that to a degree be¬ 
yond all precedent, enormous, and alarming. Its obvious and 
unavoidable effect would be to transfer the boundless patronage 
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of Indies to the Crown, or rather to vest it for five years in the 
person of the minister, and his adherents, whether in or out of 
power.” Pitt "dreaded the idea of seeing ministers armed with 
an influence which could not fail of rendering them dangerous 
to the state.” Wilberforce asked whether "if the present Hill 
passed we might not see the Government of Great Britain set up 
in India instead of that of India in Great Britain.” Burke sup¬ 
ported the Bill as providing for a “system which would operate 
to the deliverance of the empire.” Pitt, while deploring the dis¬ 
tress of the populations in India, objected to the protection of the 
oppressed abroad, by enforcing the most unparalleled oppression 
at home. He asked “if the relief to be administered in Asia was 
to be grounded on violence and injustice in Europe.” The Bill 
was read for the third time in the House of Commons on De¬ 
cember 3rd and was passed by a large majority of 208 against 
102. It met with a still fiercer opposition in the House of 
Lords. Earl Temple described it us an “infamous” measure. 
Lord Thurlow called it “a most atrocious violation of private pro¬ 
perty.” While it was generally admitted that revision or reform 
was desirable, it was contended that the remedy proposed went 
infinitely beyond the extent of the necessity. The King, in vio¬ 
lation of the practices of the constitution, signified his dissent 
while the Hill was still under discussion, and the House of Lords 
rejected it by 95 votes to 7b.* The unconstitutional step of the 
King alarmed the House of Commons. Fox, speaking on De¬ 
cember 17th said, with some warmth, “the deliberations of this 
night must decide whether we are to be free men or slaves, whe¬ 
ther the House of Commons be the palladium of liberty, or the 
organ of despotism; whether we are henceforth to possess a voice 
of our own, or to be the mere mechanical echo of secret in¬ 
fluence.” The rejection of the Bill led to a change of the Minis¬ 
try. On December 19, 1783, Lord North took bis seat on the 
opposition bench and lie was soon followed by Fox, Dundas, 
Burke, General Convex, General Burgoyne, and Mansfield. The 
Parliament was not dissolved, the administration having been 
taken up by new ministers headed by Pitt. The regulation of the 
Company’s Government, however, continued to be the matter of 
first importance. 

*1( was aflii'int'il that Karl Temple was given a note in which the king 
declared that "he should dctin those who vote for it, not only not hia 
friends bat bis euemies.” 
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Pitl while agreeing with Fox that the Government should 
exercise beneficial control over the Company’s allairs did not 
wish to interfere with their rights of property and patronage. 
He had denounced the scheme of Fox “which grasped at every 
thing which they enjoyed.” His own plan, he said, “aimed at a 
beneficial control.” He meant “not to rob nor to steal the rights 
of the Company.” Early in 1784 Pitt made his first attempt to 
bring in a bill but the opposition was too strong and his bill was 
thrown out at the initial stage. The Parliament after a stormy 
session was dissolved on March 25, 1784. 

(41- Pitt’s Act. 1784 

On meeting of the new Parliament Pitt introduced his second 
bill relating to the Government of India. I11 framing a system 
of government for India, he •■aid, it was their duty to see that 
“though no charter could or ought to supersede state necessity, 
still nothing hut absolute necessity could justify a departure from 
charters.” 

Pitt’s Act (24 Geo. Ill, Sess. 2, C. 25) established a Board 
of six Commissioners for the Affairs of India known as the Board 
of Control, consisting of the Chancellor of Exchequer, one of the 
Secretaries of State, and four other Privy Councillors appointed 
by the Crown “to superintend, direct, and control” the civil and 
military government of the British possessions in India.* Three of 
the Commissioners constituted the quorum. The Commissioners 
were to have access to all papers of the Company and to be fur¬ 
nished with copies of all minutes, despatches, orders and other 
proceedings. The Directors were to be bound by all orders of; 
the Board touching the civil anti military government, and the! 
revenues of India. The Court of Proprietors was deprived of! 
the power to overrule a decision of the Court of Directors which 
had received approval of the Board of Control. .V-Commiltce of 
secrecy consisting of not more than three Directors was establish¬ 
ed to transmit to India, without informing the other Directors, 
orders of the Board requiring secrecy or any other matter which 
might he specially referred by the Court of Directors to their 
superintendence and control. The control of the Governor-1 

*This authority, however, did not extend to giving to the Bqgrd the 
power nf nominn'iiiR or appointing any of the servants of the Company. 
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JGeneral and Council over the Governments of the minor Presi¬ 
dencies was extended to all such points as related to any tran- 
, sactions with the country powers, or to war or peace, or to the 
application of revenues or forces of such Presidencies in the time 
of war, and the number of members of the Council was reduced 
to three of whom the Commander-in-Chief of the Company's 
' forces was to be one. Section 34 of the Act laid down that to 
pursue schemes of conquest and extension of dominions in India 
being “repugnant to the wish, honour, and policy of the nation” 
the Governor-General and Council were not to make declaration 
of war with anv of the country powers without express authority 
of the Court of Directors, or of the committee of secrecy except 
where hostilities had actually been commenced, or preparations 
actually made for the commencement of hostilities against the 
British or any state or prince in India dependent on the. British. 
The Government of each of the minor Presidencies of Madras 
and Bombay was to consist of si Governor and three Councillors, 
of whom the Commander-in-chief of the Presidency was to be one. 
A court consisting of three Judges four peers, and six members 
of the House of Commons, was to be constituted for trial,_in 
England, of offences committed by the Company’s servants in 

India. 

The Act virtually transferred the responsibility for Indian 
Government from the Court of Proprietors to the Board of Con¬ 
trol. The Board became the sole governing power for India and 
the Court of Directors its instrument for the preparation of busi¬ 
ness and the management of details. There was nothing which 
could have been done, previous to the passing of the Act, by the 
Court of Directors that the Board of Control had not now the 
power to do by virtue of the Act. It was the intention of the 
framers of the Act that the Board should have complete power. 
Dundas had said, “without the whole powers of government the 
Board of Control would be a nugatory body.” It was in the 
Board that the real effective Government of India resided. The 
Court of Directors, a body of 24, consisting of bankers anil mer¬ 
chants, controlled only the distribution of patronage and manage¬ 
ment of trade. The Directors were paid very low, for it was 
said that they were “paid in patronage.” The institution had a 
very baneful effect. It enslaved the Directors to the President 
of the Board of Control by their fear that if they opposed him he 
might use his parliamentary influence to strip them of the patro- 
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nagc. It pave the Court an insatiable spirit of propping Indian 
territory, and all the valuable Indian appointments for their Euro¬ 
pean nominees. The distribution of patronapo by the Directors 
and lavish expenditure of “secret service” money by the Presi¬ 
dent of the Hoard secured for the Company at all times larpe 
numbers of supporters both in Parliament and in the country. 
The Act had a still praver result. By putting government of 'he 
East India Company into the hands of .1 Government board it had 
the indirect effect of removinp Indian question from parliamen¬ 
tary politics. The pailiantentary majority was, henceforth, a 
sure shield for the President and his subordinates. Secrecy bring 
the keynote of the Company’s po.eminent \cry little of its ad¬ 
ministrative transactions was known outside the narrow body of 
the Board, and the Court of Pioprielors. As the President of! 
the Board was not required to lay annual or periodical account, 
of India before Parliament he was practically irresponsible, and 
there was a complete ignorance in Parliament about Indian 
affairs. 

There were wide difference.-, in the system set up by the; 
Pitt’s Act, and the arrangement suggested in the bill of Fox.i 
The latter proposed to place under control of the Commissioners, 
not only civil and military government of the Company but also 
its commerce; to abolish the Court of Directors; and to vest the 
whole patronage or power of making appointments in the Com-\ 
missioners. Tlu? Pitt’s Act, on the other hand, left the commerce ■ 
as well as patronage with the Company, hut secured to His Majes- I 
tv’s Government sufficient superintendence over its political ! 
affairs. While Pitt’s Act placed power in the hands of .the 
Crown or Ministers, the bill of Fox, had it been enacted, would 
have lodged it with Commissioners who were to have no depen¬ 
dence on the Crown and who would have been placed in a posi¬ 
tion in which they could involve the country in war with any of 
the European states connected with India, without even., the 
knowledge of His Majesty’s Government. Fox’s hill was a total 
abrogation of the Company’s rights, and practically a confisca¬ 
tion of all its property. Pitt’s Act deviated from the charters only 
partially. 

The governor-generalship of Warren Hast ings ended in 
1785. On April 4, i;86, Burke charged him in t he House of 
Commons with sundry high .crimes and misdemeanours with a 
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view to make those‘charges the grounds of impeachment before 
the House of Lords. Burke reminded the House that they were 
to discuss not merely the conduct of an individual but to settle 
the principles on which the government of India was to be carried 
ion. "They were that day to vote for a set of maxims and prin¬ 
ciples to be the rule and guide of future governors of India.’’* 
Warren Hastings was acquitted but his impeachment established 
the resolution of the British legislature that the Indian govern¬ 
ment must be carried on in conformity with the laws of the 
realm. As Lord Morley has observed :— 


"Looking l«ick nmihs tin* ninety years that divide ns from the? 
memorable scene in the Westminster Hall, we may say that Hruke had 
more saccess than at first appeared. If lie did not convict the man lie 
overthrew n system, and stamped its piinciples with lasting censure amt 
shame . That Hastings was acquitted was immaterial. The lesson of 
his impeachment had been taught with Miflicicnlly tmprtssive force; the 
great lesson that Asiatics hn\e rights and that European') have 
obligations, "f 

(5)—Legislation of 1786 and reforms of 
Lord Cornwallis 

Warren Hastings was succeeded by Lord Cornwallis in 
' 1786. An Act of that year (26 Geo. Ill, C. 16) empowered tin* 
Governor-General in special cases to override the majority of his 
Council and act on his own responsibility-! It also enabled the 
offices of Governor-General and Commander-in-Chief to he united 
in the same person. 

Lord Cornwallis reorganised the judicial institutions. In every 
district was established a Civil Court, and fotu Courts of Appeal 
were erected at Calcutta, Murshidabad, Faina, and Dacca, from 
wnose decisions appeals lay to the Court of the Governor-General 
and Council. In 1702 was effected the permanent settlement of 
revenue in Bengal: 


tTIansard, Vnl. XXXVI. p. 39. 
fBnrke hy J. Morley. pp 195 -7. 

+Lr«rd Lylton used this power in 11379 to iiMisli partially the irnpo 
duty on English goods. 
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‘Those,” says H. ('. Dutt, “who judge the policy «f Indian rulers by 
the amount of revenue which it produces have condemned this act of Corn¬ 
wallis. Those, however, who judge it by the happiness which it secures 
lo the people of India will admit that no s ogle measure of the British 
Government that can be iianiid has been so beneficial In the people, and 
therefore to the Government under winch they live.*’* 


(6)--Charter Act, 1793 

The charter of tin Compaiv was renewed in 1793 I ?3 Geo. 
Ill, C. 32). Its trade monopoly was extended for another term 
of twenty years; the constitution of hie Board of Control, as re¬ 
gards number! and <|Ualihcations of members, was modified and 
provision was made for payment 01 their salaries out of Indian 
revenues; procedure for the Indian Councils was prescribed; the 
Commander-in-Chief was not to he a member of the Council at 
Fort William unless specially appointed! ; the Governors of Mad¬ 
ras and Bombay were empowered lo override the majority in 
Council in eases of necessity; and the Governor-General was au- 
ihoristd to appoint a Vice-President to act for him in his absence. 
'The Governor-General and Council were given full powers and 
authority to superintend, control and direct the niinoi Presidency 
Governments and all other Governments erected bv the Company 
in all eases relating to transactions with the country powers or 
states, levying war and making peace, collection and application 
of revenues, employment of forces, and the civil and military gov¬ 
ernment of their territories. A general statement of the Com¬ 
pany’s alTairs both at home and abroad was annually to be laid 
before Parliament. 

Lord Cornwallis was succeeded hv Sir John Shore, 
afterwards Lord Tcignmouthe (1793—98), who extended the 
permanent settlement lo the province of Benares. His successor, 
Marcpiis of Wellesley, is famous in Indian history for his success¬ 
ful wars and as the founder of that system of subsidiary alliances 


♦England and India, p. 13. 
f"Reduced to five. 

JFroni 1793 to 1919 the Comtnander-in-Chief was invariably appoint¬ 
ed as an extraordinary member of Hie Council. Since 1919 he has been 
one of the ordinary members of the Council. 
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wljicli constitutes the basis of political law gov erning the relations 
of the. British Government with the Native States. On the war 
policy of Warren Hastings anti his successors responsible opinion 
in England was by no means uniform. The legislature had time 
and again condemned all schemes of conquest and aggrandise¬ 
ment in the East. On April y, 1782, the House of Co mm ons 
passed five resolutions applauding the conduct of the Court of 
Directors forbidding all wars in India, except in self-defence. 
The Act of 1784 contained a recital, repeated in the Act 0^1793, 
that to pursue schemes of conquest and extension of dominion in 
India was repugnant to the wish, honour, and policy of the 
nation. The Court of Directors also looked with disdain on ag¬ 
gressive wars by their servants in India and in many despatches 
emphasized ihc solemn declarations of the legislature. The gov¬ 
ernors in India, however, favoured more ambitious schemes, in 
not a few cases with the approval of the Hoard of Control, in¬ 
spite of the intentions of Court of Directors and Parliament to the 
'j contrary. The two Mysore Wars of 17<>o and 171)1) ended in the 
> fjill of Seringapatam, the death of Tipoo Sultan and incorpora- 
i lion of major part of Mysore and its dependencies in the Com- 
, puny’s dominions. In 1790 Lord Cornwallis assumed the Gov- 
.eminent of Carnatic and eleven years later the* Nawab was made 
(to sign a treaty transferring the government and revenues of his 
1 territory to the Company in lieu of a pension. The Nawab of 

’■Surat was similarly given a pension in 1800, and the young 
1 Nawab of Kurrukhabad in 1802. A treaty of defensive and sub¬ 
sidiary alliance was made with the Nizam, and efforts were made 
for similar alliances with the Gaekavad, Sc.indhia, and the 
Peshwa. Tjje Jong Marhatta War (1803-05) led to further exten¬ 
sion of the Company’s dominions. 

'I'he unending wars of Wellesley resulted in a reaction to a 
policy of peace under bis three successors. From 1805 to 1813 
the administration of justice was at its lowest ebb. The destruc¬ 
tion under Lord Cornwallis of the old police and the judicial ins¬ 
titutions had led to enormous increase in crime. The evil was 
remedied b\ reorganising these institutions and reappointing 
Indians, whom Lord Cornwallis had removed, to lower judicial 
(offices. Lord Cornwallis had deprived Collector of his judicial 
powers, thereby recognising the principle of separation in execu¬ 
tive and judicial functions. Lord Hastings abandoned that 
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principle as unsuited to the circumstances of the country, and: 
Collector was once more invested with magisterial powers. An 
Act of 17CJ7 authorised the grant of charters for the constitution 
of Recorder’s Courts instead of Mayor’s Courts at Madras and 
Bombay. By an Act of 1800 (39 and 40 Geo. Ill, C. 7y) a Sup¬ 
reme Court was constituted at Madras, and in 1807 (47 Geo. Ill, 
Sess. 2, C. 08) the Governors and Councils at Madras and Bom¬ 
bay were expressly empowered to make regulations for their 
territories subject to registration in the Supreme Court and the 
Recorder’s Court respectively.* 

(7)-Charter Act, 1813 

The Charter Act, 1813, (5^ Geo. Ill, C. 155) extended the 
grant of Indian possessions and revenue 1 to the East India Com¬ 
pany for another term of twenty \ears. The renewal of the 
charter was preceded by an exhaustive inquiry into the Com¬ 
pany’s administration which resulted in the l-’ifth Report of 1812. 
The monopoly of China trade and trade in tea was continued to 
them, but the general trade of India was thrown open. Provision 
was made for church establishment in India. 'I lie Company 
were required to keep their commercial anti teriitorial accounts 
distinct. Section 43 of the Act provided: “It shall be lawful for 
the Governor-General in Council to direct that out of any sur¬ 
plus which may remain of the rents, revenues, anil profits, aris¬ 
ing from the said territorial acquisitions, after defraying the ex¬ 
penses of the military, civil, and commercial establishments, and 
paying the interest of the debt, in manner hereinafter provided, ;ij 
sum of not less than one lakh of rupees in each year shall be set] 
apart and applied to the revival and improvement of literature,| 
and encouragement of the learned natives of India, and for the! 
introduction and promotion of knowledge of the sciences among! 
the inhabitants of the British territories in India.” All, t,he Pre-^ 
sidency Governments were empowered to make articles of .war, 
and_tp_impose custom duties and taxes. Provision was also made 


*A statute of 1823 (4 Goo. IV. C. 71) authorised the Kraut of a 
charter for establishing a Supreme Court at Rumliay iu place of the 
Recorder’s Court. Laws made for the Company’s Courts did not require 
registration. This was formally recognised iu the case of Bombay 
Government by the Act of 1807. 
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to enable Europeans, other than the Company’s servants, to re¬ 
sort to India under a system of licenses. In consequence of this 
change Justices of the Peace were appointed in the interior with 
jurisdiction over European British subjects, and jurisdiction of 
the Company’s civil courts was also extended. 

The period of twenty years following the Charter Act ol 
1813 is memorable in the history of the Company’s administra¬ 
tion. In 1819 Monstuart Elphinstone was appointed (iover- 
nor of Bombay, and in 1820 Sir Thomas Munro was appointed 
.Governor of Madras. Munro in Madras and Elphinstone in Bom¬ 
bay settled the land tenures. 

(8)—Charter Act, 1833 

The enthusiasm with which the Indian problem was discuss¬ 
ed in Parliament in 1833 t'annot be properly appreciated without 
a just knowledge of the political atmosphere in England at the 
time. For the last twenty years liberal principles had been in 
the ascendant and reforms w’ere worked out in many directions. 
Slave trade was abolished in 1811; a hundred felonies were 
ex empte d from capital punishment in-i&ij; and Catholics were 
emancipated in 1829. The Government of Duke of Wcllingt jii, 
which had hitherto opposed the extension of suffrage had resign¬ 
ed, and was succeeded by the Whig Ministry of Lord Grey. Twice 
the Reform Bill had been passed by the Commons and twice it 
had been rejected by the Lords. The Ministry resigned but the 
Liberal principles triumphed. Earl Grey returned to office with 
power to create as many new peers as might be needed to pass 
the Bill. The House of Lords did not wait for this humiliation 
and the Bill became law on June 7, 1832. This was followed by 
further liberal legislation. Slavery was altogether abolished in 
1833; restrictions on press were removed in 1836; and a deq uate 
provision was made for popular education. It was in such an 
atmosphere of refoun and enthusiasm that Parliament was called 
upon in 1833 to renew the charter of the East India Company. 

> In his opening speech in the House of Commons on June 13, 
'1833, Charles Grant referred to two circumstances which marred 
.the efficiency of Indian Government. One of these, he said, was 
/"the union of the trader and the sovereign," and the other the 
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interference wliicli too often took place from Home. “It was* 
essential to the well-being of India that confidence should be 
placed in its administration, and that, as far as possible, the in¬ 
terposition of the home authorities should be confined to cases of 
a strong and extraordinary nature, or rather to cases of a general 
nature. All that depended on the administration of government 
in India ought to lx* left to the administration there.” On June 
13, the House of Commons adopted three absolutions with regard 
to the renewal of the East India Company’s charter and submitt¬ 
ed them to the Lords for thcii loncuricncc. 'I he discussion in 
the House of Lords centred round the claim of Indians to be ad¬ 
mitted to offices under the British vioiernmnt in India. Sir 
'Thomas Munro had written in 1807: 


\ 


‘"The strength of British Government on..hies it to give its subjects ft 
degree of protection which those of no nntixe power enjoy. Its laws and 
institutions also afford them a security from domestic oppression unknown 
in those states: but these advantages are dearly bought. They ure pur¬ 
chased by the Kiieiifne of iudepciuhnee. <f national diameter, and of 
whatever renders a people respettable. The natives ol the British pro¬ 
vinces may without fear pursue their different occupations, and enjoy the 
fruit of their labour 111 traiiquillit> : hut none c f them ini’ aspire to 
anything beyond this mere animal state of thriving in peace; none of 
them cun look forward to any share in the legislation or civil and military 
government of their country.”* 

The resolutions were discussed in the House of Lords on 
July 5th, 1833, and the debate showed a determination on the 
part of the British legislature to remedy the injustice under 
which Indians had suffered long under the Company’s govern¬ 
ment. The Marquis of Lnnsdowne proposed that the people of 
India “as a first step he admitted to a larger share in the ad¬ 
ministration of their local affairs.” “He was sure that their Lord- 
ships would feel, as lie indeed felt, that their only justification 
before God and Providence for the great and unprecedented do¬ 
minion which they exercised in India was in the happiness which 
they communicated to the subjects under tlicir rule, and in prov¬ 
ing to the world at large, and to the inhabitants of Hindostan, 
that the inheritance of Akbar, the wisest and the most bencficient 
of Muhammadan princes, had not fallen into unworthy and dege- 


r«l, Vol. XXVII, p. 1317. 
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noratc hands.”* ‘‘It was a part of the new system which he had 
to propose to their Lordships that to every office in India every 
native, of whatever caste, or religion, should be by law equally 
admissible, and he hoped the Government would seriously endea¬ 
vour to give the fullest effect to this arrangement.”t Lord 
Ellenborough, while trusting that the time would eventually come 
when Indians could fill even the highest situations in their coun¬ 
try, did not look forward to period when all offices in India would 
be placed in their hands. “No man in his sense,” he said “would 
propose to place the political and military power in India in the 
hands of the natives.” At this the Marquis of Lansdowne in¬ 
terrupted and observed that what the Government proposed was 
that all offices in India should by /««• be open to the natives of 
the country. The Duke of Wellington, who was more definite 
observed : “the natives of India should, as far as possible, be 
employed in the revenue and judicial establishment of the coun¬ 
try.” The resolutions submitted by the House of Commons were 
eventually adopted. 

On July 10th, the East India Company Charter Bill was read 
for the second time in the House of Commons. Buckingham said 
that while it was encouraging that the Bill was going to abolish 
the trading function of the Company it was preposleious to leave 
the political government of an immense empire in the hands of 
a joint stock company, “whose interests were merely those of 
proprietors of India stock, anxious chiefly to secure payments of 
their dividends, but, when that was attained, having no interest 
whatever in the abondonment of the happiness and welfare of 
the people, which was the only legitimate end of all government.” 
He suggested that a provision be made “for admission into sup¬ 
reme council in India, of some few representatives of British 
population in India as well as of the natives, in order to make a 
beginning, at least, of that system of self-government to which 
they ought to advance with all our colonies, as fast as possible.” 
Macaulay observed:— 

"In India you cannot liavo representative institutions. Of nil the in¬ 
numerable speculators who have offered their snKgcstinn on Indian politics, 


♦Hnnsard, 3 Series, VoJ. XIX, p. 169. 
fHnnsnrd, 3 Series, Vol. SIX, p. 171, 
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not a singular one, ns far ns I know, however democratic bis oj inions may 
lie, lias ever maintained the possibility of going. at ilie present time, such 
institutions. The destinies of Indian empire are covered with thick 

dnrkness.It may he that the public mind in India may expand under 

our system till it has outgrown that system: that by good government we 
may educate our subjects into a capacity for better government, that hav 
iug become instruct.d in Km-openit knowledge. 1 . i-i - 011 , 1 ' future a> e, 

demand Kuropean institutions Whet her such a day will ■ vw come 1 
know not. But never will 1 attempt to aver 1 retard : 4 Wheiio..'i it 
conies it will he the proudest d iv ir. English bhtoi ’ 

Wyno said: “The onh principle <m which the < in pi re could 
he justly, or wisely, or advantageous!' adr-inistered was that ol 
admitting the natives to the participation In tin* government, and 
allowing them to hold every office t!>. duties ol which they were 
competent to discharge.” 

The Cliartei Act and 4 Will. IV, C. 85) was passed on 
August 28th, 1833, and came into lone from 22nd April, 1834. 
The Company was allowed to retain Us administrative and politi¬ 
cal powers till 30th April, 1854, “In trust for His Majesty, his 
heirs and successors, for the service of the Government of Tndia.” 
The monopoh of trade with China and in test was finally 
taken away and it was required to close its business “with all 
convenient speed.” All the debts stnd liabilities of the Company 
were charged to the revenues of India. It was allowed to retain 
out of the revenues of India, a yearly dividend after the rate of ten 
pounds and ten shillings per cent per annum on the amount of 
capital stock. The dividend was to he paid in preference to other 
charges, and subject to that all monies w r ere to he applied to the 
service of India and in payment of all charges under the Act. The 
dividend was made subject to redemption by Parliament on pay¬ 
ment 1o the Company at any time after April, 1874, of £,200 
sterling for every £i«xi of the capital stock. 

'fhe constitution of the Board of Control was modified. The 
Lord President of the Council, the Lord Privy Seal, the First 
Lord of the Treasury, the principal Secretaries of State, and the 
Chancellor of the Exchequer were to he Commissioners for the 
Affairs of India ex-officio, and were to act in conjunction with 
the persons nominated in any such Commission. Any two or 
more of them formed a Hoard for executing the several powers 
with which the Commissioners were vested. The Commissioner 
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first named in the Letters Patent or Commission for the time 
being was to be the President of the Board. 

The Governor-General and Couneil of Bengal were desig¬ 
nated the “Governor-General of India in Council.” Iu-additiqn 
to three ordinary members with service (nullifications »-fourth 
ordinary or Law Member .watt.added to the Council who was to 
sit and vote only at meetings held for making laws and regula¬ 
tions and was to be appointed from among persons who wen 1 not 

I in service of the Company.* Power was already given to the 
Court of Directors to appoint the Commander-in-Chicf of the 
Company’s forces in India as an Extraordinary Member with 
rank and precedence at the Council Board next after the Gover¬ 
nor-General. The Act now further provided that when the Gov¬ 
ernor-General in Council assembled within the Presidencies of 
Fort St. George and Bombay, the Governor of the Presidency 
concerned would act as an Extraordinary Member. The quorum 
consisted of the Governor-General and three ordinary members 
in the case of meetings held for making laws and regulations 
and of the Governor-General and one ordinary member for the 
discharge of any other function. The three ordinary members 
with service qualifications were appointed by the Court of Direc¬ 
tors; the Law Member was appointed by the Court of Directors 
subject to approbation of I Its Majesty to be signified in writing 
by Royal Sign Manual countersigned by the President of the 
Board of Commissioners for the Affairs of India. The Court of 
Directors was required to submit for approbation of tile Board 
of Control rules for the procedure of the Governor-General in 
Council in the discharge and exercise of all their powers, func¬ 
tions, and duties. 

The Governor-General in Council was given comprehensive 
powers to make laws /md regulations for the whole country sub¬ 
ject to the limitations prescribed and the laws so made were to 


•This marked the beginning of portfolio system. "Lord Canning 
finally abandoned the attempt to administer a great empire by the cum¬ 
brous method of eollective business and introduced the present system by 
which the ordinary work of the deportments is distributed among the 
members and only the more important cases are referred to the (Sovernor- 
General or dealt with collectively. (Report op Constitutional Reforms, 
1918, page 27), 
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lake effect as Acts without the necessity of registration in publica¬ 
tion in any Court of Justice.* 


i. fur reptuling. nnipiidmg, 01 .ilteiing 
whatever, for the time being iu f-ntu or lima 
Company's territories; 

urls of justice, v.hethei est.ib]M'e« by Ilis Majesty's 
charters or otlieiwise, uml the jim*dhlion-> tlmeof, ami foi all places and 
tilings whatsoever within and throughout the wliolu of the Company's 
territories; 

iii. for .ill servants ni the Company wcimi the, dormnions of Princes 
and States in ullmucc with the Company; and 

i\. as articles of war tin the goven 
soldiers iu the military service of the Con 
of justice by Courts martial to lie holilcn 

This eomprclieitsive legislative authority was to 
the following limitations, and supervision :i— 

ieli slimild 111 any way repeal. 

of 1833 or of the Acts f- r pnni-liiiig m.itiny and de'ertion of ofli- 
eer» nml soldiers when in the sPiviee of the Crown or the Company 
or any provisions of any Art passed after the Act of 1833 in any 
way affecting the Company or its territories and the inhabitants 
thereof; 

ii. no laws were to he made which should in any way effect any pre¬ 

rogative of the Crown, or the authority of Parliament, or the 
constitution and rights of the Company, or any pint of the un¬ 
written laws or constitution of the United Kingdom of Great 
llritain and Ireland whereon may depend in any degree the 
allegiance of any person to the Crown of the United Kingdom, or 
the sovereignty and dominion of the Crown over any part of the 
Indian territories; 

iii. the (iovernur-Geiuvul in Council, oil receipt of uotirc uf disallow¬ 

ance liy the Court of Directors, was forthwith to repeal alb laws 
and regulations so disallowed; 

iv. witout the previous sanction of the Court of Directors no law was 

to he made empowering any Courts of Justice, other than Courts 
established by Ilis Majesty’s Hunters, to sentence to the punish¬ 
ment of death any uf His Majesty’s natural-born subjects born in 
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Power was given to divide the Presidency of Fort William 
into two distinct provinces to be styled the Presidency of Fort 
William in Bengal and the Presidency of Agra.* 

'Hie government of each Presidency was to be administered, 
as before, by a (iovernor and three Councillors to be styled “the 
Governor in Council.” The Governor-General of India for the 
time being also acted as Governor of the Presidency of Fort Wil¬ 
liam in Bengal. The Directors were given the power to revoke and 
suspend the appointment of Councils in all or any of the Presi¬ 
dencies, or to reduce the number of members in all or any of the 
Councils. This was :i sort of compromise effected between those 
who favoured abolition of the Councils, and those who advocated 
their retention. 

liach Presidency Government was authorised to propose to 
the Governor-General in Council drafts or projects of any laws 
and regulations which it might think expedient, and the Gover¬ 
nor-General in Council was required to take the same into con¬ 
sideration and communicate resolutions thereon to the President') 
Government concerned. 

, No Governor or Governor in Council was to make or sus- 
pend any regulations or laws in any ease whatever, unless in 
cases of urgent necessity, and then only until the decision of the 
Governor-General of India in Council was signiiied thereon. In 
this way the Legislative powers of the Presidency Governments 
•were withdrawn with a reserve for exceptional cases of urgency. 


Kurupe or the chlldien of hueli .subjects or abolishing any of tlic 
Courts of Justice established by His Majesty’s Chapters. 

To enable Parliament U> exercise effectively its supervising nml 
controlling authority all laws and regulations made by the Governor-Gene- 
nil in Council were required to In* transmitted to Kngbiml and laid before 
both Houses of Parliament in the same manner as was the case before 
1833 eoncwiiing rules and regulations made by the several Governments 
in Ituliu. 

♦This provision was suspended by an Act in 1835 (5 and 6 Will. IV. 
C. 52) which authorised the appointment of a Lieutenant-Governor for 
the North-West Provinces. The suspension was continued by the Charter 
Act of 1853 (16 aud 17 Viet, C. 95, S. 15). 
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The Governor-General in Council was invested with full po¬ 
wers and authority to superintend and control the Presidency Gov¬ 
ernments in all matters relating to the civil and military adminis¬ 
tration, and the Governors and Governors in Council were, fur¬ 
ther required to obey all orders and instructions of the Governor- 
General in Council in all cases whatsoever. 

Each Presidency Government was required regularly to 
transmit to the Governor-General in Council true and exact copies 
of all such Orders and Acts of their respective Governments, and 
also adviee and intclligenee of all transaetions and matters com¬ 
ing to their knowledge, which they considered material to be com¬ 
municated to the Governor-General in Council, or as the Gover¬ 
nor-General in Council from time to time required. 

The right of each Presidency Government to correspond 
direct with the Court of Directors was preserved to them sub¬ 
ject to this that they were to send to the Governor-General in 
Council copies of all important communications addressed to the 
authorities at home. 

Section 87 of the Act prescribed that no native of His Ma- 1 
jesty’s territories, nor any natural-born subject of His Majesty 
resident therein shall by reason only of his religion, place of 
birth, descent, colour, or any of them he disabled from holding, 
any place, office, or employment under the Company. 

Section 11(1 required the Court of Directors annually to lay 
before both Houses of Parliament accounts and estimates of the 
revenues of the Company’s territories in India. 

With a view to secure a uniformity and consolidation of In¬ 
dian Laws and to set up at an early period a general system of 
judicial establishments and police to which all persons, Europeans 
as well as Indians, might he subject the Governor-General of 
India in Council was empowered by Section 53 of the Act to issue 
a commission, or commissions, to persons to be styled, “the In- 
dian La w Commissioners” to inquire into the jurisdiction, 
power s^ and filter of tTie existing courts of justice and police 
establishments, and the system of laws, and to submit reports 
setting forth the results of their inquiries and suggesting such 
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alterations as may be beneficially made, due regard being bail 
to the distinction of castes, difference of religion, and the manner.-* 
and opinions prevailing among different races and in differ¬ 
ent parts of the territories. 

, Section 81 declared it lawful for any natural-born subjects of 
I His Majesty to proceed by sea to and reside in certain parts of 
I India without license, and section 83 reserved power to the Gov- 
ernor-(lencral in Council, with previous consent of the Court of 
Directors, to similarly dispense with the obligation of license in 
any other place or places in the Company’s territories.* 

Section 84 required the Governor-General in Council to make 
laws and regulations providing for the prevention or punishment 
of illicit entrance or residence in India of persons not authorised 
to enter or reside therein. 

Secti on 87 declared it lawful for any natural-born subject of 
(His Majesty to acquire and hold lands in India. 

The Governor-General in Council was required "forthwith 
to lake into consideration the means of mitigating tin* state of 
slavery, and of ameliorating the condition of slaves, and of ex¬ 
tinguishing slavery" throughout the Company's territories, "as 


*Regurdiug the immigration of British subjetes l-eft re 1633 the follow¬ 
ing extracts from tile Constitution of the Knst India Company, liy Peter 
Auljer (1826) at pp. 100-102 v\ill he f-mnil inti resting. 

"No person can piocccd to India without a license or eertifie ite from 
the Conit of Directors., to whom application is to he made in the first 
instance; if the Court do not see fit to coniplj with such request, it is 
tiaiismitted to the Hoard of Commissioners for the Affairs of India who if 
they concur with the opinion of the Court, intimate that the/ hare no 
instructions to issue will regard to it; otherwise they direct a certificate 
to lie issued to the port from the Court of Directors, permitting the appli¬ 
cant, to proceed to India . .No British 

subject is to reside more than ten miles from a principal settlement, with¬ 
out a special been*? from the Company, or the Governor-General or Gov¬ 
ernor of such principal settlement.The governments 

in India may declare licenses and certificates to be void; and after the 
expiration of two months from the notification to the party of liis license 
being wihdraivn, he is liable to prosecution for being in India without a 
licerse." 
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soon :is such extinction shall be practicable and safe,” and from 
time to time to prepare and transmit to the Court of Directors 
drafts of laws or regulations for that purpose. 

By Section in the Company hitherto described as “the 
United Company of Merchants of England trading to *he East 
Indies” came to be designated b\ the simpler name of ‘‘the KaW 
India Company.” 

'Pile policy of the Act was explained in the* despatch (ac¬ 
companying the Government ol India \ct, 1033) from the Court 
of Directors to the Government of India, dated the 10th Decem¬ 
ber, 1834. The investing of the Governor-General in Council 
with extensive powers of legislation was justified not only on the 
ground of desirability of securing uniform legislation, but also on 
account of the. new situation created by the free admission of 
Europeans in India. The despatch stated: — 

“ The Act unsettled for the first time the doors of Hrilish 
India to British subjects of European birth. Hitherto the English 
in India have been there only on sufferance. Now they have 
acquired a right, however qualified, to live in the country and 
even to become occupants of land, and there is every prospect 
of a considerable increase of their number . 

"In whatever way the Europeans may disperse themselves 
throughout India, they will be united together by a powerful sym¬ 
pathy and will in fact maintain a constant communication. It 
is, therefore, both just and natural that they should live under 
control of the same laws; nor would it be easy to legislate in 
reference to a part of them without keeping in view the whole 
body. It is specially to be recollected that the task of legis¬ 
lating in India for Europeans natuialised in the country and not 
dependent on the Government is altogether new and experimen¬ 
tal. 'I’lie difficulties of this task may have been overrated, but 
undoubtedly they are not slight or evanescent, and they would be 
much aggravated if the different Governments were all armed 
with co-equal and independent legislative powers, and if they 
were to proceed to exercise such powers at their discretion res¬ 
pectively, and perhaps with very different views and according to 
inconsistent principles. While, therefore, it is important in 
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reference to the admission of Europeans into the interior, that the 
subordinate Governments, commanding' as they do different re¬ 
gions of the empire, should have their executive capacities and 
even that a new station should be added to them in the north of 
India, yet there seem good reasons for collecting and uniting all 
the functions of legislation in one central and metropolitan gov¬ 
ernment.” 

As regards continuation of the authority of the Governor- 
General to override the majority view of his Council and act on 
his own responsibility, the Despatch limited the exercise of this 
power to extreme cases, adding that “the occasions which com¬ 
pel the use of these extreme remedies rarely occur in well-govern¬ 
ed states.” 

'I'lie appointment of 41I1 ordinary member was justified for 
two reasons :— 

(a) as a substitute for that sanction of the Supreme Court 
of judicature which had hitherto been necessary tor the 
validity of regulations, but which under the new sys¬ 
tem was no longer to be required; anti 

(b) to secure a member on the Council who would employ 
the whole of his time and attention, and all the re¬ 
sources of knowledge and ability in promoting the due 
discharge of the legislative functions of the Council. 

Though the 4th member was declared by the Act not to be 
entitled to sit or vote in the Council, except at meetings for the 
purpose of making laws and regulations, that did not debar the 
Governor-General from permitting him to be present at the ordi¬ 
nary meetings of the Council. In fact that was considered very 
desirable to enable him properly to discharge his duties in res¬ 
pect of his legislative functions. 

Explaining the significance of Section 87 of the Act which 
provided that no person by reason of his birth, creed or colour 
was to be disqualified from holding any office under the Com¬ 
pany, the Despatch observed that its object was “not to ascertain 
the qualification but to remove disqualification.” It proceeded : 
"the meaning of the enactment we take to be that there shall be 
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no governing’ caste in British India, that whatever other tests of 
qualification may be adopted; distinctions of race and religion 
shall not be of the number; that no subject ol the King, whether 
of Indian or British or mixed descent, shall be excluded either 
from the posts usually conferred on our uncovenantcd servants 
in India, or from the covenanted ser\ice itself, provided he be 
otherwise eligible consistently with the rules and agreeably to the 
conditions observed and exacted in the one case and in the other 

....Fitness is henceforth to be criterion of cli- 

gibility.” While anticipating that the range of public situa¬ 
tions accessible to Indians will gradually be enlarged, the Direc¬ 
tors observed, “We must guard against the supposition that it 
is chiefly by holding out means and opportunities of official dis¬ 
tinction that we expect our Government to benefit the millions 

subjected to their authority.. ....Facilities of official 

advancement can little all'ect the bulk of the people under any 
Government, and perhaps least under that of good Government. 
It is not by holding out incentives to official ambition but by re¬ 
pressing crime, by securing and guarding properly, by creating 
confidence, by ensuring to industry the fruit of its labour, by 
protecting men in the undisturbed enjoyment of their rights, and 
in the ungathered exercise of their faculties, that Governments 
best minister to the public wealth and happiness. In effect, the 
free access to office is chiefly valuable when it is a part of gene¬ 
ral freedom.” 

The Act left the seat of the supreme government, both per¬ 
manent and temporary, to its own choice. The despatch, how¬ 
ever, stated that the fact that the Governor-General was local 
Governor of Bengal rendered it necessary that his habitual resi¬ 
dence should be in the place where he could best perform both 
sets of his duties. 


' (9)—Charter Act, 1853 

The continued exclusion of Indians from covenanted service 
was greatly resented. Cameron, a member of the Council in 
India and President of the Indian Law Commission, observed in 

*853:— 

“The statute of 1833 made the natives of India eligible to all offices 
under the Company. But during the twenty years that have since elapsed 
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nnt one of tin* unlives lias Item appointed to any office except such as they 
were ehtfihle to before the statute.”* 


When the time for termination of the Company’s charter 
again approached petitions were sent forth to Parliament urging 
the undesirability of its renewal and the need for further reforms. 
On February 25, 1853, the Karl of Kllenborough presented to 
the House of Lords a petition from the inhabitants of the Presi¬ 
dency of Madras urging, among other ihings, the need of cons¬ 
truction of public works and a better provision for the education 
of the people.t On March 4th, Lord Montcaglc presented a 
petition from members of Bombay Association and other Indians 
of the Presidency of Bombay, signed by upwards of 2,400 per¬ 
sons, urging the abolition of dual system of government by the 
Board of Control and the Court of Proprietors, recommending 
that the latter he replaced by an India Council, and asking for 
the fulfilment of the pledge given by the Charter Act ot 1833. 
This was followed by another petition presented on April 7th by 
the Karl of Harrowby, signed bv nearly 7,000 inhabitants of Ben¬ 
gal. t They complained that no effect had been given to Section 
87 of the Charter Act of 1833, and proposed that the Company 
be given a shorter lease than twenty years in order to bring its 
administration earlier under the review of Parliament; ih.it in¬ 
stead of dual system of government at home there should be a 
Secretary of State assisted bv a Council of India partly elected 
and partly nominated; that the Indian legislature should be dis¬ 
tinct from the executive power and should possess to a certain 
degree popular character; that the (iovernor-Cleneral should no 
longer be permitted to art on his own responsibility contrary to 
the opinion of the Council; that a sort of provincial autonomy he 
granted; that the salaries of higher offices lx* reduced and of sub¬ 
ordinate ones augmented; and that the civil services be thrown 
open to all British subjects, the offices to be filled by a system of 
competitive examinations to lx held in Kngland. 


*Hansnnl. t'XXVH. p. 1185. 
tlTiiii-siiril, CXXIV. p. 631. 
tHansim]. <XX\ . p. 691. 
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On April 2, 1852, the Karl of Derby moved for the appoinl- 
lent of a Select Committee to inquire into the Company's Gov- 
rnment. 


“The time is fur from bring eoine,” lie said, at winch airy tiling likn 
pupular institutions could lie conferred upon any |> uliun of India: hut of 
this I am quite sure, that this is your houndeii Inly in 1 interests of 
humanity, of Iienewilciice, ami of moi.ility and nli<;ion. ‘h.it ns far and a> 
fast as you can do it safely, wisely .mil prudently. tlie mhahitaiits of India, 
should lie gradually ontmsted with unite and ni.ee of the superintendence 
of their own internal aff.iirs, iind-r the control of Ihitish authority, and 
taught to respect that authority wlueh is \e ted ■» the law. ami which 
they see judiciously and firmly i ufurml. tempciaiely enforceil also, hy the 
superior llritish authority, which they may to Imig habit and practice learn 
to imitate, mid, L would hope, even to »iup.i-.s ”*■ 


The Charter Act, 1853 (i<> and 17 Viet. C. <>3), continued the 
government of British India in the hands of the East India Com¬ 
pany in trust for Her Majesty, her heirs and successors, “unt'l 
Parliament shall otherwise direct.” The number of Directors was 
reduced from twenty-four to eighteen, and of these three in the 
first instance, and eventually sjx were to he appointed by.the. 
Crown. The fourth or Law Member of the Council of the 
Governor-General was entitled to sit and vote at all meetings of 
the Council which was now enlarged for legislative purposes by 
the addition of the Chief Justice and one Puisne Judge of the 
Supreme Court at Fort William, and one member each represent¬ 
ing and appointed by the four Provincial Governments of Ben¬ 
gal, Madras, Bobmnv, and the North-Western Provinces, from 
among the members of the Civil Services. No law or regulation 
made by the Council was to have force or be promulgated until 
assented to bv the Governor-General. Subject to the conditions 
prescribed, no.law made by the Governor-General in Council was 
to be invalid by reason only that the same affected any preroga¬ 
tive of the Crown. The Court of Directors was deprived of 
the privilege of patronage, and appointments were directed to be 
made in accordance with the regulations framed by the Board 
of Control which threw .the covenanted civil service open to gene¬ 
ral competition. Suspension of the provision regarding divis'oii 


•Hansard, CXX, p. 559. 
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of the Presidency of Bengal into two Presidencies effected bv an 
Act of 1835 was continued “until the Court of Directors shall 
otherwise direct.” The Court of Directors was authorised to 
appoint a separate Governor for the Presidency of Bengal or in 
the alternative to appoint a Lieutenant-Governor. The power to 
appoint a Lieutenant-Governor was exercised in 1854, and the 
power to appoint a Governor was not exercised till igra. Authori¬ 
ty was also given to create a new Lieutenant-Governorship, which 
was exercised for the Punjab in 1859. 

(10) —Government of India Act, 1854 

Next year was passed another important Act (17 and 18 
Viet. C. 77) which made provision for the administration of terri¬ 
tories under direction of the Governor-General in Council. Sec¬ 
tion 3 of the Act laid down :— 

“It .skill lie lawful fur the Governor General of India in Cminril, with 
the sanctiun and approbation of the Court of Directors of the Kant India* 
Company action under the control and direction of Hoard of Commissioners 
for tiie Affairs of India, from time to time l>y proclamation duly published, 
to take under the immediate authority und management of the said Gov¬ 
ernor-General of India in Conned any part nr parts of the territoiles fm tho 
time heiug in possession or under the Government of the saul Com¬ 
pany. and thereupon to give all necessary orders mid directions respecting 
the administration of such part or parts of the said territories or otherwise 
to provide for the administration thereof: provided always, that no law or 
regulation in force at any such time as regards any such portion of terri¬ 
tory shall he altered 01 repealed except liy law or regulation made hy tho 
Governor-General of India in Council ’* 

By virtue of this clause Chief Conimissionerships were estab¬ 
lished in some territories under the direction and control of the 
Governor-General in Council.* The Act had the effect of relicv- 


*The Punjab on annexation was first placed under a Board anil after¬ 
wards under a Chief Commissioner. Ondli was made a Chief Commis- 
sionership in 1856, Burma in 1862. Assam in 1874, British Baluchistan in 
1889, and the North-West Frontier Province in 1901. Chief Commissioner- 
•sliips were also established in Coorg, Ajmer, Andaman and Nicobar Islands. 
Oudh was amalgamated with Agra in 1877. Punjab was placod under a 
Lieutenant-Governor in 1859, and Burma in 1897. In 1905 was created 
the Lieutenant-Governorship of Eastern Bengal and Assam. In 1912 Bengal 
was made a Governorship, n new Lieutenant-Governorship was created for 
Bihar and Orissa, and Assam and Delhi were made Chief Commissioner, 
ships- 
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ing the Governor-General in Council of lln; task of exercising 1 im¬ 
mediate control over any province. The Government of India, 
henceforth, assumed the character of merely supervising and 
directing authority over the entire administration of the country. 


(ID—Government of India Act, 1858, and 
Queen Victoria's Proclamation 

The Mutiny of 1857 scaled the fate of the East India Com¬ 
pany. In February, 1858, Loul Palmer* 1 on introduced a bill for 
the abolition of double government, but shortly after its second 
reading he left office and was suc ceeded b\ Lord l)crb\. On 
March 2hth, Dcsracli introduced a bill for the transfer of govern¬ 
ment of India to the Crown. It was proposed to place the res¬ 
ponsibility for Indian government in the hands of a separate 
minister of the Crown assisted In a euuiv il of eighteen members 
of whom one-half were to Ik* nominated bv the Crown and the 
other half elected by certain commercial bodies in England. Vis¬ 
count Palmerston who was now in the opposition ridiculed 
Desraoli’s scheme. “People met one another in the street,” said 
he, ‘‘and one laughed, and other laughled and everybody laugh¬ 
ed.” "What are you laughing at,” said one. “Why at the India 
Bill, to be sure. What are you laughing at"? “Why I am laugh¬ 
ing at the India Bill loo." The measure d : ed of ridicule and 
had to he abandoned. On April 30th the House passed fourteen 
resolutions on the basis of which the bill of 1858 was subsequent¬ 
ly drawn up and passed. 

The Government of India Acl, 1858 (21 and 22 Viet. C. 108), 
transferred the responsibility for Indian government from the 
Court of Directors and the Board of Control to a Secretary„of 
State assisted by a Council.* I n th a was to be governed direct¬ 
ly by and in the name of the Crow’n. The appointments of Gov-/ 
ernor-General, Governors, and member.- of the Executive Coun¬ 
cils were to be made by the Crown; those of Lieutenant-Gover¬ 
nors by the Governor-General subject to the approval of Her 


*Tlie Company was formally dissolved by an Acl of Parliament (36 
Viet. C. 17) from Juuuury 1, 1874. 
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Majesty. With regard to rights and liabilities of the East India 
Company arising from contracts, etc., the Secretary of State in 
Council was given a quasi-corporate character to sue and be sued 
in the courts of law. 

The transfer of political power from the East India Company 
to the Crown was announced in India by the publication of Queen 
Victoria’s proclamation on November ist, 1858.* This famous 
Charter of Indian liberties was drafted after much careful con¬ 
sideration and is memorable both on account of the principles of 
government which it embodied and the pledges and assurances it 
gave to the princes and peoples of India.' 

“We hereby announce tu the Native Princes of India,” said the Queen, 
“that all treaties and engagements made witli them by or under the autho¬ 
rity of the Honourable East India Company are by us accepted, and will 
lie scrupulously maintained: and we look for the like observance oik their 
part.’* ‘Wc shall respect the rights, dignity and honour of Native 
Princes as our own.’’ "We hold ourselves, bound to the natives of one 
Indian territories by the same obligations of duty which bind ns to all 
our other subjects; and those obligations by the blessing of Almighty God, 
we shall faithfully and conscientiously fulfil.” “And it is our further will 
that, as far as may lie, our subjects of whatever race or crud he freely 
and impartially admitted to offices in our service, the duties of which they 
may be qualified by their education, ability and integrity duly to dis¬ 
charge.” “Firmly relying ourselves on the truth of Christianity, and ack¬ 
nowledging with gratitude the solace of religion, we disclaim alike the 
right and the desire to impost) our convictions of any of our subjects. We de¬ 
clare it to be our royal will and pleasure thut none be in anywise favoured, 
none molested or disquieted l>y reason of their religious faith or observance*, 
blit that all shall alike enjoy the equal and impartial protection of the 
Law.” “We know, ami respect, the feelings of attiiehment with wliieh 
the natives of India regard the lands inherited by them from their Ances¬ 
tors; and we desire to protect them in all rights connected therewith; sub¬ 
ject to the equitable demands of the state; and we will that gene.ally, in 
framing and administering the law, due regard lie paid to the ancient 
rights, usages, and customs of India.” “When by the blessing of Provi¬ 
dence, internal security shall be restoi>ed, it is our earnest desire to stimu¬ 
late the peaceful industry of India, to promote works of public utility and 


*The transfer of government so made was given a recognition by the 
assumption, in 1876. by Her Majesty of the title of “India Impcratrix ,,> or 
“Empress of India” under the authority of the lloyal Titles Act, 1876, 
(39 Viet., Ch. 10). 
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improvement, and to administer its Government, for the lienefit of all our 
subjects resident therein. In their prosperity will be our strength; in 
their contentment our security; and in their gratitude our best reward. 
And n.ay the God of all power grant to us, and to those in authority under 
us. strength to carry out these our wishes for the good of our people.” 




PART II 

SIXTY YEARS UNDER THE CROWN 
CHAPTER III 
HOME GOVERNMENT 

(D—Dual System under Pitt’s Act 

Though the institution of Board of Control set up in T784 
placed some limits on political powers of the Company, the sys¬ 
tem established was not free from serious objections. The un¬ 
checked authority as regards patronage wielded bv the Court of 
Directors was not in consonance with the English constitutional 
practice according to which for all administrative actions there is 
(ministerial responsibility to Crown and Parliament. The division 
jof authority between the Board of Control and the Court of Di¬ 
rectors, the former representing the Cabinet and Parliament, and 
(the latter representing proprietors of the India stock led to com- 
. plications and inconvenience. The system of checks and ba¬ 
lances resulting from this dual arrangement unavoidable result¬ 
ed in del.'iy in the transaction and execution of business. The 
public opinion had, in course of time, become strong and deter¬ 
mined that the Government of extensive British possessions in 
the East shall no longer remain consigned to the care of a 
small body of commercial men. Viscount Palmerston, in moving 
for leave to bring the Government of India Bill, observed on 
February 12th, 1858 :— 

“One could easily imagine that a wilderness in the nor¬ 
thern part of America, where nothing lives except fur- 
bearing animals and a few wild Indians but little removed 
from lower creation, might he consigned to the Company 
whose chief functions should be to strip the running ani* 
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mals of their fur, and to keep the bipeds sober; but that a 
great country like this should deliberately consign to the 
management of a mere commercial Companj, of a si* of ir¬ 
responsible individuals, a great territory occupied by different 
races, professing diverse religions and should place in their 
hands determination of all the questions ol penc< and war 
and of international relations wilh independent princes, 
which must necessarily arise, is, 1 believe, a «irmmstamv 
unexampled in the histoiv of mankind Hi'. I this country 
never designedly did «.nv Midi thing."* 

The demand for complete assumption of government by the 
Crown gained further strength from the f,i t that as regards ulti¬ 
mate control over ci\il and military government, the authority of 
the Company bail long liven a sham and imposture. Lord Gren- 
vill observed in t8tj that Pitt’s Act, “did actually commit the 
whole authority for the political direction of India to Commis¬ 
sioners appointee! by the Crown ."1 Sii Charles Wood in intro¬ 
ducing the Government of India Hill on June 5, 1855, observed : 
“The home business of the Government of India may be di¬ 
vided into two parts. One comprises the political relations of 
the Government of India with other states and questions of 
peace and war. These questions are decided not bv Ihe Court 
of Directors but by the Government of this country, and tbeir 
orders are sent through the Secret Committee of the India Office, 
and for these decisions not the Court of Directors, but the Gov¬ 
ernment of the country is entirely and altogether responsible.” 
“It is quite true,” he proceeded, “that the President of the 
Hoard of Control has the power of overruling, in the last resort, 
the Court of Directors. 1, therefore, fully admit that T am res¬ 
ponsible to this House for any acts in the administration of India 
just as the Secretary of State for the Colonies is responsible for 
the acts of the administration connected with his department. 
In substance there is no difference though there may be a diff¬ 
erence in form.” Kay pointed out : “In judging of responsibility, 

•Indian Constitutional Documents. Vnl. I. hv P. Mukherji, pa Res 

150-151. 

+A1I the six Commissioners were at first, required to l»e Privy Coun¬ 
cillors hut this condition was dispensed with by the Charter Act. 1793. In 
course of time the number of Commissioners was reduced and from 1841 
the Hoard consisted of the President only who was u member of the Cabi¬ 
net and the holder of the office, therefore, changed with the Government, 
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wc should remember that the whole foreign policy of the East 
India Company is regulated by the Board o f Control; that in the 
solution of most vital questions—questions of peace and war— 
affecting the finances of the country, and, therefore, the means of 
internal improvement, the Court of Directors have no more 
power than the Mayor and Aldermen of a’nv corporate town.”* 
This mockery of a system which obscured responsibility and de¬ 
luded public opinion had time and again been condemned in 
Parliament. Bright, during the discussions in 1853, described 
the dual svstem as one “of divided responsibility, of concealed 
responsibility, .'ind of no responsibility whatever.” As the 
matters had stood for the last seventy years the Home Govern¬ 
ment escaped criticism by throwing the blame on the Court of 
Directors, whilst the latter complained that the Board wasted 
and squandered on ambitious wars the revenues which the Com¬ 
pany collected. 

On July id, 1855, the Earl of Albumarlc presented to the 
House of Lords a petition from the Presidency of Madras, sign¬ 
ed by nearly 14,000 persons, and praying that the territories of 
British India might be placed, as early as practicable, under the 
management of an individual and responsible authority, subject 
directly and immediately to the Imperial Parliament.f 

I The disaster of 1857 hastened the end of the Company’s 
, government. It was felt by all the political parties to be inex- 
■ pedient to leave the government and resources of a vast empire 
, in the hands of a joint sttx:k corporation. After a prolonged 
I discussion in the House of Commons five resolutions were agreed 
| to on June 17, 1858. 

1. “That as the territories under the government of the East India 
Company are by law to remain under such government only until the Parlia¬ 
ment shall otherwise provide, it is expedient that the transfer of such 
government to the Crown should now take place, in order that the direct 
superintendence of the whole empire tnav be placed under one executive 
authority.” 

•Though legally the Board of Control was supreme, in actual practice 
the Brectors continued to exercise substantial influence over the details 
of administration. “Not only they were the main repository of knowledge 
but the right of initiative also ordinarily rested with them.’’ (Report on 
Constitutional Reforms, 1918, p. 18). 

flfansard, CXXXIX-87(5, 
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2. “That for this purpusr it is expedient t«> provide that Her Majesty,' 
by one of the responsible ministers of the Crown, shall have ami perform' 
all the powers and duties relating to the govet iiment and revenues of India,' 
which ure or may be now exercised and performed by the Kast India Com* 
pany, or by the Court i.f Directors or Court of Proprietors of the said Com¬ 
pany, either alone or with the approbation of the Commissioners for the 
Affairs of India." 

3. ‘‘That in order to assist a minister of the Crown j M the dis¬ 
charge of his duties it is expedient that a Council be appointed of not 
more than fifteen members and not less than twelve.” 

4. “That with a view to efficiency and independence of the Council 
it is expedient that it should be pailly nominated ami partly elected.” 

5. “That the ChaiiniHn he directed to move the House, that leave he. 
given to bring in a Bill pursuant to the said resolutions.” 

(2) -Government of India Act, 1858 

The Government of India Act, 1858 (21 and 22 Viet., C. 
108), transferred the territories and government of the Kast 
India Company to the Crown, and provided that “India shall be 
governed by and in the name of Her Majesty.” The powers and 
duties relating to government and revenues of India exercised by 
the Commissioners for the Affairs (Sf India, or the Court of Di¬ 
rectors or the Court of Proprietors of the East India Company 
alone or with the approbation of the Hoard of Control, w.ere to 
be exercised by one of the Secretaries of State of Her Majesty. 
The salaries of the Secretary of State for India and his Under¬ 
secretaries were to be paid out of the revenues of India. The 
Secretary of State was to be assisted by a Council, consisting of 
fifteen members, Vo be styled "the Council of India.” All the 
territorial and other revenues of India were to be received for 
and in the name of Her Majesty, and applied and disposed ofjor 
the purposes of Government o£ India alone. 'Pile appointments 
of Governor-General, Governors, and Advocate-General were to 
be made by the Crown, and the appointments of Lieutenant- 
Governors of provinces by the Governor-General of India. All 
appointments of cadetships, naval and military, and all ad¬ 
missions to service, not otherwise provided for, were to vest in 
Her Majesty. 

(«) Council of India .—ll was intended by the framers of the 
Act that the Home Government of India should combine “the 
promptness, the decision, the energy which are the results of 
the undivided authority, with the knowledge, the experience, 
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and the practice which can only be furnished by a body of men 
of distinguished talents, who have had considerable acquaint¬ 
ance with the vast and various forms of Indian life.”* Lord 
Stanley observed : “It is intended that the Council should be 
not merely nominal hut real, anti that its members should be 
assistants to the minister and not a mere screen or pretence. 
Rut if the Council were to be a reality, it must possess substan¬ 
tial independence, and not only that, but it must be known to 
have that character.” Willoughby pointed out that “upon the 
Council of India would mainly depend the good and bad gov¬ 
ernment of the country” and that “the Council, therefore, upon 
which so much depended, should consist of persons of know¬ 
ledge, experience, and independence." Disraeli said that both 
nominated and elected members of the Council should be, as far 
as possible, representative men, but this representation be extend¬ 
ed only to government departments, and commercial interests. 
Parliament was averse to extend representation to the people of 
India. That was not a proper time for concessions. “It is im¬ 
possible,” said Gladstone, “that this House can be perpetually 
legislating about India. It i annul be perpetually considering 
from year to year in what manner it can frame and asseit on be¬ 
half of the natives that arrangement of government .md adminis¬ 
tration which shall be well adopted to bring them forward in 
proportion to their powers in the work of governing themselves 

. But I confess I cannot conceive circumstances more 

unfortunate for the consideration of such a question than the 
present circumstances of India, when a considerable portion of 
the natives are still in arms against you, and the concessions 
you make, if too narrow, will fail to satisfy them; while, on 
the other hand, if they are large and liberal, they nun be ascrib¬ 
ed not to your deliberate conviction of what is right, but to the 
apprehensions which they think they have excited,”f It was de¬ 
cided, therefore, that the Council of India should consist of “old 
Indians,” and, to preserve the ministerial responsibility, that it 
should be a council of advice and not a council of control. If 
you make it a council of control, said Rochcck, the effect, would 
be “to shroud the minister when in the wrong, and to hamper 

♦Speech of the Chancellor of Exchequer at the 1st raiding of the 
Dill, oil March 26 , 1858 . 

tl III mail'd, Vi.l. UL, 2046. 



HOME GOVERNMENT (1858— 1918) 40 

him when in the right, for if wrong his responsibility would be 
taken away, and when right he would be afraid to art in eases 
where it might be said that lie was acting contrary to the opi¬ 
nions of ten or twelve persons associated with him.”* 

The Council of India was to consist ot fit teen members, 
eight appointed In the Crown and seven elected *>v the Court 
of Directors. Major part of the members so nomb\*ilcd or elected 
were to be persons who had served or resided in India for at 
least ten years and who had not left India more than ten wars 
preceding the date <ff appointment. In a 1 use of vacancy in 
the Council none but a person so quuhficd was to be appointed 
unless at least nine of the lontinuing members were persons so 
qualified. A member of the Council was to hold office during 
good behaviour, and to draw a \early safari of twelve hundred - 
pounds out of the revenues of India. He was further declared 
to be incapable of sitting and voting in Parliament. The Secre¬ 
tary of State was to be the President of the Council a_nd was 
empowered to appoint one of the members of the Council as 
Vice-President, 

The Secretary of State was to arrange for meetings of the 
Council provided that at least qoe_ meeting was held io every 
week. The quorum consisted of five members. All powers re¬ 
quired to be exercised bv the Secretary of State in Council were 
to be exercised at meetings of the Council. In a case of. diff¬ 
erence of opinion on any question other than one with regard to 
which majority of votes was declared by the Act to be neces¬ 
sary, the determination of the Secretary of Sta.tc was final. 
Every order or communication proposed to be sent to India or 
to be made in the United Kingdom was to be placed in the 
Council room for perusal of the members during seven days be¬ 
fore sending or making thereof and a member was entitled to 
record in a minute book, kept for the purpose, bis opinon with 
respect to every such order and communication. If a majority of 
the Council recorded their opinion against an act proposed to 
be done and the Secretary of State still chose not to defer to the 
opinion of the majority lie was to note bis reasons for acting in 
opposition. Sec. 2(1 of the Act made provision for cases of 
urgency. Where it appeared to the Secretary of State that the < 

•Hansard, Vol. CL, 1622. 
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despatch of a communication, not being an order for which ap¬ 
proval of majority at Council meeting was declared to he necessan, 
was urgently required, he was empowered to send such commu¬ 
nication without first submitting it to a meeting of the Council 
lor placing it on the Council table. When the Secretary of State 
adopted this procedure he was to record his reasons of urgency 
and give a notice thereof to every member of the Council. Sec¬ 
tions 27 and 28 made provision for secret despatches to and from 
India. Sec. 27 laid down : - 

“Provided nlso, that any order, not being mi order for which a nmjiui- 
ty of votes at a meeting is hereby made neeessary. which might, if tills 
Act had not been passed, have been .‘■ent by the Cnmiiiissinners for the 
Affairs <>f India, through the Secret Committee of the Court of Direct' is to 
(.ioMsrnmciits or Presidencies in India, or to the officers or sirvnnts of the 
said Company, may after the commencement of this Act. be sent to such 
Government or Presidencies, or to any officer or servant in India, by the 
Secretary of State without having been submitted to a meeting, or deposited 
for the perusal of the members of the Council, and without the reasons 
being recorded, or notice thereof given as aforesaid.’' 

Section 28 similarly provided :— 

“Any despatches to Great Britain which might, if this Act had not 
been passed, huve been addressed to the Secret Committee of the Court of 
Directors, may he marked secret by the authorities sending the same; and 
such despatches shall not lie communicated to the* members of the Council, 
unless the Secretary of State shall so think and diiect." 

There were a few exceptions made to tin* genetal power ol 
the Secretary of State to override his Council. No grant or ap¬ 
propriation of any part of the revenues of India or of any other 
property coming into the possession of the Secretary of State 
in Council by virtue of the Act was to he made without con¬ 
currence of a majority of voles at a meeting of the founeil. The 
regulations for division and distribution of patronage and power 
of nomination among the several authorities in India were to he 
made with similar concurrence. By Sec. 40 of the Act this res¬ 
triction also applied to the powers of the Secretary of State in 
Council to sell, mortgage, or purchase property, or to enter into 
contract for the purposes of the Government of Tndia. 

The control of the Council over expenditure of revenue was 
not so strong as it would seem. “This check,” Col. Chesnev ob¬ 
served, “is rendered nugatory by the power given to the Sec¬ 
retary of State to deal with business alone in the secret depart¬ 
ment. In the days of the Kast India Company the Deputy 
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Chairman or the* Chairman of the* Court of Directors were axso- 
ciutecl with the President of the Board of Control on this 
Committee hut now the secret department of the India Office is 
removed entirely from the views of the whole Council. And thus 
while sanction of the majority of that body is required to the 
granting 1 of a gratuity or a pension of a few shillings a year re¬ 
commended by the Government of India on behalf of some, 
humble applicant, u Secretary ol State may order and h.is or¬ 
dered military operations to be undertaken by the Govfrnment 
of India involving expenditure of millions ot money, not only 
without the sanction, but without e\en the cognizance of the 
Council.” Similarly Sir John Straehe/ observed: '‘The powers 
thus given to the Council in controlling expenditure are, however, 
far from being as great as at first sight seem to be, for they 
can only be exercised with regard to the ordinary business of the 
administration. Orders involving large expenditure may be given 
by the Secretary of State without cithe: the consent or the know¬ 
ledge of the Council.”* For a number of years, after the pass¬ 
ing of the (lovernment of India Act, 1858, doubts existed as to 
the extent of financial veto of the Council over the Seiretary of 
State. In iStxj, when the Duke of Argyll was the Secretary of 
State for India, the Marquis of Salisbury suggested that as there 
was hardly any question in which expenditure was not directly 
or indirectly involved the India Council had a power of absolute 
and conclusive veto by a mere majority over every decision of 
the Secretary of State. The Duke of Argyll, who maintained 
the opposite extreme view, said that the restriction as to expen¬ 
diture was limited only to grant of money to individuals or for 
purposes of political jobbery. “It is the opinion of all,” he 
said, “whom I have consulted including the law officers of the 
Crown that under the present statute it is unquestionably in the 
power of the Secretary of State for India to order in India any 
service which may appear to be required. Payment for this 
service is made in India, and disallowance of that payment is not 
competent to the Council, without the sanction of Secretary of 
State. It follows from this argument—which 1 believe to he 
well-founded both upon the historical facts of the case and the. 
words of the Act—that Secretary of State is supreme in all 


#Indin. Its Admim&trnlum and Progress, 3rd edition, p. 68. 
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matters whatever, except simply such matters as were incliulru 
under the principle of the financial veto of Mr. Pitt, i.c., direct 
grants or appropriations of money to persons cither here or in 
India which might ho made for the purposes of political jobbery. 
That I believe to he the state of the law; and if it be so, I need 
hardly say that it makes the Secretary of State practically 
supreme in all matters whether they do or do not cost money." 
With a view to settle these doubts, the Marquis of Salisbury 
moved on May 13, iHby, that the following clause be inserted in 
the (imernment of India Act Amendment Hill :_ 

' Wltnoiis doubts have arisen as to the powers <.f the Secretavy of Stale 
over the expenditure of the revenues of India, and whereas it is expedient 
that v\li doubts lie removed, lie it enacted .is follows: Section 41 of the 
said recited -Act for the better government of India is hereby lopenlcd 
The expenditure of (lie revenues cf India both in'India and elsewhere, shall 
be .uibjeet In the control of the Secret my of State in Council, but no granis 
of Midi revenues \* any part thereof, no increase in the pay or pension of 
any person in the service of Her Majesty, and 110 contract or engagement 
charging or involving the appropriation of such veviuues for a period nmie 
than si year from the date of such contract 01 engagement, or involving any 
payment to any Mher department of Her Majesty’s (biveinmont shall he 
made without the concurrence of the majority of votes at n meelim; of 
Hip Council." 

The Duke of Argyll, however, resiled from his position ,md 
the amendment was, consequently, withdrawn. 

Tin* Act did not give to the Council initiative authority. “ The 
position of the Council,” observed Sir John Strut hey, "differs 
essentially from that formerly held by the Court or Directors of 
the Hast India Company for, unlike that body, which possessed 
and exercised large independent powers, it lias no initiative au¬ 
thority. Questions of the greatest importance, notorious to all 
the world may he pending, hut the Council can give no opinion 
on them until they arc laid before it by the Secretary of State.”* 
Though, in theory, a mere advisory hotly, in practice, "most of 
the ordinary business passes through the Council, and consisting 
as it does of men possessing special experience of Indian affairs, 
its advice is naturally in the great majority of cases, followed hv 


'India. Its Administration 11 ml Progress. 3 r( ] edition, p. 67. 
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tin* Secretary of State.”* It was the intention of the framers 
of Ihe Act that except in matters of peace anti war, foreign 
policy or otherwise requiring secrecy the Council of India should 
possess an effective moral influence. Lord Stanley said :— 

‘ Tlie question lists Iteon pul. Iiovr fur and in what sense is il intended 

that this Con noil should art as a check on the Minister?. The 

object is, that the Council should have a moral influence and control; that 
the Minister’s decision should he si" it is practically now final on all 
matters, hut that sill the nicmlieis ot the Council should lie empowered t 1 
publicly and formally protest, and if they di»api>ro\e of the course taken 
hy the .Minister they may compel him to record his reasons in writing. But 
1 am convinced that there is much more dnng<r of a Minister leaving too 
mill'll 011 his Couneil than of his neglecting tluir advice. All the linhits, 
tendencies and ideas of Knglish public life are muIi as utterly to restrain 
public men from desiring to assume to themselves authority and responsi¬ 
bility beyond that which is imposed on them hy the law. A far mute pro¬ 
bable danger is that if their desiring to shift responsibility and to throw 
it on others. And tins is the more likely to happen, where hy the nature 
of the case, the advisers of the Minister are possessed of ihpartinental 
knowledge, in which he will almost certainly lie deficient ... 

In one word, tin nigh we Hunk there may be occasions when il may he 
necessary for a Minister to act on his own authority, and though, therefore, 
we have thought it right to provide for such occasions, yet. in my judg 
nient, they ought to he lare and exceptional, rndmihtedly if 11 Minister 
were habitually, and in cases not urgently requiring secrecy, to art upon 
his own authority, and without consulting the Council—that is to say. if 
lie were to extend his uulhorily beyond what is at present as exercised 
through (lie Secret Committee- that would he not only a gross abuse of 
his power, hut a violation of the spirit and meaning of the Act.’’ 

(h) Xature of Parliamentary control .—By transferring the', 
responsibility for Indian Government to the Crown it was not I 
the intention of the legislature that the Secretary of State should 
constantly interfere in the ordinary task of administration or to 
take the initiative into his own hands. India was to he govern- ! 
ed in India. During the debate, on June 24, 1858, Bright said ’ 
in the House of Commons: “If we are to have the details j 
settled here I am perfectly certain we can have no good govern- } 
mcnl in India.”t 


*Ibid. p. 60. 

■(■Following the intentions of Hip British legislature the Flonie Oovern- 
nient has always lipen reluctant to interfere with the details of Indian ad¬ 
ministration. Sir John Rtrnrhey observed: “It lias often been said that 
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The Parliamentary control over Indian affairs, expressly re¬ 
served by statute, was of a very limited character. By Se ction 
53 of the Act, the Secretary of State in Council was required 
annually to lay before both Houses of Parliament an account of 
the preceding financial year together with a statement in such 
form as best exhibited the moral and material progress and con¬ 
dition of India. Section 54 laid down : “When any order is sent 
to India directing the actual commencement of hostilities by Her 
Majesty’s forces in India, the fact of such order having been 
sent shall he communicated to both Houses of Parliament with¬ 
in three months after the sending of such order if Parliament 
be sitting unless such order shall have been in the meantime re¬ 
voked or suspended, and if Parliament be not sitting at the end 
of such three months, then within one month after the next meet¬ 
ing of Parliament." Section 55 provided that except for pre¬ 
venting or repelling actual invasion of the British Indian posses¬ 
sions, or under other sudden or urgent necessity, the rewnues 
of India shall not, without the consent of both Houses of Parlia¬ 
ment, be applicable to defray the expenses of any military opera¬ 
tion carried on beyond the external frontiers of such posses¬ 
sions. The object of this clause was not to prevent the Crown 
from employing the Indian forces upon any foreign expedition, 
for it would still he the undoubted prerogative of the Crown to 


one result of tlie transfer of the government ot India to the Clown Iris 
been to mrrrase viry gie.it l> the interference of Hume (Sovermin lit, .mil 
to wen ken the imthmity nf tl.«* (ioveinnicnt in India itself.. 

'hut it is mi error to .suppose th.it the Secretary of Slnte is ciiiistnntly in¬ 
terfering in the ordinary work of Imlinn mini mist ration. The description 
of Home (tovernnieiit given liy Mr. J. S Mill in the time of the KaM India. 
Company is ns tipplienhle now .is when he wrote: “It is not so much nil 
executive ns n delihei.ilive Imily. The Executive <hive.-iiment of India is 
nnd must, lie, 1001011 in India it-elf. The principal function of the II- in' 
Government is not to direct th- details of administration, hut to scrutinise 
and revise the past acts «f the Indian Government: to lay down principles 
nnd issue general instructions for their future guidance, and to give or re- 
fuse sanction to great political nieasmes which nre referred home for ap¬ 
proval. The action of the Secretary of State is mainly confined to answer 
ing references made to him by the Government of India, ami apart from 
great political and financial questions, the munlier and nature of those re 
ferences mainly depend on the character of the Governor-General f n ,. the 
time being.’' 
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employ those forces in any quarter of llie ,*lobe for whieli liy llu 
terms of their enlistment they might he eligible, hut to secure a 
protection of the revenues of India. As the Karl of Derby 
pointed out:— 

“If tin: troi |is w itc i tii|>]<i\ril mil nf Indi.i, it w•<nltl In* fur tlio Pat 
l'iiiiiciit tii (leciik 1 wtirtlivr they wen* ••iiiploy c*il upmi Indio u i.r I n i peri a i 
nlijeets. The clnuso did nut prevent tin* Clown fiuin making use* *>f the 
Indiiiii troops, suliji’i-t only to this Mint iis ;i gc'iin u] rule the expense-, of 
these troops must lie pnnl liy l\u li.imeiit: mid the mine c iistitutiniuil 
check, therefore, was impnsed mi the Cn-.Mi with regard to hoops 
serving in Iiuliu which was miposed with rc-poct *o tumps serving in 
ivery other part of the gloliv. If the clause were not agreed t i it would 
lie perfectly competent foi any iinciinst' , .itioii.il sovereign to employ tha 
whole of the revenues and the troops of India l..r any purpi ses which the 
Crown might direct, without the necessity of going to Parliament for 
advance of n single shilling "* 

The provisions of the (lovernment of India Act, 1858, con¬ 
tinued to remain for the next sixty vea: s the fundamental law de¬ 
termining the position of Home (lovernment of India, the rela¬ 
tions of the Secretary of Stale with the Council of fndia, and the 
nature of supervision normally exercised by Parliament in the 
affairs of India. Subsequent statutes afierting Council of India 
passed before 11,11, made no radical change in the constitution. 

(3) Government of India Act, 1869 

l lie (imernment of India Acl, iSfuj (32 and 33 Viet. C. 117), 
made some important amendments in the constitution, of _ilie 
Council. -Ml.vacancies were required to be filled by appointments 
made by the Secretary of State, and a member so appointed after 
the passing of the Act was to hold office for ten years and ordi¬ 
narily was not to he re-eligible for appointment. Kor special 
reasons of public advantage the Secretary of State might re¬ 
appoint a member, whose term of office had expired, for a fur¬ 
ther period of five years, provided lu* recorded his reasons in a 
minute and the same was laid before both Houses of Parliament. 
A member of the Council might resign office bv writing under his 
hand, which was to be recorded in the minutes of tilt* Council. 


•Hansard (!. L. I, 1697 . 
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(4)—Council of India Act, 1876 

< Tin? Council of India Act, 187ft (39 and 40 Viet. t\ 7). 

'the Secretary of State to appoint, for special reasons, a per¬ 
son, having professional or other peculiar qualifications to he a 
member of the Council; and a member so appointed was to hold 
office in the same manner, and was to be entitled to the sam< 
salary, and other rights and privileges, and was to lie subject to 
same disabilities, as if he had been elected or appointed before 
the Act of 1869. This, however, was not to affect the provisions 
of Sections 7 and 10 of the Act of 1K5H with reference to mem- 
la rs of the Council and the qualifications of major part of mem¬ 
bers. 'I he special reasons for e\cry such appointment under 
the Act were to be stated in a minute of the Secretary ol State 
for India, and laid before both Houses of Parliament. 

(5)—Council of India Reduction Act, 1889 

An Act passed in 1889 (52 and 53 Viet. C. fioi. authorised 
the Secretary of State to abstain from filling vacancies in the 
Council of India until the number was reduced to ten. 

(6)—Council of India Act, 1907 

No further amendment in the constitution was made till 
1007 when an Act of that \ear (7 Kdw. VI f. (\ 35j provided 
that the Council of India shall consist of such number of mem¬ 
bers, not less than ten and not more than fourteen, as the Secre- 
1 tary of Stale might from time to time determine. Major part of 
.the members were to be pc sons who had served or re- 
1 sided in Hritisli India tor ten \cars and had not left Hritisli India 
|more than five years before their appointment. The..salary of 
jmember* was redu ced to one thousand pounds, and their tenure 
lor office to seven \ears. The Council of India Act, 1876 (39 and 
40 Viet. C. 7), and the Council of India Reduction Act, 1XX9 
(32 and 53 Viet. C. <x>) were both repealed. 

ln_iyo9, lor the first time, t.wu Indiaus were appointed, on 
the Council of India, sind the practice w'as continued in subse¬ 
quent years. 
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(7)—India Council Bill, 1914 

The Bill was introduced in the House of Loids In Lord 11 
Crew on May 25th, 1914. As the law stood at the time the Coun¬ 
cil consisted of not less than ten and not inoie than fourteen per¬ 
sons; the salary of members was j£i ,000 per .innum, h\ conven¬ 
tion two appointments were resetved for Indians; die powers of 
the Secretary of State in Council were exercised at meeting's ot 
the Council; the Count il hum weekly, and five members consti¬ 
tuted the quorum. The Bill proposed ,o fix the number off 
Councillors at not less than seven and not more than ten; ta. 
raise the salary of members from /1,00c to £1,200; to give sta¬ 
tutory sanction to the practice of appointing two Indians on the* 
Council; to allow Indian members to be chosen from the names 
submitted by the Legislative Council of India; to grant to Indian 
members additional allowance ol £f»'<> .1 \car; to enable un¬ 
important and routine work to In- disposed of departmcntally by 
the Secretary of State in communication with and with the assis¬ 
tance of individual members instead ul bringing it before the 
standing Committees and the Council; to dispense with the re¬ 
quirement of weekly Council meetings; to reduce the quorum, 
and to enlarge the category of cases which might be dealt with 
by the Secretary of State in his ‘secret* department without in¬ 
forming and consulting the Council. 

The B ill ple ased nobody and was rejected by the Lords at 
the second reading. In England it was feared that the proposed 
changes would make the Secretary of Stale an autocrat and the 
Council an executive body. In India it was believed that unless 
the Council was made to include a substantial number of repre¬ 
sentative Indians and independent persons it could not be ex¬ 
pected to he in harmony and sympathy with the aspirations of 
nationalist India. 

(8)—Relations of the Secretary of State with the 
Government of India 

.’Phe Government of India Act, 1858, placed the Governor- 
General in Council and all officers in India in complete subordi¬ 
nation to the Secretary of State by requiring the former to obey 
qll orders and directions received from the latter. In the absence 
of popular legislative control over the authorities in India this 
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was the only logical position. On two memorable occasions, 
firstly, when Lord Mayo’s Government protested at being rt 
(juircd to pass the bills which subsequently became the Contrail 
Act and the Evidence Act in the shape in which the Secretary 
of Stale approved them, and second ly, when Lore! Northbrook's 
Government attempted to assert their independence in fiscal 
matters th.c Home Government asserted their rights of control 
in most effective manner. On the first occasion the Duke of 
Argyll, then the Secretary of State, observed:— 

“The Government established in India is (from the nature of 
the case) subordinate to the Imperial Government at Home. 
And no Government can be subordinate, unless it is within the 
power of the superior Government to order what is to be done or 
left undone, and to enforce on its officers, through the ordinary 
and constitutional means, obedience to its directions as to the use 
which they arc to make of official position and power in further¬ 
ance of the policy which has been finally decided upon by the 
advisers of the Crown. 

“Neither can I admit that it makes any real difference in 
the case if the directions issued by the Imperial Government ic- 
late to what may be termed legislative as distinguished from exe¬ 
cutive affairs. It may be quite as essential, in order to carry 
into effect the views of the Imperial Government, as to the well- 
being of Her Majesty’s Indian dominions, that a certain measure 
should be passed into a law, as that a certain act described 
in common language as executive, should be performed. 

“The Imperial Government cannot indeed insist on all the 
members of the Governor-General's Council, when assembled fur 
legislative purposes, voting for any measure which inav be pro¬ 
posed, because on such occasions some members are present who 
are not members of the Government and not official servants of 
the Crown. But the Act which added these members to the 
Council for a particular purpose made no change in the relations 
which subsist between the Imperial Government and its own exe¬ 
cutive officers. That Government must hold in its hands the 
ultimate power of requiring the Governor-General to introduce a 
measure, and of requiring also all the members of his Govern¬ 
ment to vote for it.’’* 

•See Report on Constitutional Reforms, 1918, pages 22-23. 
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On the 2nd occasion Disraeli’s Government laid down 

“Full legal powers having been entrusted to Her Majesty’s 
Government. Parliament would expect that care should be taken 
that no policy should be pursued which Her Majesty’s Govern¬ 
ment were unable to defend. If the control they possess were 
to be in any respect less than complete, the power of Parliament 
over Indian questions would be necessarily annulled. If the Gov¬ 
ernment were at liberty to assume the attitude of bystanders, and 
to refer the House of Commons for explanations to the Gover¬ 
nor-General in Council upon any policy that was assaile.il, there 
would practically be no one whom the House could call to ac¬ 
count, or through whom the olTocl could be given to its decisions. 
In scrutinising the control exercised over the Government of In¬ 
dia by Her Majesty's Government, and ihe grounds for main¬ 
taining that control, it must he borne in mind that the superin¬ 
tending authority of Parliament is the reason and the measure of 
the authority cxereised by the responsible Ministers of the Crown; 
and that if the one power is limited the other must be limited at 
the same time.” 

The growth of representative institutions during the period 
from 1861 to 1918 entirely changed the situation and a sytsem, 
which was logical before the Indian Councils Act, T909. becamej 
increasingly out of harmony in the changed conditions. Expansion! 
of political education and growing influence of legislative bodies! 
f'ompellod the executive authorities in India to be more respon¬ 
sive to public opinion which was not possible under the arrange¬ 
ment by which the Home Government claimed not 
only unfettered power of veto but the right to initiate policies 
and measures. On account of growing complexity of the Indian ! 
political problems there arose a demand in the official circles in, 
India that more confidence should be placed in the judgment 
of men on the spot. At the same time it was recognised bv the 
Indian politicians that so long as the executive authorities in 
India were not made responsible to the legislative Councils the 
interference by the Secretary of Stale might he a salutary chock 
on official conservatism. 



CHAPTKR IV 
GROWTH OK COUNCILS 
(1)—Councils and Legislation before 1861 

The Company claimed to derive its legislative powers from 
three sources : ftrsjlv, by royal charters, secondly, by grant of.the 
l)iwnni and as.Miceossor to-earlier Indian Governments, and 
thirdly, l>v statutes of the Parliament. 

The very first Charter granted in ifioo conferred on the 
Company power “to make, ordain, and constitute such and so 
many reasonable laws, constitutions, orders, and ordinances, as 
to them or greater part of them being then and there present, 
shall seem necessary and convenient for the good of tlu* said 
Company and of all factors, masters, mariners, and other officers, 
employed in any of their voyages, and for the bettrr advance¬ 
ment and continuance of their trade and traffic.” Similar pro¬ 
visions were made in the charters of ihoy, ififii, and ififk). By 
the Charter of 1726 the Governors and Councils of the three 
Presidencies were empowered “to make, constitute and ordain 
by-laws, rules, and ordinances for the good government and re¬ 
gulation of the several corporations hereby created, and of the 
inhabitants of the several towns, places, and factories aforesaid 
respectively, and to impose reasonable pains and penalties upon 
all persons offending against the same or any of them.” These 
regulations were to he made in the spirit of Knglish laws, and 
were not binding unless assented to by the Court of Directors. 

Grant of the Diwani of the provinces of Bengal, Behnr and 
Orissa in 1765 was interpreted bv the Company to include the 
power to make laws for the Indian inhabitants of these terri¬ 
tories. This was recognised and confirmed by Parliament in 
the amending Act of 1781 which declared that in,spite of the pro- 
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visions of the Regulating Act, 1773. the laws made by the Gov¬ 
ernor-General and Council for the Company’s courts in the Pre¬ 
sidency of Bengal did not require registration in the Supreme 
Court at Fort William. As regards the Presidencies of Madras 
and Bombay the Company claimed the power to legislate for In¬ 
dian inhabitants as successor to the earlier Indian governments 
whom it had replaced in those territories. This was recognised 
in the case of Government of Fort St. George at Madras in t8co 
(39 and 40 Geo. Ill, C. 79) and in the case of the Governor in 
Council at Bombay in 1807 (47 Geo. Ill, Sec. 2. C. 68). 

The Regulating Act, 1773, which appointed a Governor- 
General and four Councillors for the government of the Com¬ 
pany’s settlement at Fort William ul« » authorised the Gover¬ 
nor-General witli assent of majority ot his Council to make and 
issue rules and ordinances for the Presidency, provided that such 
rules were just and reasonable, not repuynnnt to the laws of the 
realm, ami July registered in the Supreme Court with its assent 
and approbation. Similar legislative powers of Governments of 
Madras and Bombay were reaffirmed in 1807. Pitt’s Act, 1784, 
reduced the number of Councillors to three, or whom the Com- 
mnnder-in-Chicf 0/ the Company’s forces in India was to be one 
with precedence next to the Governor-General. The control of 
the Governor-General and Council over the minor Presidencies 
was declared to extend over all such points as related to any 
transactions with the country powers or to peace ami war, or to 
the application of revenues or forces of such Presidencies in the 
time of war. The Government of each of the Presidencies of 
Bombay and Madras was to consist of a Governor and three 
Councillors, one of whom was to be the Commnnder-in-Chief of 
the Presidency. An amending Act of 1786 empowered the Gover¬ 
nor-General in special cases to override the majority of his Coun¬ 
cil and act on his own responsibility. By the Charter Act, 1793, 
the Commamler-in-Chief was not to be a member of the Coun¬ 
cil at Fort William unless specially appointed by the Court of 
Directors. The Governor-General and Council were invested 
with full powers and authority to superintend, control, and di¬ 
rect Governments of the minor Presidencies, and all other Gov¬ 
ernments erected by the Company and such Governments were re¬ 
quired to obey all directions of the Governor-General and Coun¬ 
cil, in all cases relating to any transactions with the country 
powers or states, levying war and making peace, collection tint) 
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application of revenues, employment of forces, and the civil and 
military government of their territories except when they had re¬ 
ceived positive orders and instructions to the contrary from the 
Court of Directors or from the Secret Committee by authority 
of the Board of Control. The Governors, like the Governor- 
General, were given powers to override, the Councils and act on 
their own responsibility where necessary. 

From 1793 to 1833 the Council of the Governor-General 
consisted of three ordinary members, and the Commandcr-in- 
Chicf of the Presidency who was always admitted as an extra¬ 
ordinary member. In 1833 a fourth ordinary or • Law member 
was added; comprehensive powers were given to the Governor- 
General in Council to legislate for the whole of the Company's 
territories, and legislative authority of the Presidency Govern¬ 
ments was withdrawn with a reserve for cases of emergency. 
The tenor of evidence given before the Committee in 1852-33 
showed that this Council found it increasingly difficult to perform 
legislative function in addition to executive work. McLeod in his 
evidence observed:— 

“The Governor-General with the four members of the Council, how¬ 
ever highly qualified those individuals may be, is not altogether a com¬ 
petent legislature for the great empire which we have in India. It seems 
to me very desirable that in the legislative guvernnient of India there 
should be one or more persons liHving local knowledge and experience of 
the minor presidencies, that is entirely wanting in the Legislative Council 
as at present constituted. It appears to me that this is one considerable 
and manifest defect. The Governor-General and Council have not suffi¬ 
cient leisure and previous knowledge to conduct, in addition to their exe¬ 
cutive and administrative functions, the whole duty of legislation for the 
Indian empire.’** 

In consequence of the report of the Commitec the Council 
of the Governor-General was enlarged for legislative purposes 
in 1853, and the “fourth” member was placed on the same foot¬ 
ing as other members of the Executive Council. 

The Act of 1853 which added two judges and four official re¬ 
presentatives of the Provincial Governments to the Council of the 
Governor-General was intended simply to give to that Council 
the assistance of local knowledge and legal experience in the 
framing of laws. The new Council, however, assumed the func¬ 
tions of a “petty Parliament” to redress grievances and criticise 


•Hansard. CLXITI, 638 , 
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the conduct of the executive authorities. The first V'ice-I’resi- 
clent, Sir Lawrence Peel, in a short memorandum, expressed his 
decided opinion against it. “It has no jurisdiction,” he said, 
‘‘in the nature of the grand inquest of the nation. Its functions 
are purely legislative and are limited even in that respet. It is 
not an Anglo-Indian House of Commons for the redress of griev¬ 
ances, to refuse supplies, and so forth.”* In moving, therefore, 
for leave to introduce the Indian Councils Bill, 1861, Sir Charles 
Wood subsequently observed: T ha\e no intention of doing 
anything to make this Council a debating society.” Karl De 
Grey and Ripon, similarly, assured the House of Lords that the 
Government had decided to make special piovisions in the Bill 
‘‘to prevent the Council assuming again the functions of a little 
Parliament.” The Councils established under the Act of 1861 
were mere legislative committees of the Government, and there 
was no intention of making them germs of Parliamentary bodies. 

(2)—Indian Councils Act, 1861 

Various causes were responsible for the passing of the In¬ 
dian Councils Act, 1861. Firstly, a single Council was found in¬ 
adequate and not sufficiently competent to provide legislation foi 
the varied needs of all parts of the country. Secondly, the Pro¬ 
vincial Governments were not content with the meagre share 
they were assigned in the legislation concerning their own terri¬ 
tories. Thirdly, doubts had been expressed regarding the 
alleged powers of the Governor-General to make laws for the 
Non-Regulation Provinces by executive orders, corresponding to 
the Orders in Council made bv the Crown. Fourthly, the Council 
assumed powers of interpellation, criticism, etc., which were con¬ 
trary to the intention of framers of the Charter Act, 1853. 
Fifthly, the unfortunate events of 1857 had proved the impossi¬ 
bility of governing India without the association and assistance 
of popular representatives who alone could furnish the Govern¬ 
ment with correct knowledge of wishes, sentiments, and preju¬ 
dices of the Indian population. Mr. (afterwards Sir) Sved Ah¬ 
mad Khan wrote in 1858 :— 

“Most men. I believe, agree in thinking that it is highly conducive to 
the welfare and prosperity of Government- indeed it is essential to its 


"Hansard, CLX 1 II, 639 . 
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btahility-- that the people should have a voiec 111 its Councils. It is from 
(ho voice of the people only that Government can learn whether its pro¬ 
jects are likely to ho well received. The voice of the people alone can 
check error in the hud. anil vain us <uf dangers before they hurst upon 
and destroy ns . A needle m.iy dam the pushing rivulet: an ele¬ 

phant must turn aside from the swollen torrent. This voiee. however, 
can never he heard, anil this security never acquired, unless the people are 
allowed a share in the consultations of Government. The men who have 
ruled India .should never have forgotten that they were here in tlie posi¬ 
tion of foreigners that they differed from its natives m religion, in cus¬ 
toms, in ha hits of life and thought. The security of a Government, it will 
ho remembered, is founded on its knowledge of the character of the govern¬ 
ed. as well as on its careful observance of their rights and privileges... . 

. The evils. which resulted to India from the non-admission of natives 

into tho Legislativ> Council of India were various. Government could 
never know the inadvisaliility of any of the laws and regulations which it 
passed. It could never hear, as it ought to have heard, the voice of the 
people on such a subject. The people had no means of protesting against 
what they might feel to he a foolish measure, or giving public expression 
to their own wishes. Rut greatest mischief lay ill this, that the people 
misunderstood the views and the intentions of Government.'’* 

The atmosphere after the mutiny was, however, surcharged 
with suspicion, and it was considered inadvisable tit that junc¬ 
ture to liberalise the Council and make a statutoiy provision for 
the admission of Indians. The proposal to set up in India a 
representative legislative body met with the disapprobation of 
both Lord Canning and the Home Government. It was decided 
to frame the constitution of the Council in accordance with the 
"extreme notions with regard to legislation which prevailed in 
India.” Sir Charles Wood said : "the notion of legislation, which 
is entertained by a native, is that of a Chief or Sovereign, who 
makes what laws he pleases; he has little or no idea of any dis¬ 
tinction between the executive and legislative functions of Gov¬ 
ernment,” and this was accepted as tin* principle on which the 
fabric of the new constitution was to rest. The idea of having 
some representatives of the people of India on the Council was 
rejected as “simply and utterly impossible, for you cannot 
possibly,” said Sir Charles Wood in introducing the Bill on 
June 6, iSfii, “assemble at any one place in India persons who 
shall lie the real representatives of the various classes of the 
native population of that empire.” Accordingly no statutory 

•The life and work of Sir Sycd Ahmad Khan by Major Graham pp 

86 - 27 . 
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provision was made for the nomination of Indians as additional 
members of the Council, though a discretion was left wnh the 
(iovernor-ticneral to admit, particularly, Indian chiefs, for legis¬ 
lative purposes, for, as Charles Wood described during the 
debate, “then they will no longer feel, as they have hitherto 
done, that they are excluded from management of affairs in their 
own country.’’* To those in Parliament who piessul for a statu¬ 
tory recognition of the right of Indians to be admitted into the 
Council, Sir Charles Wood, the Secretary of State for India, 
replied:— 

‘Tt has been said iu tlm corn so of discussion thin their great object 
should be to nljlitmitc the distinctions between the ennqiietois and tliu 
conquered in India. Now. that was precisely lue p'lu-y which lie wished 
to carry into effect. Those hills distinctly |)i<Aided that the natives should 
be employed in the Legislative t'mmcils 'is well as in the highest judicial 

courts, and m the most important executive otfu'cs. 

lie might observe, however, he had not thought it at .ill desirable to name 
the natives expressly m the measure, lie field the perfect i“quality be¬ 
fore law of all Her Majesty’s subjects, without ilHtinvliim of nice, birth 
or religion, ami he would not do anything whnii could lead to the sup¬ 
position that lie doubled for a moment the existence of that principle.’' 

The Indian Councils Act, i8tn (24 and 25 Viet., C. 67), 
consolidated and in certain respects amended the provisions of 
former Acts of Parliament respecting the constitution and func¬ 
tions of the Council of the Governor-General. It marked the 
first important step in the direction of decentralisation and by 
association of Indians with the business of legislation it sowed' 
the seed of representative institutions. It laid down a framework 
of constitution in India which remained practically undisturbed 
for the next sixty years. 

The mynber of ordinary members of the Council was raised 
to five, three of whom were required to be persons who, at the 
time of their appointment, were in the service of the Crown in 
India for at least ten years, and of the remaining two one was 
to be a barrister or a manlier of the Faculty of Advocates in 
Scotland of not less than five years’ standing. Power was given 
to the Governor-General to frame rules and orders for the 
transaction of business in the Council. Rules made under this 
authority introduced the portfolio system. 


^Speech of 8ir dairies Wood in the House of Commons, Juue 6, 186 L 
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"For the liutter exercise of the power of making laws and 
regulations’' the (ioyernor-tleneral in Council was requiretl to 
nomin ate Ad ditional Members, not less than.six and not more 
than twelve in number, who were to hold office for a term of two 
years, and were to be summoned to all meetings of the Council 
held for legislative purposes. Of these Additional Members not 
less than one-half-were to be non-official, that is to say, persons 
who at the date of such nomination were not in the civil or mili¬ 
tary service of the Crown in India. The Legislative Council 
was expressly forbidden to transact any business at its meetings 
other than the consideration or enactment of measures introduced 
or to entertain any motion unless the same was for leave to in¬ 
troduce a bill or had reference to some measure actually intro* 
■ dueed. iixeept with the previous sanction of the Governor- 
General no measure was to be introduced affecting the public 
debt or public revenues of India or by which any charge would 
be imposed on such revenues: the religion or religious rights and 
: usages of any class of British subjects in India; the discipline or 
maintenance of military or naval forces; and the relations of the 
J Government with foreign princes or states. The Governor- 
General might assent to a measure passed by the Legislative 
Council or withhold his assent, or reserve the same tor the s ; gni- 
lication of the pleasure of Her Majesty thereon. A bill assented to 
by the (iovernor-(iencral might be disallowed by the Crown act¬ 
ing through the Secretary of State. The Legislative Council of 
the Governor-General was authorised to make laws for all per¬ 
sons, whether native, British, or foreigners, and for all courts of 
justice, and for all places and things within the territories of 
British India, and for all servants of the Government of India 
within the dominions of princes and states in alliance with Her 
Majesty. This power, however, did not extend to making of laws, 
repealing or in any way affecting the provisions of certain sta¬ 
tutes^ Parliament, mentioned in Section 2 2 of Indian Councils 
.<ct 7 1861, or provisions of any Act of Parliament pa*sed after 
the Indian Councils Act, 1861, in any way affecting the British 
Indian territories or the inhabitants thereof. Nor was any law to 
be made affecting the authority of Parliament or any part of the 
unwritten laws or constitution of the United Kingdom whereon 
might depend allegiance to the Crown, or sovereignty of the 
Crown over any part of the territories. The Governor-General 
Was empowered to make and promulgate ordinances in cases 
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ot urgent necessity. An ordinance was to have the force of . 
law for a~period of not more than six months from its piomul- 
gation unless disallowed earlier by the Crown through the Secre¬ 
tary of State in Council or superseded hv some law made by the 
Legislative Council of the Governor-General. 

To the Presidency Governments of Bombay and Madras the 
legislative powers were restored, and the Governors were 
required to nominate, liesides the Advocate-General 
of the presidency, Additional Members of their Councils, 
not less than four and not moic than eight in number, 
of whom not less than one-half must be non-official, for the pur¬ 
pose of making laws and regulations, ami holding office for two 
years from the. date of nomination. As in case of the legisla¬ 
tive Council of the Governor-Gem ral no business was to be 
transacted at a meeting of a Presidency Council for the purpose 
of making laws and regulations other than consideration and 
enactment of measures introduced into the Council, nor was any 
motion to be entertained unless it was for leave to introduce some 
measure or had reference to some measure actually introduced. 

A law passed bv the Council required assent not only of the Gov¬ 
ernor, but also of the Governor-General, and could he disallow¬ 
ed by the Crown through the Secretary of State in Council. Thci 
Governor in Council was empowered to make laws and regula¬ 
tions, not affecting provisions of an Act of Parliament, for thej 
peace and good government of the Presidency except for tliel 
purposes under-mentioned; that is to say :— 

1 affecting the public debt of India, or the custom duties, 
or any other tax imposed by the authority of the Government of 
India; 

v 2 regulating any of the currenL-coin, or the issue of any 
bills, notes, or other paper cjirrcncy; 

3 regulating the conveyance of letters by the post office or 
messages by the electric telegraph within the Presidency; 

4 altering in any way the Penal C ode of India (Act 45 of 
i860); 

5 affecting the religion or religious rites and usages of 
any class of Her Majesty’s subjects in India; 
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6 affecting the discipline and maintenance of naval and 
military forces; 

7 regulating patents or copyrights; and 

8 affecting the relations of the Government with foreign 
princes or states. 

No regulations affecting any of the above-mentioned pur¬ 
poses were to be made by the Governor in Council except with 
the previous permission of the Governor-General. This was a 
new limitation. The local Councils such as existed till 1833 d'd 
not require previous permission of the Governor-General for 
legislation, nor did their laws require assent of the* Governor- 
General for validity. 

As in the ease of the Governor-General power was given to 
the Governors of Madras and Bombay to make rules and orders 
for the transaction of business in their Councils. 

As doubts had been expressed regarding the alleged power 
of the Governor-General, or the Governor-General in Council, or 
Governor in Council and others to make laws by executive 
orders, corresponding to the Orders in Council made by the 
Crown, for the territories known as “Non-Regulation 
Provinces,” a provision was inserted in the Act removing doubts 
as to the validity of the Regulations made before the passing of 
the Act but for the future this power of legislation by executive 
order was taken away.* 

•The following passage from Sir Charles Wood’s speech delivered in 
the House of Commons on June 6th. 1861, is cited to explain the origin of 
distinction between Regulation and Non-Regulation Provinces - 

“In 1773 the Governor General in Council was empowered to make 
regulations for the Government of India (Presidency of Ren gal), and in 
1793 these regulations were collected into a Code by Lord Cornwallis. 
Similar regulations were applied in 1799 and 1801 to Madras and Bombay 
respectively and in 1803 they were extended to tbe North-West Provinces. 
The territory of Delhi, however, which was nominally under the sovereignty 
of the Great Mogul, was administered by officers of tbe Government 
of India, and with such good effect that in 1815. when Lin'd Hastings 
acquired certain provinces, he determined that they should he administer¬ 
ed in the same way by Commissioners appointed by the Government, The 
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The Governor-General in Council was empowered to es¬ 
tablish, by proclamation, Councils for making- laws and ngula-j 
tions for the Bengal Division of the Presidency of Fort William, \ 
the North-Western Province, and the Punjab, and to extend | 
the provisions of the Act to these territories. He was also autho- ■ 
rised to constitute, from time to time, new provinces; to appoint 
Lieutenant-Governors for them; and to fix or alter tin* bound¬ 
aries of any Presidency, division or province. A Council for Ben¬ 
gal was established in 1862. Legislative Councils for the North- 
Western Province and for the Punjab were not istablished till 
1886 and 1898 respectively. The Council in Bengal consisted 
of the Lieutenant-Governor, and 12 nominated members; and the 
Council in the North-Western Province consisted of the Lieute¬ 
nant-Governor and nine nominated members. In both cases, as 
required by statute, one-third of the nominated members were 
non-officials. 

'I'Ih* Act reaffirmed extra-territorial jurisdiction of the Gover¬ 
nor-General in Council in respect of all servants of the Govern¬ 
ment of India within the dominions of princes and slates in alli¬ 
ance with Her Majesty. This jurisdiction was extended by sub¬ 
sequent statutes. An Act of 1865 empowered the Governor- 
General in Council to make laws for all British subjects within 
the service of the Government of India or otherwise. Doubts 
having arisen as <0 the extent of power of the Governor-General 
of India in Council to make laws binding upon native Indian sub¬ 
jects beyond the Indian territories under the dominion of Her 
Majesty, the Indian Councils Act, iShq, {32 and 33 Viet. Ch. 08), 
expressly authorised the Go\ ernor-General in Council to make 
laws binding upon native Indian subjects without as well as within 
the Indian territories under the dominion of Her Majesty. 


same system has been applied In (lie Punjab. Sind. Pegu, and the vari¬ 
ous acquisitions made in India sinee that date. The laws and regulations 
under which they are administered are framed either by the Governor- 
General in Council or by the Lieutenant-Governors or Commissioners, as the 
easo may be. and approved by the Governor-General. This difference in 
mode of passing ordinances (laws) for the two classes of Provinces consti¬ 
tutes the distinction between Regulation and the Non-Regulation Pro¬ 
vinces, the former being (hose subject to the old Regulations, nnd the 
latter those which are administered in the somewhat irregular mnnner 
which, as I have stated, commenced in 1015." 
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(3)—Indian Councils Act, 1870 

It enabled the GovcrnoivCieneral in Council to make regu¬ 
lations for any part of British India, thereby virtually restoring 
the power of legislation by executive order taken away by the 
Indian Councils Act, 1861. 

The Act (33 and 34 Viet. C. 3) provided that a Governor in 
Council, Lieutenant-Governor, or Chief Commissioner might pro¬ 
pose to the Governor-General in Council draft of a regulation, 
for the peace and good government of the territories under his 
administration to which the Secretary of State in Council de¬ 
clared the power to be applicable, and if such draft was approved 
by the Governor-General in Council and published in the Gazette 
it would acquire the force of law. Grant Duff in moving for the 
second reading of the Bill observed 

“S(.rne persons hatl praised the Government and some liml Mamed 
them for tending liy these clauses towards a more despotic ideal of govern¬ 
ment in India: but they deserved neither the praise nor the blame, foi 
they were doing nothing of the kind. They were simply altering a clumsy 
expedient for a more convenient one. and when the day enine when some¬ 
thing better could he substituted for the present convenient expedient they 
heartily hoped it might he substituted.” 

Viscount Halifax suggested to confine the proposed power 
to the Non-Regulatioir provinces to whitb the Duke of \rgvll 
replied that it was desirable to give the same latitude to Regu¬ 
lation provinces where emergencies, such as actual or threatened 
insurrection, might arise calling for speedy and despotic powers. 
Section 3 of the Act provided that when the Governor-General in 
.Council held a meeting for ihe purpose of making laws and regu¬ 
lations at a place under the administration of a Lieutenant-Gov¬ 
ernor or Chief Commissioner such Lieutenant-Governor or Chief 
Commissioner would he an ex-officio Additional Member of the 
Viceroy’s Legislative Council in excess, if necessary, of the sta¬ 
tutory maximum of twelve provided by the Indian Councils Act, 
1861.‘ 

j With a view to provide additional facilities for the emplov- 

( ment of “natives of India” in the Indian Civil Service the Act 
empowered the Governor-General in Council with the approval 
of the Secretary of State in Council to make rules for appoint¬ 
ment of "natives of India” without requirement of cerlificale 
from the Civil Service Commissioners, 
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(4) -Indian Councils Act, 1874 

An Act was passed in 1874 (37 and 3H Viet. C. yi), em- 
powering the Crown to increase the number of ordinary mem- 
bers of the Council of the Governor-General to sis., by appointing 
a “member for public works purposes.”* Section 2 of the Act' 
provided that when such a member was appointed it would be 
lawful for the Crown subsequently to diminish the number of 
ordinary members to five by abstaining from filling any vacancy, 
other than that of Law Member. 

(5 --Indian Councils']Act, 1892 

As the constitution stood before this Act (55 and 56 Viet.] 
C. 14), no financial discussion was possible except when there] 
was proposal for a new tax, and even then it was limited only ! 
to the immediate legislative proposal l>cfore the CounnI. During]' 
thirty years since i8bi there had been sixteen occasions when 
new legislation was called for and discussion took place, and 
fourteen on which there had been no discussion at all. There was • 
no opportunity for the Government to explain its policy or to 1 
reply to hostile criticism, or for the representatives of popular 
views to ask for information or state their wants. Nor was there, 
any independent expression »l opinion on the Councils, as the 
nominated members felt themselves hound to act in accordance 
with the wishes of those who appointed them. The success of 
Municipalities and Local Hoards had amply demonstrated that 
India was ready for more liberal reforms. Memorials were ad¬ 
dressed to the Government of India by important public bodies 
and associations demanding a change. The Indian National 
Congress‘proposed that electoral principle might be introduced in 
the Councils and that the elected members be not less than one- 
third of the total nunilHT (so as to leave the Government alwavs 
with a majority of votes). 

Lord. Duffiqrin early saw' the desirability of further associat¬ 
ing Indians with the Government of the country, principallv, as 
their presence at the Council meetings and their assent to 

*Tlic words in the Art "who shall he on lied the member of Council 
for Public Works purposes" were repented by the Indian Councils Act 
1904, (4 Ed. 7, Ch. 86). 
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measures would popularise the acts of (Government hitlict tef 
regarded as proceeding entirely from alien (Governors. lie wrote 
in 1886:— 

•TiuLuhtPiUy the most vital and important ut notions started by re¬ 
formers is the eliiinge tliev piopose in llie Legislative Councils. 1 con- 
fess that' soon after my arrival in this country it occurred to me that im¬ 
provement might be possible in tli s direction, and personally I should feel 
it both a relief and an assistance if in the settlement of many Indian ad¬ 
ministrative questions affecting the interests of millions of Her Majesty's 
subjects, I could rely to a larger extent than at present upon the expe¬ 
rience and counsels of Indian co-adjutors. Among the natives I have met 
there are a considerable number who are both able and sensible, and upon 
whose loyal co-operation one conhl undoubtedly rely. The fact of their 
supporting the (Soverninent would popularise many of its nets which now 
haie the appearance of being driven through the legislature by force; and 
if they in their turn had a native party behind them, the (Government of 
India would cease to stand up as it does now, an isolated rock in the middle 
of a tempestuous sea, around whose base the breakers dash themselves 
simultaneously from all the four quarters of the heavens." 

After much deliberation Lord Duffcrin transmitted to the 
Secretary of State in a despatch of 1888, recommendations 
of his Government regarding the proposed constitutional changes. 
Lord DulTerin’s despatch is an important constitutional do¬ 
cument not onI\ for the reason that the reforms ultimately em¬ 
bodied in the Act of 181)2 wore on the line*- indicated in it, hut 
also for the fact that it laid down the principles of decentralisa¬ 
tion, increasing association of Indians, and maintenance in the 
English hands of the supreme control and authority, which in 
after-vears were repeatedly held to he the guiding principles of 
constitutional changes in India. Some extracts from that com¬ 
prehensive review may, therefore, be given to indicate the direc¬ 
tion of Lord DulTerin’s policy and the purpose of the reforms 
introduced in 1892. 

‘'Having regaid U» tin* 1 elation in numbers, in condition, in status, 
nml in qualification* for CJnvmimcnt of what may In* called llio Euro¬ 
peanised mid tlie educated section of the Indian people a,s compared with 
the masses that constitute the bulk of the nation, I am convinced that we 
should be falling into a great p’-ror if. miscalculating the force and (lie 
value of the Congress movement and the influence of its supporters and ad¬ 
vocates, whether in the press or elsewhere, we were to relax in the slight¬ 
est degree our grasp of the supreme administration of the Country. On 
the other hand, so long as we hold firmly to this principle, and remain 
alive to our own imperial responsibilities, I believe that both with safety 
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mid advantage we run give full pl.iy 1 )' Hit* legitimate si ml piaiseworthy 
simliitioii of tilt* loyal, pill riot V, and educated classes of India who are 
dr-imils of taking n largir share than hitherto in ihe liiinsailion ol the 
public business of their respective provinces. 

“Fortunately whilst the (iovernmeiit of India has been on upyiug 
itself in framing pn pnsals for reconstituting its proMiuial Legi lative 
Councils, it has also, at the suggestion anil with the ap|H'n\ul of the Secre¬ 
tary of State, hern pel feeling v ei y important aruiligciiinut for the still 
further deceiitralisn'ii.n of our fiuancial system, and fm handing user to 
the Provincial (Soviriuuenls a moie voniplclc .i>i| independent ■ mil 1 « 1 of 
the provincial revenues. At the same time lerlain powers of stippleuieii' 
mt; and liim.n*iilg the loeal fund- bv pioviptial taxation is to be nttn 
lulled t.o them. Thus the ProMiui.il Councils will lie admitted to a very 
l.ii'ise mill iinportant held of pioviucial .uliiiiui-Irati it. and ample scope uinl 
opportunities will lie given to Us members, both N'a'ive and Kuglisli 
I amongst whom an ailiipiate niiiuhci of n.pic*ciit-iiivcs of the Tlritish mer- 
eantile interests should lie eeriainly ineliid.il). !<• display their statesnian- 
ship and their ability to provide fm the wants and interests if the exten¬ 
sive eiiiniiiiiinties over which their iiitliieiiee ami jiiiisdietioii will e\i»ud. 

’’ “In two respect* l should desire pioccdure in the (io\iriior-(}(11c- 
nil's Coiineil to he ainended. T'liiler the existing lav. it is only when a 
new tax is to he imposed that the Fiuauee Mem'iei is requited to submit 
Ills financial proposals to the Legislative Couiud or that any opportunity 
is given to the members of that body to make observations m regard to 
them. When tlieie is lit new (axatii 11 the Finance Member merely pub¬ 
lishes his budget in the form of a pamphlet. For my own pail I think 
that yearly financial discussion 111 the Yicciny's Legislative Council would 
lirove a wry useful and desirable airangiinent. and a verv conviident pie- 
liniiuiiry to tlie subsequent deha'e vvhieli takes place on Indian imaiiccs in 
the House of Commons later in Hie year 

“The second change in the procedure of the snpieme Leuislative Coun¬ 
cil vvhieli 1 am inclined to recommend is. that, under pinper ristnction to 
he laid down by the Viceroy, its inetnhers *lii'ti 1 d he permitted to ask ques¬ 
tions in reference to current matters of domes'ie. as distinguished from 
those of imperial, interests that may have attracted public attention. 
Under existing circumstances the (Soveinnient of India has no adequate 
medium tliinugh which it can explain its policy, rorirct a wrong im¬ 
pression. or controvert a false statement, ami. though upto the present time 
the eonsequeneis of the evils 1 have indicated may not have become very 
serious or widespread, they contain the genus of incalculable danger. 
Consequently it would prove as great an ndvnnlnge to the Indian adminis¬ 
tration as it would frequently he a satisfaction to the members of the 
Council and the public at large, if reasonable opportunities were afforded 
of communicating to those interested (he exuet facts in regard to any 
questionable matter.” 


While suggesting expansion of functions for the Legisla¬ 
tive Councils, and changes in the numbers and methods of repro- 
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scntation, Lord Dufferm expressly repudiated any desire of in¬ 
troducing the reforms with a view to the ultimate establishment 
of Parliamentary institutions. He said :— 

‘‘Hut it is necessary that there should lie no mistake as to the nature 
of our aims, or of the real direction in which we propose to move. t)ur 
scheme may he briefly deset died as a plan for the enlnrgfiiKMit of our 
Provincial Councils, for the enhancement of their status, the multiplication 
of their functions, the partial introduction into them of the e'ec'i\e prin¬ 
ciple, and the liberalisation of their general character as political institu¬ 
tions. From this it might he concluded that we were contemplating a" 
approach, at all events as far as the Provinces are concerned, to English 
Parliamentary go\eminent, and an English constitutional system. Such 
a conclusion would he very wide of the mark: and it would he wmng !>■ 
leave either the Tmlian Office nr the Indian public under so erroneous an 
impression. India is an integral portion, and it. may he said one "f the 
most important portions of the mighty British Empire. Its destinies 
have been confided to the guidance of an alien race, whose function it is to 
arbitrate between n multitude of conflicting or antagonistic interests, and 
its government is conducted in tlie name of a monarch whose throne is ill 
Englaud. The executive that represents her inifienvni in India is an exe¬ 
cutive directly responsible, not to any local authority but to the sovereign 
and to the British Parliament. Nor could its members divest themselves of 
this responsibility ns long ns Great Britain remains ihe paramount 
administrative power in India."* 

The Marquis of Lansdmvne actively supported tin* consti¬ 
tutional changes proposed by his predecessors and an Art of the 
British Parliament in 1802 brought these changes into operation. 
iThe discussion over the Bill mainly riveted on two demands of 
.the Indian National Congress, .'is., partial introduction of the 
electoral principle in the < onstilution of the legislatures, and a 
sufficient enlargement of their strength to make them really 
representative of the popular views. In their first demand the 
Congress had the support of Lord Dufferin, who besides dwell¬ 
ing on elective principle in lii.s address in India had recommend¬ 
ed it to the Home Government. ft had also Ijeen recommended 
bv Lord Northbrook, Lord Ripon, and Lord Reav. It was urged 
and supported with great force, in the House of Commons, 1 >v 
Schwana, Smith, and others, hut die Conservative Government 
dreaded the innovation. Mr. (afterwards Lord) Curzon, the 
Under-Secretary of State for India, denounced it as “essentiallv 


•Indian Constitutional Documents by P. Mukherji. Vol. T, pages 30 - 31 . 
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foreign to oriental mind," as ‘‘not only uncongenial" but "ab¬ 
solutely repugnant to many classes in India.” To those who 
pointed to the Indian National Congress, he replied: “It ap¬ 
pears to me that you can as little judge of the feelings and as¬ 
pirations of the people of India from the plans and proposals of 
the Congress party as you can judge of the physical configura¬ 
tion of a country which is wrapped up in the mists of early 
morning, but a few of whose topmost peaks have bei n touched 
by the rising sun."* Sir R. Temple condemned Hie electoral 
principle since, lit* thought, no electors could be found in India. 

You would have to diag them from the highways and bye- 
ways and when you got them would hnd c impossible for them 
to understand what the system meant.’ S< hwana’s amendment 
providing and assuring the principle of election was rejected, 
and the Hill empowered the (iovernment o*‘ India with the ap¬ 
proval of the Secretary of State in Council to make rules as lo 
I he eow/itions untie 1 which nominations of Additional Members 
were to he made, i By using this cautious language the Parlia¬ 
ment left the question of introduction ol the elective principle to 
the discretion and responsibility of the Indian Government, a 
position which was also approved by \Y. K. Gladstone in bis 
speech on the second reading of the Bill. The discussion on the 
Bill made it clear that some method of representation would be 
adopted approximating to the rule of election. Gladstone said 
"the great question we have before us—the question of real anti 
profound interest—is the question of the introduction of the 
elective element in the Government of India. While the language 
of the Bill cannot be said to embody the elective principle, it is 
very peculiar language, unless it is intended to pave the way for 
the adoption of that principle." The Cnder-Sccrctary of State 
for India observed : "it would be in the power of the Viceroy to 
invite representative bodies in India 10 elect or select or delegate 
representatives of themselves anti their opinions to be nominated 
to those bouses and thus by slow degrees, by tentative measures 
—and in a matter like this measures cannot be otherwise than 
tentative—we might perhaps approximate in some way to the 
ideal.” 


*Hn 11.suril, 4 Series, V«.l. III. 66 . 

+This is generally known as the ■Kimberley clause’. 
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The second reform urged was the enlargement of strength 
and functions of the Council. The existing Councils neither 
claimed to represent the public nor enjoyed the public confi¬ 
dence. If they were established with any idea of giving tin- 
people some their laws they had > . 

failed in att ng that object for five reasons, vis., the insufii- 
cienev of councillors; the overwhelming preponderance of offi¬ 
cial members; the absence of representative election; the narrow 
limits Of the Council’s functions; and the inability of the local 
Councils to pass any laws conflicting with Act« passed by the 
Council of the (!overnor-(ieneral. The strength of Additional 

Members of the Governor-General's Council, at this time, was 
not less than six and not more than twelve and the Bill now pro¬ 
posed to increase the number to a minimum of ten and a maxi¬ 
mum of sixteen. Schwann described this as “a very paltry and 
miserable addition" and moved an amendment that the minimum 
number ot the Additional Members should be forty. The 
amendment was opposed by the Government and defeated. The 
I’nder-Secretary of State, Mr. Curzon, observed that the pro¬ 
posed scheme, if accepted, would turn the Council into a "Par¬ 
liamentary body" and create an "opposition party which would 
not only result in friction, but in dislocation of government alto¬ 
gether." 

The changes madi by the Act were in t hree direction s. The 
numbe r u£ nuunbers was Increased in all thejjounoils. Opportu¬ 
nity was given to the members trccly t o criticise .financial polic\ 
of the Government. The privilege of_interpellation was con¬ 
ceded. The numbei of Additional Members of the Governor- 
General’s Council was fixed at not less than ten and not moie 
than sixteen, and of the Councils of Madras and Bombay at not 
less than eight and not more than twenty. The maximum for the 
Council of Lieutenant-Governor of Bengal was fixed at twenty, 
and for tin* United Provinces at fifteen. Local legislatures were 
empowered, with previous sanction of the Governor-General, to 
repeal or amend as to their territories Acts of the Central Gov¬ 
ernment. The Governor-General in Council was authorised to 
| make rules, subject to the sanction of the Secretary of State in 
j Council, for the discussion of annual Financial Statement and 
■ the asltitt g of questions. The Governors in Council, and Lieu¬ 
tenant-Governors were also empowered to frame similar rules 
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with the sanction of (iovcrnor-Ciencrul in Council. Hut no mem-t 
her at a Council meeting was to submit or propose a rcsolu-) 
tion, or divide the Council in respect of any discussion, or the) 
answer to anv question asked under the authority of the Ait.* 

By the regulations framed under the Act, ol the- sixteen 
Additional Members of the Council of the Governor-General ten 
were required to he non-officials and of these latter four were to 
he appointed on the recnmnii-mlations of the four provincial 
legislatures, one on the recommendation of the Calcutta Cham¬ 
ber of Commerce, and the five remainder were to be nominated 
by the Viceroy to represent landed and other* interests in the 
country. In the four Provincial Legislatures, while retaining 
official majority,! the major portion of non-official seats were 
required to he filled on recommendations made by groups of 
Municipalities and District Boards, Chambers of Commerce, 
Landholders, and Universities.* 

( 6 )—Indian Councils Act, 1909 

In rqofi Lord Minto in a minute reviewing the political 
situation in India pointed out how the growth of education en¬ 
couraged by the British rule had led to the rise of impoitant 
classes claiming equality of citizenship, and aspiring to take a 
larger part in shaping the policy of the Government, and ap¬ 
pointed a Committee of his Kxecutive Council to consider and 
report on the general question of constitutional reforms. In 
Kngland, in the same year, a Liberal Government came into 
power in face of what the- Secretary of State for India described 
as “enormous difficulties” and for the next two years there 

•Tty tin* iiilis made under tin* Art one or two days wen* allotted 
•‘in'iiiidly fur observations on the budget. 

tin course of Mine a 1:011-. Hicial majority was constituted in the pro 
vince of Itonilmy. 

ITIie liiiinher of non-official seats to which appointments were inado 
hy the met hod of m-oininendiition was seven in Madras, eight in lloinhay, 
seven in lli-ngal and six in the United Provinces. The constitutions of the 
Legislative Councils established in Punjab and Ihirma in 1898 were deter¬ 
mined by the Indian Councils Act. 1861. The role of recommendation, 
therefore, did not apply to these Councils, inn* were the privileges of dis¬ 
cussing the budget and asking questions extendi il to them. In either case 
the total strength i.f the Council was nine excluding the head of the pro¬ 
vince. 
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were "heavy and Hark clouds over the Indian horizon."* India 
attracted attention in the House of Commons, in far excess of 
what she had hitherto done. In spite of sedition and political 
unrest Lord Minto’s Government persisted in the policy of re¬ 
form anil in the Home Department Letter of the 24th August, 
1907, they put forward certain tentative proposals, inviting the 
Local Governments to submit their opinions after consulting re¬ 
presentatives of the various classes in the country. As a direct 
result of these deliberations a despatch on reforms was address¬ 
ed by the Government of India to the Secretary of State on the 
1st October, njoS, and a reply discussing the proposed reforms 
was sent In Lord Morlev to the Governor-General in Council 
on the 27th November, 1908 

On I)eecnilx.*r 17, 1908, Viscount Morlev of Hl.nckhiim made 
in I’.irlianirnl his promised statement on the proposed reforms 
which he described as “the opening of a very important chapter 
in the history of the relations of Great Britain and India" and 
“the turning over of a fresh leaf in the history of British respon¬ 
sibility to India.“t To those who argued that oriental countries 
inevitably and invariably interpreted kindness as fear and tb.it the 
existence of violence in Indian politics made the policy or constitu¬ 
tional concessions inexpedient, the Secretary of Slate riplied:-- 

■3* 

"The Government, of India mid myself have fmm the very lust licgin- 
ning of this unsettled state of tilings never varied in our dettrninintii 11 
In persevere in the policy of refurii. Who would lie best pleased if I 
were to announce to your toidships lh.it the Government have ilctoriiniif'il 
(o drop the reforms? It is nuloiious that those would lip best pleased who 
are the extremists and HTccnnnl.iblcs, because they know very well that 
for us to do anything to soften e^tiaiigemeni and appease alienation between 
the European and nntixe ,M)piilntions would be the very best way that 
could be adopted to deprive 1 linn of fuel for (heir sinister and ii'l't-bicvnti* 
d« signs.’’!. 


4 Hansard. CLXXXITI. p. 412 
+Hansnrd. ('XfVIII. p. 1974. 

hH ansard. - (’X('\ III. p. 1974. To those who pointed t*> the risk of 
iipplyiiig occidental m.icliincry to India, he replied, ‘'we ought to havp 
thought of that befoie we applied occidental ediicalinn: we applied that, 
mid occidmtal mnehinery must follow.’* 
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Viscount Morlcy summarised the reforms proposed under 
seven heads, vis., to increase the number of members of both 
Viceregal and Provincial Councils; to sanction election alongside 
of nomination ; to repeal the prohibition contained in the Indian 
Councils Act, against resolution or division in Council in 

financial discussions; to invest Legislative Councils with power 
to discuss matters of public and general important e, and to pass 
recommendations to the Government; to extend the po it to ap¬ 
point a member on the Council to preside; to increase the num¬ 
ber of ordinary memljers of the Kxc< utive Councils of Bomb iv 
and Madras; and to sanction the powers for the * rent ion of Kxc- 
eiilivc Councils for Lieutenant -Governor and to define the 
Lieutcnant-Govcrnoi’s power to overrule hi- Lxecutive Council. 

I he Government of India proposed to reduce the official majes¬ 
ty in the. Provincial Coum il- to the narrowest limits b\ making 
the number of ollieinls (excluding the head of Government) and 
non-ollicials eijual. In regard to the Viceroy's Legislative Coun¬ 
cil it was proposed to rely on the pulil'u spirit of non-official 
members and to dispense with official majority “on all ordinary 
occasions.” The Secretary ot State while agreeing to dispense 
with the official majority in the Provincial Councils decided to 
retain it in the Council of the Governor-General. To those who 
saw inconsistency in the retention of official majority in the 
Viceregal Council, Lord Mnrlcy replied :— 

"No it would In* 011 olio 4 oiidil 1011 If 1 wit * 1 attempting to sot up 
I’.irlioiiiefitacy system ill India. i.<r if it could l>e said that this chaptor of 
I'ofoi'ius lod dirootly or nocossaidv lip lo tho «*-t.ililishiiKMit of a Purlin* 
uioiitary system in India. 1 for ono. would have nothing at all to do with 
it. I do not holioso it will, in-puc of the attempt- in oriental countries at 
this iiioiiieu! attempt • which we .ill wish well to -ct up Parliamentary 
(ioveriuneiit. It is no ambition of mine, at nil event-, to have any -hare 
in the beginning of that operation iif India If my existence, either officially 
or Corporally, were prolonged twenty times loin'll* than either of them 
is likely to he. a Parliamentary -y-tem in India i- not a goal to which I 
for one moment would aspire "* 

Another of the reforms proposed for which, however, no 
sanction of Parliament was required, was to appoint one Indian 
member on each of the Executive Councils of the Governor- 


♦Ifansard, t’XCVUI. 1985. 
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(leneral and (lovernors of Bombay and Madras, for such an ab¬ 
sence could “no longer be defended" and the advance was jus¬ 
tified by reason of the enormous success which alteiylpd the ap¬ 
pointment of two Indians to the Council of India. “If it were on 
my owji authority only," said the Secretary of State, “I might 
hesitate to take that step, because 1 am not very fond of innova¬ 
tions in dark and obscure ground but here I have the absolute 
and zealous approval and concurrence of Lord Minto himsell. 
It was at Lord Minto's special instigation that I began to think 
seriously of this step." 

The Marquis of Lansdowne expressed his belief that popular 
election in India was an “exotic idea," and as to the Inactions 
of the Legislative Councils, he observed: "In all means let us 
give ih -m the fullest possible measure of opportunilv lor criti¬ 
cism, consultation, deliberation, interpellation, and so Inith, hut 
T think we must be extremely careful bow we do am thing which 
might have the result of paralysing the executive (io vein meat." 
He described the appointment of an Indian to the Vicerov *s Kxc- 
culive Council as “a tmnendous innovation," which "whatever 
the technical legal rights of the case may be, ought not to be 
introduced until Parliament has had full opportunity cl di-cuss- 
ing the (iovernment scheme in all its completeness."* Lord Mae- 
Donnel also expressed complete <lisagieement with regard to the 
change in the Kxecutive Council. “The principle," he said, 
“which, in my opinion, ought to direct and control our policy in 
India is this—the maintenance of complete and absolute control 
in the hands of a small body ot picked officers of the Kmpire who 
formed the (iovernment of India, and subject to that control, 
the fullest measure of Dieal (iovernment in the provinces that 
each province is lit to minister." Apirt Irom the question or 
principle, he said, “I believe you cannot find in India any indi¬ 
vidual native gentleman, who. as enjoying general confidenc e, 
would be able to give advice and assistance to the Covenior- 
Generai in Council." 

One of the proposed reforms which was much considered 
hut was eventually abandoned was the institution of | mp erh1 
and Provincial Councils of Princes and territorial magnates for 
advisory and consultative purposes. The idea was to associate 


*Hunsni'(l. CXCVIII. 1995 
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the aristocratic elements in the guardianship of common and im¬ 
perial interests which was believed to be ii. accord with the 
best traditions of oriental polity. 'I he scheme was dropped 
mainly on account of opposition of the Princes to a iouncd of 
mixed composition. A suggestion was, however, made for insti¬ 
tution in due course of a Council ot Princes whose advice might 
be sought on questions ot Imperial character. 

During the debate, on this occasion, in lh<. House of 
Commons, Mr. Buchanan, the Under-Secretary ot Stale for 
India, observed:— 

"The proposals wen- n reiil step l>*rwaid. .m.l w<"t :i long way to 
meet, in Lord MmtnS words, tin* ‘pohiiral .ispn-isli'nis nf honest reforineis.’ 
They were intended to associate a nuieli Ism vr tints of Indians in tin* work 
of go\eminent, to thinu ('■'eater lespoiiMhdity upi *i them both m the 
higher and in the lower ranges of I'oxeriiiiieut. to mainlain lhitish Mupre- 
macy clear ami unchallenged at the tup hut to endeavour to swine that 
under our guiding. diioctnijr, and icsli.iiiiiug hand the Indian should learn 
(lie work of ..ml noveliinieiit in tin only school worth any¬ 

thing the school of experience." 

The Indian Councils Act, iijot) (9 Kdw. VII, C. 4) provided 
that Additional Members of tin* Legislative Councils instead be¬ 
ing all nominated shall include members nominated and also 
members e/ec/ei/ in accordance with the regulations made under 
tlu* Act. The maximum number of Additional Members for each; 
Legislative Council was laid down, but the actual number, quo¬ 
rum, term of oflice, etc., were left to ix* determined by rules. 
The maximum fixed for the Legislative Council of the Cmvernor- 
Cieneral was bo; for Madras, Bombay, Bengal, United Provinces, 
and Knstcrn Bengal and Assam 50; and for the Punjab and 
Burma 30. Members of the Kxeeutive Councils of Madras and 
Bombay were not to exceed four in number, as directed from 
time to time by the Secretary of Slate in Council, and of these 
two at least were to be persons who at the time of their appoint¬ 
ment had been in the service of the Crown in India for not less 
than twelve years.* In a ease of equality of votes at a meeting 


*Tlie previous iiiii.xiimiiu number was thin* and service qualification 
was necessary ifi every case. Tiie Chief Commanders of Madras and 
Bombay armies were appointed extraordinary members of the Councils 
until the Presidency commands were abolished in 1893 , 
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of tin* Council the President was to have two votes or llie cast¬ 
ing vole. Power was given to the Governor-General in Council, 
with the approval of the Secretary of State in Council, to create 
an Kvenit : ve Council for the Lieutenant-!lovernorship of Bengal 
and for any other province under a Lieutenant-Governor, pro¬ 
vided that in the latter case the draft was laid, or the time speci¬ 
fied, before both Houses of Parliament and no address was pre¬ 
sented within that time to His Majesty by either House against 
‘the draft or any part thereof. Power was also given to the Gov¬ 
ernor-General in Council and Local Governments to make rules 
authorising, at any meetings of their respective Legislative Coun¬ 
cils, the discussion of Annual Financial Statement and of any 
matter of general public interest, and the asking of questions. 
Such rules if made by the Governor-General in Council required 
the sanction of the Secretary of State in Council, and when made 
by a Local Government required the sanction of the Governor- 
General in Council and were not liable to alteration or amendment 
by the Legislative Council concerned. The Governor-General in 
Council was further empowered to make Regulations, with the 
approval of the Secretary of Stale in Council, as to the condi¬ 
tions under which and manner in which persons were to be no¬ 
minated or elected members of the Legislative Councils. 

B.y the Regulations made under the Act the \dditional Mem¬ 
bers of the Legislative Council of the Governor-General were 
ordinarily to be sixty in number, of whom not less than 2 5 were 
to be elected and not more than 35 nominated. The form in 
which the elective principle was embodied was representation by 
classes and interests,. instead of by territorial constituencies 
Muhammadans were given the right to elect their representatives 
in communal constituencies. The. nominated members were to 
consist of officials and non-officials, of whom the former were 
not to be more than 2H and the latter not so many as would 
make the majority of the Council non-official. There were four 
classes of electorates, vis., (he Provincial Legislative Councils, 
and the District Councils and Municipal Committees of the Cen¬ 
tral Provinces; the landholders of Madras, Bombay, Bengal, 
United Provinces of Agra and Oudh, Behar and Orissa, and 
Central Provinces; the Muhammadan community o f Bengal, 
Bombay, Madras, United Provinces, and Behar*and Orissa; and 
tlw Chambers of Commerce of Bengal and Bombay. The seats 
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assigned to these electorates were 13 in the first case, 7 in the 
second, 5 in the third and 2 in the fourth. 

The Act gave special representation to landholders, and set 
apart s ome seats to be filled exclusively by Moslems as it was 
thought that territorial electorates had signally failed to secure 
adequate representation of these classes. Of the non-official 
members elected to the Imperial Council since 1893, 45 per cent 
belonged to the professional middle class, the landholders ob¬ 
tained 25 per cent of the scats, the Mohammadans 12 per cent, 
and Indian mercantile community nil. 

The following table gives the composition of the Provincial 
Legislative Councils under the Minto-Morley constitution :—• 


Province Ex*officio 

Nominated 

Elected 

and 

Madras 

5 

21 (not more than 

experts 

21—2 = 49 

Bombay 

5 

16 officials) 
21 ( „ 15 „ 

21—2=49 

Bengal 

5 

20 ( „ 16 ., 

28-2 = 54 

United Provinces 

1 

26 ( „ 20 „ 

21—2 = 50 

Punjab 

1 

16 ( 10 „ 

8—2=27 

Bihar & Orissa ... 

4 

19 ( „ 15 „ 

21—1=45 

Assam 

1 

13 ( „ 9 „ 

11—1=26 

Central Provinces 

1 

17 ( „ 10 „ 

7—1=26 

Burma 

1 

14 ( „ 6 

1—2*18 


Muhammadans wore (riven 2 communal constituencies in 
Madars, 4 in Bombay, 5 in Bengal, 4 in United Provinces, 2 in; 
Assam, and 4 in Bihar and Orissa. The usual constituencies i 
were Municipalities, District Boards, Universities, Landholders, I 
and special interests such as Chambers of Commerce. 

'Phc IcmLof office for an -Additional Member was three years 
except in the case of official members or members nominated as 
possessing expert knowledge of subjects connected with pro¬ 
posed or pending legislation who were to hold office for three 
years, or such shorter period as the Governor-General at the time 
of nomination determined. All disputes as to the validitv of 
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elections were to be inquired into and decided by the Governor- 
General in Council. In the case of a constituency consisting of 
members of a local legislature the franchise was restricted to 
non-official members. In the Central Provinces the right of 
election was vested in a body of 50 delegates, 25 of whom were 
selected by the District Councils and 25 by the Municipal 
Committees. 

In exercise of the powers conferred by section 5 of the Act 
rules were made by the Governor-General in Council, with the 
sanction of the Secretary of State in Council, far.-_-thc_.dis- 
eussion of Annual Financial Statement. The Finance Member 
was every year to present to the Legislative Council the Finan¬ 
cial Statement, ».e., the preliminary financial estimates of the 
Government of India for the financial year next following, to¬ 
gether with an explanatory memorandum. On the day fixed for 
discussion any member could move a resolution relating to altera¬ 
tion in taxation, etc., of which he had given notice in writing to 
the Secretary at least two clear-days before the commencement 
of the stage of the discussion to which the resolution related. A 
resolution was to take the form of a specific recommendation 
addressed to the Governor-General in Council, and the President 
could disallow' any resolution or part of a resolution without 
giving any reason therefor other than that in his opinion it 
could not be moved consistently with the public interests or that 
it should be moved in the Legislative Council of a Local Gov¬ 
ernment. A resolution, if carried by the majority of votes, 
was to take effect only as a recommendation to the Government. 
This was to be followed by the presentation of the Budget, i.e., 
the Financial Statement as finally settled by the Governor-Gene¬ 
ral in Council, and on this occasion the Finance Member was to 
explain why any of the resolutions passed by the Council had 
not been accepted, anti if any changes had been made in the 
figures of the Financial Statement. A general discussion ensued 
in which any member could offer observations on the budget 
but no resolution could be moved in regard thereto nor was the 
budget submitted to the vote of the Council. 

Certain heads of rcve.nue were not open to discussion, such 
as stamps, customs, tributes from native states, army, marine, 
military works, etc. Certain heads of expenditure also were 
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similarly excluded, such as interest on debt, ecclesiastical charges, 
special defences, state railways, political pensions, etc. 

Rules were made for the discussion of matters of general 
public interest barring certain subjects. A member could mm e 
a resolution in the form of a specific recommendation addressed 
to the Governor-General in Council, of which he had given a 
notice in writing to the Secretary, at least fifteen dear-days be¬ 
fore the meeting of the Council at which he desired to move the 
same. The President might disallow any resolution or part of 
a resolution without giving any reason therefor other than that 
it could not be moved consistently with public interest. A reso¬ 
lution, if carried, had the effect only of a recommendation. 

Rules were also made for the asking of questions at meet¬ 
ings of the Legislative Council. A question was to be so framed 
as to be merely a request for information, preceded by a proper 
notice, and the President might disallow it on the ground that 
it could not be answered consistently with public interest. A 
member asking a question was now given the right of putting a 
supplementary question for the purpose of further elucidating 
any matter of fact regarding which a request for information 
was made in his original question but the member in charge could 
decline to answer a supplementary question, without notice, and 
the President could disallow it without giving any reason there¬ 
for. 

The Rules framed by the Provincial Goycrnirjcnts for dis-j 
cussion of matters of general public interest and asking of ques- j 
tions were mutaiis mutandis the same as in the case of the Im - ) 
perial Council. The Rules for the financial discussion were also 
similar except that a draft Financial Statement was to be sub- ! 
mitted to the Finance Committee appointed for the purpose and \ 
its recommendations considered by the Local Government be- I 
fore the revised Financial Statement was presented to the Legis- 1 
lative Council. 

Hitherto official majorities had existed in all the Provincial 
Councils except in Bombay. 'Hie Regulations made under the 
Act created non-official majorities and in Bengal was established 
a clear elected majority. 

One of the underlying..ideas of the Minto-Morlcy. ehangesV 
was to associate popular representatives to a greater extent | 
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with the Government in the decision of public questions. With 
this end in view a convention was established by which one In¬ 
dian member was to be appointed on each of the Executive Coun¬ 
cils in British India. 

The reforms were not intended to be a measure of self-gov¬ 
ernment. They did not transfer any portion of legislative or 
financial control to the Indian representatives. Their object was 
to bring public opinion in closer touch with the executive power 
and they succeeded in associating the representatives of Ind<an 
opinion with legislation as well as every day administration.* 
/Though repudiated by Lord Morley as a step in the direction of 
f responsible government, they paved the way to the eventual es¬ 
tablishment of Parliamentary institutions- 

In India the constitutional changes were on the whole well 
received. 0 . K. Gokhale speaking at the Madras Congress 
compared the old and the new positions and thus expressed his 
appreciation of the reform proposals :— 

"At the present moment in regard to administration it is all confi¬ 
dential reports from subordinate officers to the highest till at least the top 
is reached, and we know nothing till the final decision is arrived at and 
announced, and even if the derision is unfavourable to us or we do nut like 
it wo can only express our regret in our own way and keep still. Under the 
new arrangement all questions uffeeting everyday administration which in¬ 
volve matters of public importance can he brought in n responsible manner 
before those in authority in the legislative councils of the provincts. In 
these Councils ngnin a non-official majority lias been provided for. This 


•“The problem which Lord Min to’s Government set themselves to 
solve was how to fuse in one single government the two elements which they 
discerned in the origins of British power in India. They hoped to blend 
the principle of autocracy derived from Moghul emperors and Hindu kings 
wi*l. (he principle of constitutionalism >ltrived from the British frown and 
Parliament; to create a constitutional autocracy, which differing tolncnelo 
from Asintic despotisms, should bind itself to govern by rule, should call 
to its Councils representatives of all interests which were capable of being 
represented and should merely reserve to itself in the form of a narrow 
majority predominant and absolute power. They hoped to create a con si ; - 
tution n I Mint which conservative opinion would rryslulize and offer sub 
ntnntial opposition to any further change. They anticipated that the aris¬ 
tocratic element in society and the moderate men, for whom there was 
then no place in Indian politics, would range themselves on the side of the 
Government, and oppose any further shifting of the balance of power and 
any attempt to democratize Indian institutions.” (The Report on Constitn- 
tional Reforms 1918- sec, 73), 
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noii-olliciul majority with I In* power of raising administrative questions » 
l-oally an cmcdiugly important step, anil I am quite sure it will very 
largely mollify Hit* bureaucratic character of the iMsting administration. 
Then in regard to finance nur emit ml will In gi enter. 'the full extent of 
the control over finance will not l.e realm'll until the larger scheme of iTn- 
viiicuil I)eteiilriilis.tt.oii is enrr ih! out. hut that will he known only when 
orders are passed on the Decentralisati-u C minission’s report. Ihit it is 
expected, and this is a matter of piddle knowledge that ns .1 result of the 
Commission’s labour the Provincial Governments will be largely freed from 
the control which the Government of India exercises over them at present 
and in place of the control so removed the control of the Legislative 
Councils will be substituted—the control of discussion and criticism. Last¬ 
ly as regards the seats of the highest power and authority, the Executive 
Councils, Indians are to be admitted to these Councils. They are already 
on the Secretary of •State’s Council, and we know what good work is being 
done by them there. They are to lie admitted to the Indian Executive 
Councils, which means in formulating policies and determining large ques¬ 
tions, racial considerations will recede in the linckgimind. The mere pre¬ 
sence of Indians will prevent that. Again the Indian view of question will 
he available there, and I expert nothing hut good fiom the appointment of 
Indians to these Councils. Thus we shall have reasonable access to the 
highest seats of authority, we shall have fair opportunities of exercising 
influence in matters of finance and administration hy means of debate, and 
we shall get full management of the local affairs. More than this a 11011- 
oflieinl majority in the Provincial Councils really ‘.icaus preventive control 
over Provincial legislation. We cannot of course pass any law we plcaso 
because there is the veto of Hie Government, hut the Government cannot 
pass any law it pleases without our consent because we have the majority 
and this means vve have secured preventive control over Provincial legisla¬ 
tion. I11 regard to the Supreme Legislature the position is somewhat 
different. But under this new scheme the Government of India will recede 
nnre and more in the background and the Provincial Governments will 
come more to the frort. and loom larger in eyes and we shall have all the 
opportunities vve require for influmciiig the course of Provincial adminis¬ 
tration. There was a disposition yesterday to complain that for the sup¬ 
reme Council the Secretary of State’s scheme is really less favourable to 11s 
than that proposed hy the Government of India, and there was also a dis¬ 
position to complain that the scheme of electoral college and the scheme of 
proportional representation would emphasize the importance of class repre¬ 
sentation loo much . ... So far as the supreme Council is concerned, the 
constitution proposed is part of the whole scheme. What the Government 
of India proposed vyus that in the eight Councils, one Imperial and seven 
Provincial, there was to lie a standing official majority. In r'gard to the 
Imperial Council owing to the long distance of Calcutta from the Provinces 
fiom which official members had to come, it was provided hy the Govern¬ 
ment of India that the majority should not nlwnys he present there, hut 
that it should he called into existence whenever it was required. For all 
practical purposes therefore the majority was there, whereas in regard to 
Provincial Councils also there was to be an official majority. The Sec* 
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rotary of Slate lias taken a inniiHMituus step in ailvanec of tliese proposals; 
instead of ]ia\ing an odu-i.il majority in all these Councils, he lias freed 
seven Councils out of eight from this official majority. Qf course there 
must he a reserve of power kept somewhere, because at the present stago 
yf progress, it is n.it reasoiiahle to expert that the llritish (Soveriiinent will 
give control over legislation ami administration to us. Hut hy concentrat¬ 
ing an official majority ill the supreme Cuuncil, Provincial Legislatures 
have all been freed fitim tho shackles of officiul majority. And m so far 
as the Govet'iuneut of India will recede into the background and as their 
official majority there is mainly a reserve power, as practical men we should 
be satisfied with the scheme. We must gratefully accept this scheme as 
it stands, because it must bo accepted or rejected as a whole. 

Thcu about the electoral colleges and the representation of class in¬ 
terests. it is all .very well to say that the end we have in view is absolute 
unity in the country- union among all different elements. We have many 
other ends m view in life, and the followers of a certain religion expect the 
millennium one day, hut wo have to deal with the existing facts as they 
are. There are acute class differences in the country to-day. and any 
sell tine of rcprcsciit.itioii which secures to important classes proper repre¬ 
sentation hy means of election, lepresentution hy men m whom they have 
confidence, any scheme of Ibis description which secures this really, tit »iy 
opinion promotes the true interest of unity in the country It removes thu 
causes of bickering, the sourness of feeling that otherwise would exist 
there.” 

On December t2, njti, at the Coronation Durbar held til 
Delhi four ad min istrative changes were announced, viz., trans¬ 
fer of the seal of Ciovernmcnt of India from Calcutta to Delhi, 
creation at an early date of :t Governorship in Council for the 
Presidency of Bengal, creation of a new' Lieutcnnnt-(inventor¬ 
ship in Council administering *hc areas of Behar, Cliota Nag¬ 
pur, and Orissa, and creation of Chief Conimissionership of 
.Assam. These administrative changes were effected under 
powers conferred by the former statutes relating to the Govern¬ 
ment of India. 

(7) —Government of India Act, 1912 

Section 2 of the Act {2 and 3 Geo. V, Ch. 6) authorised the 
creation of an Executive Council for the new Lieutenant-Gover¬ 
norship of Behar and Orissa. Authority was also given for the 
establishment of Legislative Councils in provinces under Chief 
Commissioners. Under this provision a Legislative Council 
was established for Assam on November 14, 1912, and another 
for the Central Provinces on November 10, 1913. The rights, 
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duties, functions, and immunities enjoyed by the Presidency' 
Ciovernments of Port St. (George and Bombay were extended to : ( 
the (Government of the Presidency of Fort William in Bengal. 

In 1912 Delhi was made a separate province under the «<-n- 
irol of a Chief Commissioner. 

(8)—Government of India Act, 1915 

It was passed for the purpose of consolidating the numerous 
Acts of Parliament relating to the (Government of India. Itf 
repealed, with a few omissions, the unrepealed provisions of -17’ 
Acts beginning with an Act of 1770, and consolidated the law in' 
a single statute (5 and (» (Geo. V. C. 01) of 155 sections with 51 
schedules. Some alterations of minor character v ere made by an! 
amending measure which was introduced and passed in 1916, 
and 7 (Geo. V, C. 37). 
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FINANCIAL DEVOLUTION 
(i)—Arrangement upto 1870 

The Charter Act, 171)3, conferred on the tlovcrnor-Ciencrnl 
and Council full powers and authority to superintend, control, 
and direct the Provincial (iovernments in all matters concerning 
collection and application of revenues as well as in the civil and 
military government of their territories. The Charier Act, 1833, 
further deprived the Lora! (iovernments of their independent 
powers to make laws and regulations, and centralised all legis’u- 
tivu authority in the hands of the (iovernor-fiencral in Council. 
The transfer of government from the Company to the Crown left 
this svstem of centralised administration unaffected.* 

The (iovernment of India Act, 1858, pmvided that “the c\- 
pniditure of the revenues of India, both in India and elsewhere, 
shall be subject to the control of the Secretary of State in Coun¬ 
cil, and no grant or appropriation of any part of such revenues, 
or of am other properl\ coming into the possession of the Secre¬ 
tary of State in Council b\ virtue of this \ct, shall be made 
without the concurrence of a majority of votes at a meeting of 
the Council.” Though the final responsibility for the expendi- 

*”The reorganisation of lb-itish lndi.i which followed its transfer to 
(lie Crown in 1858 whs not :it once accompanied by any change in the 
very highly centralised system of g»\eminent under which the tinvemm- 
(icueral in Council retained complete control over pmvincial resources as 
well as expenditure. Indeed, except for .surcharges levied on the land re¬ 
venue in certain provinces to finance local services, provincial (Jovern- 
nitnts remained entirely dependent on annual allotments hy tlie Central 
Government for the maintenance of their administration, and even ihc 
most trivial expenditure required tliP sanction if the (Inveniinfiit of India.” 
(Indian Statutory Commission Report. Vol. I 343.) 
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lure of revenues was vested in the Sei ret ary of Stale in Count'd, 
the task of governing ;i distant dependency rendered the delega¬ 
tion of large financial powers an administrative necessity, and as 
the statute treated the entire revenues of British India as a single 
fund all the iinancial powers, delegated in India, were roncentia- 
ted in the hands of the Central (lovcnimcnt. Under the system, 
thus established, the Local (iovernments were in the position of 
agents of the (ioverniuent of India both for collecting revenue 
and expending what was given them to meet provincial charges. 

I hey had no powers of taxation or borrowing. There was no part 
of the revenues which they could ciaim as their own. What monev 
was given them for expenditure was to be applied as directed by 
the (iuvcrnnicnl of India. Tin position occup.ed bv the Provin¬ 
cial (iovernments under this arrangement was thus depicted by Sir 
John Strnchey :— 

’“Tin* whole iif tlio revenues from nil the piovinces ■>! linlisli lmli.i were 
lieuted as l>* longing to a single iuud, expenditure from which could he 
.lulhoriseil l>y (lie Governor General 111 Council alone. The Piovincinl 
Governments were allowed no dis> return in sumHoning fresh charges. 
They could order, without the approval of the Supieitie Government, and 
without its knowledge the adoption of measures vitally affecting the 
interests of millions of people; they could make changes in the system of 
.idiniiiisle.ilion that might involve serious consequences to the state: they 
tould. for instance (and this is a case which actually oecuried), alter the 
I in sis on which the iissessnunl of the land revenues had been made, hut 
they could carry out 110 improvements, gnat or small, for which the actual 
expenditure of money was required. If it became necessary to spend £20. y 
on a mad hot ween two local markets, to rebuild a stable that had tumbled 1 
down, or to entertain a menial servant on wages uf 10 shillings a mouth. ( 
the matter had to he formally leported for the orders of the Government; 
of India. No central authority could possibly possess the knowledge or find 
the time for the efficient performance of such functions throughout so vast 
a tract of country. The result was complete absence of real financial con¬ 
trol. frequent wrangling between the Supreme and Provincial Governments,| 
and interference by the former not only in financial hut in administrative de¬ 
tails with which the local authorities alone were competent to deul. Under 
these circumstances, as Sir Richard Strnchey wrote nt the time, the dis¬ 
tribution of the public income degenerated into something like 11 scrahmle. 
in which the most violent had the advantage, with very little attention to 
reason; as local economy lmmght no local advantage, the stimulus to avoid 
waste was reduced to a minimum, ami ns no local growth of the income 
led to local means of improvement, the interest in developing the public 
revenues was also brought down to the lowest level.''* 


'India, Its Administration and Progress, 3rd edition, pp. 112-13. 
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(2)—Main steps in the progressive decentralisation 
of finance 

(«) Lord Mayn't Provincial SclUenicnls. Lord Mayo’s 
Clovminicnt recognised that there was but one way by which 
local economy and efficient financial administration could he se¬ 
cured and that was by making each Provincial Government res¬ 
ponsible for the management of its local finances. Hy Resolution, 
No. 3334, dated 14th December, 1870, he commenced a policy of 
decentralisation which was greatly developed under his succes- 
I sors Nine heads of expenditure were transferred to the Local 
Governments, via., jails, registration, police, education, medical 
services, printing, roads, civil buildings and miscellaneous public 
I improvements. The charges for these were to be met out of 
the receipts under these heads and fixed imperial grants, a Local 
Government being given complete power to allot its revenues to 
the several heads at its discretion. The assignments made by 
the Resolution for “Provincial Services” were not to be altered 
by the Governor-General in Council unless “some fiscal misfor¬ 
tune, such as a heavy loss in the opium revenues, or national dis- 
aster such as war or severe famine, occurred.” Kach Local Gov¬ 
ernment was to publish its yearly Kstimates and Accounts in the 
local Gazette, together with a financial exposition (which was, 
where possible, to be made liefore the Local Legislative Coun¬ 
cil) analogous to that annually made in the Legislative Council of 
the Governor-General. The financial control entrusted to the 
Local Governments, was to bi exercised subject to the following 
conditions :— 

^, 1 . Previous sanction of the Government of India was made 
necessary in certain matters relating to appointments, pay and 
allowances of officers, investment of money, etc.* 

”VVit liout p'evious sanction of the (iovernineiit of Imlin 
(a) no appointment was to lie created with a salary if mine than Its. 
250 a month; and no addition was to he made to the pay and allow¬ 
ances of any officer if they exceeded, or iwnihl after addition, have ex¬ 
ceeded. Ks. 250 a month; 

tii) no class or Route of officers was to tie created or abolished, amt 
the \s’an id \\« e\wss uv ryv\i\v id idt'wevs vivvs to he raised; 

(c) 110 addition was to lie made tu the pay or allowances of any 
individual or class of officers that would lead to increase in the emolu¬ 
ments of any public servants doing duty in the same province, whose pay 
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II. The-rule* of tile Government of India in respect to 
Leave of Absence and Absentee, Deputation, and Supcramutfi' 
lion Allowances were to be observed. 

III . Returns, Amounts, and Estimates were to be submitted 
to the Government of India in such forms, and at such times, as 
might be prescribed. 

The interference of the Government ot India in the adminis¬ 
tration of the "Provincial Services" was to be confined to what 
was necessary for the discharge of the responsibility which the 
Viceroy in Council owed to the Queen and her responsible ad¬ 
visers, and for the purpose of securing adherence to the financial 
conditions prescribed and to general policy of the Government of 
India. It was believed by tin* Governor-General in Council 1 
that the adoption of the Resolution would alVord ( a ) greater care 
and economy, (/») an element of certain!) into the fiscal system. 
(1) more harmom in action and feeling between the Central and 
Provincial Governments, and (</) opportunities for the develop-; 
ment of self-government, for strengthening municipal institutions 
and for wider association of Indians and Europeans in the ad¬ 
ministration. 

(/») Idvauie mail 1 under the government of Lord l.ylton. 
In 1877 a further advance was made hy Lord Luton’s Govern¬ 
ment. Several new heads of expenditure such as hind revenue, 
excise, stamps, general administration, stationery, law and jus- 
lice were transferred to the Provincial Governments. It had beeni 
found that under the arrangements or 1870 while the Local Gov¬ 
ernments took considerable interest in the receipts under the} 
transferred heads, an ecjual amount of diligence was not shown* 
in the collection of other revenues. Lord Lytton’s Government, 

ami aHnwmu-es «m> charged to tin* imperial revenues mul the tSuvernnienl 
i«if I mini reserved tu itself the right to forbid ulierution.s in rules of pay 
°r allowance, which, in its opinion, would prodiue iiimnxiuience in other 
pro\ incest; 

(tl) no moneys were to lie rrino\od from the public treasuries for 
investment; and 

le) no services thm rendered to other Departments at the charge of 
the Departments made over to the control of the Local Governments were 
to he diminished and no services rendered to these Departments at tiic 
charge of other Departments were to he increased. 
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therefore, to meet the* additional charges, instead of raising the 
fixed imperial grants, transferred more heads of revenue. 

(c) Resolution on I* r ovine ini Finance, 1881. The Resolu¬ 
tion of Lord Kipon's Government on the extension of provincial 
finance, dated September .to, 1881, introduced several new prin¬ 
ciples. In the first place the system of giving Local Govern¬ 
ments a fixed sum of money to make good excess of provincialis¬ 
ed expenditure over pro\ ineialised receipts was clone away with. 
The heads of revenue were divided into three classes—imperial, 
provincial and divided. The balance of transfers being against 
the Local Governments it was rectified for each province by a 
fixed percentage on its land revenue (otherwise reserved as Im¬ 
perial), except in Burma where the percentage was extended to 
the imperial rice export duty and salt revenue. The adxantage 
of this system over the one which had hitherto generally prevail¬ 
ed was that it gave the Provincial Governments a direct interest, 
not only in the provincialised revenue, but also in the most impor¬ 
tant item of Impe^al revenue raised within their own province. 
Another important change made b\ the Resolution was the intro¬ 
duction of quinquennial settlements. "1 he financial scheme of 
1870 reserved power to the Government of India to modify the 
resources granted to the Local Governments in the event of 
“some fiscal misfortune.” On two occasions within a decade 
this reservation had been acted on, the first during the great 
famine of 1876-77 and the second to meet expenditure of the 
Afghan War. ‘‘The circumstances of the time were, without 
doubt, peculiar, and the strain upon the finances was undoubted¬ 
ly severe. But the sudden suspension of improvements in pro¬ 
gress, the starvation of public works, and the discouragement of 
care and economy by requiring a surrender of their results could 
not, in themselves, Ik: otherwise than prejudicial.” The Resolution 
of 1881, in modification of the reservation hitherto in force, de¬ 
clared, on the one hand, that the Local Governments must look 
for no special aid from the Imperial Government except in the 
case of severe famine, and on the other, that the Imperial Gov¬ 
ernment would make no demand on them except in the case of 
disaster so abnormal as to exhaust the Imperial reserves and re¬ 
sources, and to necessitate a suspension of the entire machinery 
of public improvement throughout the empire. 
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Paragraph II of tin- Resolution ran ;is follows :— 

Mis Excellency the t Joveruor-Ccnt rat in Council is. Ihoi-cfurc, of 
opinion that thc> time lias now arrived when further |iiiietie.il development 
in.iy lie afforded to the intentions of l^oid Mayo's Covi 1 iiiiieut. and that the 
I’rovineial tioverunieiits should 110 longer exclude from all consideration the 
mass of taxation under local mid Municipal management together with the 
similar resources still rei.iimd in Provincial unit ml. .mil ignore tin* 
i|iieslioii of Local Self (Soveriimeiit. The I’rovincial (S'lveriiiiiciits. while heiiig 
now largely endowed from Impeiial sou ices, may well, in their turn hand 
over to Local >SiIf Cov eminent cniisidcralilr revenues. at piesent kept in 
their own hands, hut similar in kind to many wliii li have long heen Imullv 
managed with success liy Committees partly e imposed of lion-official niciii- 
hers and suliject only to a general reimdial control reseived to the si.ite 
hy the Legislature At the same 'uue sin li items should he generally 
made local as the people are most likilv to l<c able to understand the use 
nf and to ndnuiiister well. Ills Kw'-dlcm y would, tluiefoie, invite tlm 
Loral Covernnients to iindcifakc a c.irelnl scrutiny of l’m\incial. laical 
ami Municipal accounts, with the view oi nsreilainiii.. ( 1 ) wluit items of 
leceipts and charges can lie ti.uisferred fnun 'I'lovinct.il' to ‘Local’ heads 
for .idniinistration hy Comnnttees what items .ilie.dv local, hut not 

so adininisteied. miglr suitably hr si • ( 2 ) wliat leilistiihution of items is 
desiiiihle. in older to lay 011 lne.il and Muiinipal Imdies those which are 
hes( understood and .ippieii.ited hy the people: (31 what measures, legis- 
lathe or otherwise, .ue necessary to ensure more l.-n.d Self Covermneiit. 
Iiindctifally to the si 1 utmy they will pmhuhly note \ .mil might caiefiilly 
consider ways of c > i|iialising Local and Municipal taxation throughout the 
Kinpiic. checking severe 01 iiiisiut.ihle imposts, and favouring forms nio-l 
ill .'iccoi-d.iuee with popular opinion 01 sentiment 

The (iovernment of Imlia m:tdc contracts or scltkments 1 
with the Prmincial (imcminniN on tin* basis of existing linan- 
1 j.il conditions and these were revised even five years. If within 
dial lime a Local (io\eminent showed am surplus it was credited 
to its accounts. Taken as a whole the Provincial (iovcrnmenls 
were not satisfied with the system of periodic settlements. As (I. 
Kale has observed :—• 

' Every time the i-iinli.iet was renewed, the Cnvei lunriil "I India tried 
to improve its own position hy taking .1 slice of the Provincial revenues and 
leaving the Local (•nveiimieiits to better their Ii11.111c.il situnfon hy 
economy or in other wavs. 

"There was thus an element of iimcrtuiuty in the whole position and 
the Provincial (Sovcinmeiits wire, hy no means, pleased with the Supreme 
Covemiiienl swooping down upon their saving* every time the contracts 
were revised. These (iovmmicnts. therefore, became indifferent to economy 
and extravagant, and fought among themselves and with the (Iovernment of 
India for a larger share of revenue."* 

.. KYo.......;.- u..r.....».- » f>7 
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(</) Changes made hy Card Carson's Government. To 
rcmedx the evils arising Irom periodic revisions I*ord Cur/on’s 
(lovernment in ujoj, nuide the settlements quasi-perm;men t, /.<*., 
they were not to he subjected to rex ision except in case ol grave 
imperial necessity. In addition to the rexenues thus secured the 
Local (Jox'ernments also received from time to time lump sums 
from “windfalls” or unexpected surpluses, to meet the expendi¬ 
ture for undertaking works of public utility. 

In the stage of development xvhich it ha<l reached at this 
time, the settlement system presented three main features. In 
the first place it had Iteen declared to he quasi-permanent. 
The (iovernment of India hath it is true, reserved the right of 
revision, but thex had promised to exercise that power only when 
the variation*. from the initial relative standards of revenue an 1 
expenditure were, over a substantial term of years, so great as 
to result in unfairness either to the province itself or to the Gov¬ 
ernment of India, or in the extent of the (Iovernment of India 
being confronted with the alternatives of either imposing gene¬ 
ral taxation, or seeking assistance from the provinces. The 
second important principle of the system teas that the distribution 
of revenues between the Provincial and Central Governments 
was .made, except on occasions of grave emergency, with direct 
reference not to the Central Government, hut to the outlay whiih 
each province might reasonably claim to incur upon the services 
which it administered. The first step taken in » onrluding a settle¬ 
ment xvas to ascertain the needs of the province and assign re¬ 
venue to meet them; the residue only of the income of the pro¬ 
vince coming into the imperial exchequer. The third feature of 
the system was the method by which the revenue accruing from 
various soinces was distributed. The residue which was avail¬ 
able for imperial purposes xxas taken in the shape of a fixed frac¬ 
tional share in a few of the main heads of revenue uliieli were 
known as divided heads. As, hoxvexer, the distribution of these 
heads could never be so adjusted as to xield to the province, 
xvlien added to the revenue fiom the purely provincial heads, the 
exact sum necessary to meet provincial charges, equilibrium xvas 
effected bv means of fixed cash assignments ; a deficiency being 
remedied hy an assignment to provincial revenues from the Im¬ 
perial share of the land revenue, and an excess by the reverse 
process.”* 

*See Resolution on Provincial Kuianrc. 19]2. Para. 3. 
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(r) Resolution on Provincial Finance. i«;iTin: Renal 
Commission on Decentralisation which presented Report on 
j^th February, ic/jij, expressed it.s satisfaction, generally, with 
the linancisd relations existing between the (iovernment of India 
and the Local (Jovcrnments. Resides recommending further en¬ 
hancement of powers of the Local (iovernments in respect of ap¬ 
pointments and their emoluments, and further decentralisation in 
rtjjard to Public Works. Land Revenue, Forests, Police, and 
Medical Administration, it suj't'esled the lollovinjf changes in 
the financial relations ■- - 

(i) that wlit'ii 11 veil ns-ignmei.ts in .my l*it-xiiM'f liecnmo iiinlulx laritr. 
they should In* commuted. iin riiriiinsliimi*s |ic*rnillled. into -hint's of 
mowing revenue: 

(ii) thot wlit'ii thf I'l'M'iiui'- of I’riivoii'i.il ttii\oi'iini("its it«|iiii«*tl 
general increase. this mijrlit lie provided hy gfiieialN pmvirici.di.Miig 
divided heads of revenue; mid 

(iii) thot if. Ini-eiiftfi*. the Provincial Legislative (oiiueils ohtained 1 
nil effective control over Provincial fiiunitthe I’n-vnicis should he given 
more distinct sources of revenue, power to impose -peci.il t.iMitioii. mid 
uren'er poweis over their bndgei-. 

Ip consequence of the Report, th" (iovernment of India re-' 
ferred, for the opinion of Local (iovernments, a number of specific 
points alfeclinif the financial relations of the Imperial with the 
Provincial (iovernments, the more important of which may he 
summarised as follows :— 

(a) Certain problems rej^ardinj* the assignment of revenue 
to the provinces under the quasi-permanent settlements. 

(/»! The desirability of provincial taxation. 

(c) The advisability of floating provincial loans in the open 
market. 

The reports of Local (iovernments were considered in de¬ 
tail by the (lovernor-Ceneral in ('ouneil; the orders of the Secre¬ 
tary of Stale were taken where necessary ami finally on utli 
May, iqi», a Resolution was issued by the (Iovernment of Lord 
I larding brinffinj; together in one place the decisions which had 
been reached upon the various points at issue.* 

*t)n the first uf these points, meut’oiied nlmvr. tlie following rules 
"‘•re laid down hy the (Soveminent of India with the approval of the Secre- 
,:, ry ol State: - 

i. The provincial .settleinenls will in hi* lire be perinarent and not 
Mihjix-t to ri'vi.Mon. In case of serious famine 111 a province, the question 
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Tin* iu*t result of tin- rlianjjvs made in iyi2 was that fixed 
assignments were reduced and the provincial share of growing 
revenues was increased; the list of provincial and divided heads 


ut assistance from tho icveiiiiis of llit* (Snverimient of India will In' mii- 
shlcrcd Tin* (*t>\einmeiit of India reserve the right to call for assis¬ 
tance from provincial revenues in the event of grave imharrassnient ill 
their own finances. 

n. When I he lived assignnieM of a province becomes unduly large and 
hampers the expansion of its revtime. as compared with the legitimate and 
necessary growth of expenditure, it will mdinarily he converted, either 
in whole or in pan. into a slime of growing it venues, as soon as the state 
of Imperial finaiiees permits 

iii. In the event (f the grant of special allotments to Local (toveru- 
inciits out of surplus .revenues not riipiired for the remission of fixation, 
the reduction of debt, or oilier pm poses the Ouv eminent of India will 
retain the option of declaring the pm posts foi which the money is pro¬ 
vided: hut 

(a) the grants will not involve gieater interfeience h\ the Cciit-ral 
fSoverunicnt iluui at present exists; 

(It) they will lie made with due regaid to the wishes of llie leiipient 
(iovemmuit: mid 

(«■) they lived not nircssnnly he devoted one and the s.ime purpose 
in eveiy province. 

iv. A Loc.il (ioveriinient may not budget f n <i deficit, unless it 
satisfiis the (ioverniocnt of India 'hat the excess expenditure is ih'e to an 
evceptioii.il ami non recurring cause, mid also, il (lie ih licit involvis a 
reduction of the provincial balance below I he picsci died miiiitiiiitu. ‘hat 
siiitnhle ari'aiigemeiits will lie mule fur .lie restia.ition id the niiiiiimitii. 

v. If a L.tal (Siivi mincut cvh.nists it* own halunic and receives per¬ 
mission to overdraw upon the goncr.il b.il.inces it will lie rct|iiii-etl to take 
the necessary .iiiinuut .is a sln.it loan from the Ouvciniiiriil of India. 

vi. Kut ii re collect urns in provini ml h.idgcts liy the (ioveinnient of 
India will he restricted to (a) divuliil heads .mil (h) I he pmpi sed totals 
of reviutie and expenditme 

On the tpieslioi. of desirability of provimi-il lav.ition the Hesolutioti 
observed a< follows:- 

The (Jfiveinment Indi.i are ..me again in geneial agreement with 
the ('omiiiission. Their attitude 1 -.wards pn.vimiiil taxation in the past 
has never hren one of disfavour. It Inis frequently been employed, and 
still in some measure exists, as a supplement to the general revenues for 
purely provincial purposes. The provincial rates and taxes which have 
recently been remitted owed their abolition, not to their provincial charac¬ 
ter. hut ic the fact that they resti.l almost entirely on the land, which the 
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was recast; tlu* settlements were made permanent; the interven¬ 
tion of the Government of India in the preparation of provincial 
budgets was curtailed; hut decentralisation as regards the 
powers to tax and borrow was not effected.* 

(3)-Nature of Financial control 

We have seen that spending authorities in the matter of 
Indian revenue were the Secretary of State in Council, the Gov- 
einment of India and the Local Governments. The Central Gov¬ 
ernment controlled the Provincial Governments, the Secretary of 
State in Council controlled the Government of India, and the 
Hritish Parliament theoretically controlled all. Practically the only 
check which existed on the Government of India was that of the 
Secretary of State in Council and where the two agreed their 

( tllVfl IIHIPIlt Ilf Illlllll. Ill | Ml I Mlallll I 1 Ilf .1 M‘ttll'l| | II ll ll \ , ||» Slip III ||-tip\P nf 

niisi'ollnmmis burdens. 

Tin* (Vntrsil (iuMM linn ill Iiiivp 111 flip past ficipiently advised that 
|iiw\iiiciiil resources should lie supplemented I■> small .mil ciiiitious measures 
of |>n>\im-iul taxation. They Iiiivp assen'rd to the thcorcticnl cnii'idera- 
ti> ns thiii. 111 a Viist i-oiinti-y of gicatly varying conditions. impenni tux.i- 
1 ion must of necessity he test rated in its lange, .is vpij ftw taxes »-■’ 
Mipulilp for iiiipositiiui 111 eviry pint of the liuh.iu Kiiipne; tluit tlu* 

mmlpnee of .-in Imppr.'al impost must lie lightei m some .ire is lln.i 111 

others: that tlie provineinl tii\ntioii might not m.ippiopilately balance such 
nipi|iiiilities: I lint u ta\ which would cause dissatisfaction in one pan id the 
■ miiitiy might .House 110 opposition in another: .uid that evpei intents m 
taxation might thus be made with sifdy on .1 small scale wh: li \v• hiLI In* 
unpiiideiil 01 i\en dangerous if applied to India as .1 whole" 

The (‘oiiiiiiission had 1 eeommeiided th.it when the pioviuces are tu.ide 
iiuliiiioiiiiius they might li.ive .1 light of t.ising. The (Sovernmeiit agreed 
to this liuorclical consideration Imt said that as ' 111 ae'u.il pi.ietne definite 
Minnies of piovinci.o taxation have never 1 eeu pressed with any 

cut husia.sin" it did not see the neeessily to remove it st net ions on the 

powers of tiixatioii of the provinces. 

Willi regard to the |H-i>vincial lioiTovving also the CSo\eminent did not 
think it advisable to remove restrictions, and this lor two le.isoiis, ( 1 ) A 
ptnviiu-inl loan would compete with the Imperial loans, (u) The power 
would afford the provincial governments .111 inducement for lavish outlay on 
public works and might lead to tiiinneiat eiiiliarrussiiieiit. 

* Regarding legislative, administrative, and financial devolution effected 
by statutory rules made under the Government of India Act. 1919, see 
the description of Devolution rules in the Chaptirs mi Reforms of 1919. 
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powers of incurring increased expendilure were almost unlimited. 
The machinery of constitutional control in regard to expenditure 
of rc\ enues had three grave defects :— 

(1) The Council <>l India which was intended originally to 
he a check on llie Secretary of State had become reduced, in 
course of time, to the position of a mere consultative hoard. 
The guarantees provided by the Act of 1858 for securing the 
independence of members were, nearly all of them, swept a wax 
by the amending Acts of 18(19 anti 187b. Under the Act of 1858 
the members held office during good behaviour and were not re¬ 
movable except on an address of both Houses of Parliament. 
The modifications of 1869 and the additional powers vested in the 
hands of the Secretary of State by the law of 1876 deprived the 
Council of its original dignity and independence and reduced it 
to the status of a subordinate board composed of the nominees 
of the Secretary of State. Theoretically the Council of India 
controlled the action of the Secretary of State in regard to ex¬ 
penditure but practically the machinery of Secret Department 
enabled the Secretary of State to order even without the know¬ 
ledge of the Council a course of action which might practically 
render large expenditure inevitable.* 

(2) As the Secretary of State lor India was a member of 
the British Cabinet with safe majority behind him the control 
exercised by the liritish Parliament over the administration of 

, Indian revenues was only nominal. 

(3) The only control over expenditure that existed under 
the law was ojfieial control. Heal popular control, in the sense of 
control by tax-payers, was entirely absent from the whole sys¬ 
tem. The budgets were presented to the Legislative Councils in 
India for criticism only and were not rccpiircd to be passed. As 
Ci. K. (iokhale remarked in his evidence before the Welbv Com¬ 
mission in 1879: “The position virtually amounts to this, that 
it is the administration of finances of one country bv the Exe¬ 
cutive Covernment of another, under no sense of responsibility 
to those whose finances are so administered.” 


“Orders in lunucctiuu with (lie A Odum War. 1879 . were sent by the 
St cretin'}' uf State to the (loveriiniciii <>| India without first laying the 
mutter before the Council ..f India. 
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Thus sit thi* time of introduction of reforms of lyuj the eom-r 
trol of the Secretary of State over Indian finance was still abso¬ 
lute. 'l'he progressive devolution of powers of expenditure which' 
had been inside since 1870 by the Secretary of State in Council in 
f:i\our of the Governor-General in Council and by the latter 
in favour of the Local Governments was directed merely by ad¬ 
ministrative convenience. In law the real controlling authoritx 
was still the Secretary of State in Council. All proposals lor 
tsixations and loans required his consent, and even the budgi' of 
the Central Government rereived his approval before it was p.e- 
sented to the legislature. 



CHAPTER VI 

JUNCIAL INSTITUTIONS 

(1) -Judicial powers of the Comyany before grant of 
the Diwani 

During tin* 17th century though the East India Company 
laid established important trading settlements at Bombay, Mad¬ 
ras anti Calcutta they were \et in the position merely or merchants 
and factors holding their possessions by leave ol, and in obedi¬ 
ence to, the Indian rulers except in the Island of Bombay which 
they held in full sovereignty. It appears, however, that from 
the very commencement the English residents of the factories re¬ 
mained subject to their own laws administered l»v their own 
■officers. The first Charter of iboo, granted b\ Queen Elizabeth, 
conferred on the Company not only a power to make reasonable 
hi Jthi ich 

and provide pains and penalties in cases of disobedience. In ibiS 
Sir Thomas Roe, the ambassador of James I, formally secured 
from the Mn^ul Emperor, with regard to the factory at Surat, 
the privilege of allowing English icsidcnts to refer their dis¬ 
putes for adjudication to their own officers. The Charter 
of iWii empowered the (ioxernor and Council of each factory “to 
.judge all persons belonging to the said (lovernor and Company 
or that should live under them in all causes, whether civil or 
criminal, according to the laws of the kingdom, and to execute 
judgment accordingly." The Charter of ibHj which gave the 
Company full powers to make peace and war also established 
a court of judicature to he held at such place or places as the 
Company might dir In 

established Major’s Courts of English model at Madr as, Bo m- 
bav, and Fori William, each consisting of a Mayor and nine 
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Mdermen with power to hear civil suits, actions and picas bc- 
1 ween party and party. These were declared to he Courts of 
Record from whose judgments appeals lay to the (imernor and 
Council, and, in important cases, further appeal to the I’rivy 
Council. The (iovernor and live seniors of the Council wete rc- 
i|Uired to hold quarter sessions four times in the >ear foi trial i f 
all kinds of offences excepting treason. In 175.?, bv Letters 
Patent, Courts of Request were established at each of the three, 
Presidency towns for the determination of suits in which the 
amount involved did not exceed Rs. jo I heir jurisdiction was 
limited to liuropeans and it was expressly provided that suits 
between Indians would not be determined b\ the Major's Couit 
unless by consent of the parties, a limitation which showed an 
intention on the part of the British Crown not to 1 l.tim rights to, 
territorial sovereign tv over am portion of India. 

(2)-Company’s Courts 

The year 1765 marked the commencement ol the Hast Jnd-n 
Company’s territorial sovereignty. Clive sin reeded in obtaining 
from Kmperor Shah .Main grant of the l)iwaw or fisi at and civil 
administration of Bengal, Behar and Orissa The \iztwml or 
criminal jurisdiction continued to remain with the Xavvnb seated 
at Moorshcdahad. The Companv were to collect the revenue, 
maintain the army, and he responsible tor the ndministriiiion nl 
ejvil justice. Not being familiar with the state of the countrv mi 
the interior the Company did not interim* with the management 
of civil institutions till 177J except bv appointment of a lew 
Kuropeun officials, with superior authority, to superintend the 
revenue and judieial administration. 

(«) Revenue and Civil Courts. In 1771 the Court of' 
Directors resolved “to stand forth as Divvan" and bring the ad- 1 , 
ministration of revenue and justice under immediate control of] 
the Companv's servants. The following vear Warren Hastings,' 
who was appointed to the (lovernorship of Bengal, drew up a re¬ 
port for..the reorganisation of judieial and revenue institutions 
which was immediately adopted by the Government. Under this 
plan moffussil Divvani Adawluts, under the supervision of Kurn- 
pean collectors of revenue, were established in each district, and 
a Sudder Divvani Adawlut or Civil Court of Appeal presided,over 
by the .Governor ami members of his Council was instituted at 
Calcutta. 
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A lending feature of Warren I lasting's plan was the union 
ol judicial and revenue authority in the same officer hut in this 
the (Iovernor-deneral was out-voted by the majority ol his 
Council. |n 177-5, •be business of revenue collection or manage¬ 
ment was vested in six Provincial Councils and the work of ad¬ 
ministration of civil justice was transferred from the Kuropean 
collectors of revenue, who were recalled, to the Indian Amils 
who were appointed instead. The decisions of Amils were made 
appealable to the Provincial Councils and a second appeal lay 
to the Sudder \dawlut or the (Iovernor-deneral in Council. The 
separation thus begun was completed in 1780 when by certain 
regulations made in that year eighteen Divvani Adawluts, inde¬ 
pendent of the Councils, were established in the districts with 
jurisdiction over disputes relating to property and mercantile 
contract while all cases regarding revenue or rent were reserved 
for the exclusive cognizance of the Provincial Councils or the 
collectors who eventually superseded! them. Lord Cornwallis, who 
came to India as the (Iovernor-deneral in 178b. favoured for 
some time the scheme of 1772 and in pursuance thereof placed 
the civil courts under superintendence of the collectors but ex¬ 
perience of the next six years convinced him of the justice of 
entirely separating fiscal or executive Irom judicial powers. The 
collectors were, henceforth, entrusted purclv with exccuti\e work 
of revenue collection and management under supervision ol the 
Board of Revenue. Tlie dovcrnmcnl thus finally deprived itself 
of the power of interfering in the administration of laws in the 
first instance reserving only as a court of appeal its right to inter¬ 
fere, in certain cases, in the last resort. 

The Sudder Diwani Adawlut established at Calcutta and 
hearing appeals from the Moll'ussil Civil ( ourts, and the Bo ir I 
of Revenue consisted originally of tin* (Iovernor-deneral and 
Council. By a Regulation of 1801 the Sudder Diwani Adawlut 
was made to consist of three Judges selected from members of 
the covenanted service, and in 181 r of a Chief Justice and as 
many Puisne Judges as the (iovernor-deneral in Council con¬ 
sidered necessary. The Regulations had the effect of separating 
the executive and legislative from the judicial authority of tin- 
state. At the same time Zillah and City courts for the trial of 
civil suits in the first instance, and six Provincial Courts for the 
purpose of hearing appeals from these were established; their 
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jurisdictions were ddined, and judges were directed to act, where 
no specific rule existed, in accordance with justice, equity, and 
good conscience. 

There existed at this time fixe classes of Pinvmuul (ml <'units. 

1. The lowest 111 grade weie lliu Courts of ('oiiiiiiissioiiei> tailed 
Smltler Ameeus aud MuousilTs eni|iuwered by a regulation of 1 19.5 to decide 
civil suits of the value not exceeding Rs. 50. 

2. Register Courts i-mpnnc ed to trj c.i.ises for aim uni- not exceeding 
Ks. 200, when authorised by the Judges. Theii decrees vvuc not valid 
until revised uud eounleisigned by the Judge. 

3. D.iwani Adawluts or City and Zillah eourts. 

4. Provincial Courts, hearing .ippeuh from the e'omts of the third 
class. 

5. Sudder Diwani Atlawlut. vested witti the uppoll.itc juiisdictiou and 
general power of supeivision over the liifeuor couits 111 dl suits of tlie vuluo 
above Ks. 100. 

li'uder Reguliitioii \ ol 1831 several impoitanl changes «\ete made. 
Iltgister Courts mill I'mvim-inl Courts o| Appeal vviie abolished. MoousifT’s 
Courts weie eiiipoweieil to tlx suits of (lie value of IN. 200. and to the 
Courts of Sudder Aniwiii suits eould lie leferred by .1 ulges of wliieh the 
value did not exceld Ks. . r i.000. Original jurisdiction was given to the 
Judges in all suits exceeding m value IN. 5.000. uitli an appeal dneil to 
the Sudder Diwani Atlawlut. 

Tin* system of civil courts established |»\ Lord Cornwallis 
in Bengal was adopted in Madras Presidency in 1X02. Revenue 
and Civil Courts were kept distinct. As in Bengal, the judiciary 
in Madras consisted ot' Register Courts, Diwani Adawluts, Pro- 
\incial Courts of Appeal, and Sudder Court consisting of the 
(■overnor and Couneil. Where the value involved was Rs. 45,000 
or more, further appeal lav to the Clovernor-tleneral in Council. 
Bv Regulation III of 1807 the (lovernor ceased to he a Judge. 
In 182b headmen of villages were appointed Moonsill's with 
power to try suits of the value not exceeding Rs. 10. Village 
Punrliayats were conferred judieial powers. In 1845 Pcyvingial 
Courts of Appeal were abolished, and New Zillali —Courts 
established. 

In Bombay Civil Courts were established after the Bengal 
Regulation of 1704. I11 1.845 the appointment of joint Zillah 

Judges was authorised. 

(h) Criminal ( 'ntirls. The plan adopted by Warren 
Hastings in regard to the administration of criminal justice was 
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»Ih‘ retention of Muhammadan law and tribunals under general 
control of the Xawah but subject to the supervision of the Com¬ 
pany’s Government. Tlu* sjsleni did not work satisfactorily. 
’I be delay in bringing offenders to justice resulted in the increase 
of crime. The constitution ot Courts was also defective. . Lord 
Cornwallis by Regulations made in 1790 anti 1793 entirely re¬ 
modelled the judicial system. Courts of Circuits composed of 
i'.nglish Judges, and of the i'asee and Mooflee, were instituted, 
'lhe authority of the Nawab Nazim was abolished, and his 
powers transferred to the Governor-General in Council who 
formed lhe Suddcr Nizamat Adawlut or the highest of the Pro¬ 
vincial Criminal Courts. By Regulation II of 1801 the Sudder 
Nizamat Adawlut was directed to be composed of a Chief Justice 
and Puisne Judges instead of the Governor-General anil Council, 
and by Regulation Nil of 1811 the number of Judges was in¬ 
creased. The Circuit Courts failed to provide prompt adminis¬ 
tration of justice and were consequently abolished in 1829. Their 
powers were transferred to the Commissioners of Revenue who 
now became Criminal Judges in all cases of importance. But tlu* 
task was found too heavy for them, and accordingly a Regula¬ 
tion of 1831 invested Zillali and City Judges with criminal juris¬ 
diction. In 1871 was passed the Bengal Session Courts Act 
which provided for the appointment of Sessions Judges and 
Additional Sessions Judges by the Local Government. The Act 
was a temporary measure and was repealed in 187.1. 

Judicial institutions similar to those established in Bengal 
were introduced in the Presidency of Madras in 180’. Four Cir¬ 
cuit Courts smd a Court of Criminal Appeal consisting of the 
Governor and Council wire established. The former were abolish¬ 
ed in 1845 .iikI their jurisdiction was trsntsfcried to the judges of 
Zillali Courts. 

In Bombay, Magistrates, Zillali Judges, anil Courts of 
Circuit exercised criminal jurisdiction. A special court also exist¬ 
ed for trial of political offences. Hindus were tried bv their own 
criminal law, Parsis and Christians by English law. In 1841 it 
was enacted that political offences should he cognizable by the. 

‘ ordinary courts. 

A separate court of Nizamat was established for the North- 
West Provinces in 1831. 
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These Revenue, Civil, and Criminal Courts were s. t up by 
the Company by virtue of powers and jurisdiction derived from 
Indian rulers and were known as Company’s Courts, as dis¬ 
tinguished from Crown Courts, set up under British loyal Char¬ 
ters and statutes of Parliament. 

( 3 ) Crown Courts 

The Mayor’s Court and ntliei Crown Cnails existing in 
Calcutta had no jurisdiction o\er Kuropcans in the interior of 
Bengal, their authorilv being limited to Calcutta and its depen¬ 
dent factories. In 1772 a Bill v.as intinduced in the House 
of Commons l»v Sullivan providing lo> die establishment of a 
new Court in Bengal with jurisdiction nvei all Christian persons 
resident therein, but it was thiown out.* The following \ear 
was passed the Regulating Act which established at Fort William 
a Supreme Court of Judicature consisting of a Chief Justice and 
three other judges (subsequently reduced to two), all barristers 
of not less than five years' standing, appointed bv the Crown, 
with full civil, criminal, and ecclesiastical jurisdiction, and em¬ 
powered to administer English law to all British subjects and 
persons in employment of the Company. Its judgments were 
made appealable to the Privy Council, subject to certain restric¬ 
tions. The Mayor’s Court at Calcutta was abohshed, but the 
Court of Request continued to exist. The provisions of the 
Regulating Act and of the charter were obscure and defective 
as regards jurisdiction and powers of the Supreme Court. 
“British subjects’’ and persons in “employment" of the Com¬ 
pany were to be subject to the Court’s jurisdiction but as to 
the definition of these phrases the Act was silent. The Supremei 
Court began to apply English rules of law and procedure dis¬ 
regardful of Indian conditions. It refused to recognise the gov¬ 
ernment of the Nawah or the authority of his agents and of the 
Provincial Courts. Judges of Civil and Revenue Courts were 
allowed to be prosecuted for acts done in the regular perfor-, 
mance of their duties. The boundary line between the authority, 
of the Supreme Court, which derived its existence from the j 
Crown, and of the Provincial Courts which were appointed bv j 
the Company, was left undefined. “For seven years," Cowell 1 



*8ee Ibid, p.ige 7, 
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observes, “the conflict between them raged. The Court issued 
its writs extensively throughout the country, arrested and brought 
to Calcutta all persons against whom complaints were lodged: 
zemindars, farmers, and occupiers of land, whatever their rank 
or consequence in the country. Defaulters to the revenue were 
set at liberty on habeas corpus; the government of the Nawab 
which still remained in the hands of the Company, the effective 
instrument for the administration of criminal justice, was declar¬ 
ed by the Court to be an empty name without any legal right, or 
the exercise of any power whatsoever, and the production in 
Court of papers containing the most secret transactions of Gov¬ 
ernment was insisted on. The Court was charged with stopping 
the wheels of Government by the technicalities of English law, 
and of effecting a total dissolution of social order.”* 

I'o remedy these evils the Bengal Judicature Act was passed 
in 1781 which clearly defined the powers and extent of jurisdic¬ 
tion of the Supreme Court. It provided:— 

(1) tlint, the Supreme Court was not to exercise jurisdiction in matters 
concerning revenue or nets done in collection thereof according to tho 
usages of the country or the regulations of the Guvornor-Geneial in Council; 

(ii) that the Governor General and Council of Bengal were not to he 
subject, jointly or severally, to the jurisdiction of the Supreme Court for 
anything euusrlled. ordered, or done in their public capacity: 

I (iii) that the Supieuie Court was to li.ive jurisdiction in nil manner 
1 of actions and suits against all inhabitants of Calcutta, provided that the 
matters of iiilnritnnee. succession and contracts would he determined by 
the personal law of the parties, or where one of .the parties was a Muham¬ 
madan and the other a Hindu hy the laws and usages of the defendant: 

1 (iv) that rules and forms for the execution of process were to he 
accommodated to the religion and manners of the Indian; and 

(v) that 110 action would lie in the Supreme Court against any jndicinl 
officer on the country courts in respect of any judgment or order of his 
court. 

The existence of civil and criminal moffussil courts independently of 
the Supreme Court, was recognised: the appellate authority of the Governor- 
General ami Council was also recognised and confirmed: and the Gover¬ 
nor-General was empowered to frame regulations for the Company’s CourtR 
independently of the Supreme Court. 

At Madras and Bombay, Mayor’s Courts of English muni¬ 
cipal model existed till 1797 when they were replaced by 

♦Herbert (Well’s Courts and Legislative Authorities in Tpdia. Tagore 
Law Lectures -1872. p. 52, 
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Recorder’s Courts, subject to the same limitations as verc im¬ 
posed on the Supreme Court at Fort William by the Act of 1781. 
They had jurisdiction over British subjects resident in the terri¬ 
tories of the (iovernments of Madras and Bomlm or in the 
Native States in alliance with those Governments. Courts of 
Request were established by a charter of 1751. The Recorder's 
Courts at Madras and Bombay were replaced hv the Supreme 
Courts in 1801 and 1823 respectively. The Courts ol Request weie 
replaced by Small Cause Courts in 1850. 

In 1833 an Act (3 and 4 William IV, C. 41) was passed by 
the British Parliament determining the conMitutioii of the Privy 
Council as a Court of Appeal. 'I lie right of appeal to the King 
in Council was first granted in connei tion with judgments of the 
Mayor’s Courts established bv the Crown’s charter of 17 2(1. The 
right was also reserved in reference to the Supreme Court at 
Fort William and Recorder's Courts (subsequently replaced by 
the Supreme Courts) at Madras and Bomlm. In 1781 the right of 
appeal from judgments of Sudder Diwatii Adawlut of Bengal was 
also recognised, and Regulation XVI of 1797 limited this right 
in point of time, to a period of six months from the date of judg¬ 
ment, and in point of value to cases where the amount involved 
was not less than Rs. 50,000 exclusive of costs. In 1818 the right 
of appeal was extended to judgments of the Sudder Courts at 
Madras and Bombay. An order in Council issued in 1838 re¬ 
duced the amount for purposes of appeal from Rs. 50,000 to 
ro,ooo, a proviso which was retained in the charters of High 
Courts in subsequent years. As originally constituted in 1833 
the Judicial Committee of the Privy Council consisted of 
the Lord President, the Lord Chancellor, and such of the Coun¬ 
cillors as held or had held certain judicial offices mentioned 
in the Act. By the Judicial Committee Act, 1871, four paid mem¬ 
bers were added whose place was subsequently taken by four 
Lords of Appeal in Ordinary appointed under the provisions of 
the Appellate Jurisdiction Act, 187(5. Under the Act of 1833 four 
members formed the quorum but by a later Act the number was 
reduced to three (3 and 7 Viet. C. 338). 

(4)—Amalgamation of the two systems of Courts 

Right ti ll 18 61 there e xiste d in British India two parallel 
systems of judicial institutions of entirely dissimilar origin, one 
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in the Presidency towns where Crown Courts had been establish¬ 
ed by Royal Charters and Acts of Parliament, and the other 
in the moffussil where courts were organised by the Company by 
virtue of the powers derived from the Indian rulers. UntiT 1834 
the former were amenable only to the legislative authority of 
British. Parliament and such Regulations of Indian Governments 
as the Supreme Courts those to acknowledge and register. The 
moffussil Courts administered Hindu and Muhammadan laws as 
amended and supplemented by Indian legislation, and had 
generally speaking no jurisdiction over Europeans. The Crown 
Courts followed English law of procedure and applied for the 
most part English substantive law except in certain classes of 
civil suits instituted against Hindus and Muhammadans. 

. The first attempt to bridge the gulf was made by the Charter 
Act , 1813. It vested the Company’s Courts with civil jurisdic¬ 
tion over Europeans. But the immunity was only partly attacked 
since the Act gave them a distinctive right of appeal to the 
Supreme Court instead of the Sudder Court to which appeal lay 
in the ordinary course. This individious^ right itself was jaken 
away by Act XI of 1836 commonly known as the Black Act. Till 
1x813 European residents in India were subject to Criminal juris¬ 
diction of the Crown Courts only in the Presidency towns. Under 
the Charter Act, 1813, (53 Geo. Ill, c. 155) Magistrates in the 
Moffussil were empowered to act as Justices of the Peace and 
exercise jurisdiction over European British subjects out of the 
Presidency towns in certain classes of criminal cases. This 
authority was gradually extended by subsequent legislation. 

The next step towards amalgamation was the establish’ 
went throughout the country of,a uniform system of laws. The 
codi fication and simplification of laws was one of the greatest 
reforms effected during this period. The East India Company 
began by attempting to govern Indians .hy. Indian Jaw an.d 
Englishmen by. English. Jayv but^the system broke dov^n^is Sir 
Courtney Ilbert has observed, for three reasons.* In the fi^jt 
place there was the di fficul ty of ascertaining the native Indian 
law. Secondly, even where it could be ascertained it often em¬ 
bodied ryles which were repugnant to the ideas and traditions 
underlying the. English legal system. Thirdly, the Indian law was 


♦Government, of India, 3rd edition, page 368, 
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deficient; there were large and important branches of law, such 
as contract, tort, trust, etc., for which it supplied insufficient 
guidance. From an early time, therefore, there began to grow 
up in India a large body of Anglo-Indianjcasc^ law and Regtda- 
tions of the legislatures amending'and supplementing the Indian 
laws. Many of the earlier Regulations were directed tp r empve 
some glaring defects of the Muhammadan crimimil jurispru¬ 
dence. In 1780, the Government of Bengal _issued a Cod 3 of 
Regulations for the administration of justice, and the following 
year a revised code was issued. Warren Hasting’s plan of 1772 
which directed that in civil suits regarding marriage, inheritance, 
etc., the court should follow the personal law of the parties 
was recognised and confirmed by the amending Act of 1781 (21 
Geo. Ill, C. 70). A Bengal Regulation of i832_provided that in a 
civil suit the parties to which were of different persuasions the 
laws of their religion should not be permitted to operate to 
deprive such party or parties of any property to which, but for 
the operation of such laws, they would have been entitled. The 
principle of the Bengal Regulation was extended throughout 
British India by Lex Loci Act, 1850, which declared that no per¬ 
son would be liable to forfeiture of his rights, property, or in¬ 
heritance, by reason merely of being excluded from his religion 
or caste. TJie Bombay Regulations gave precedence to .local 
usjige over written Hindu or Muhammadan law.in the determina¬ 
t ion ofjcivil rights, 'file same principle was subsequently applied to 
the Punjab by the Punjab Laws Act, 1872. InjL§33i the at ten- 
tion of British Parliament was drawn to the unwieldy, confus¬ 
ing, and obscure slate of law in British India, and a consolida¬ 
tion and codification of these laws was urged as an urgent neces¬ 
sity for the proper guidance of magistrates and judges.* The 
Charter Act of 1833 directed the Governor-General to_ appoint a 
Law ^Commission to "Inquire into and report on the state of laws 
and administration of justice in British India. The work of the 
Commission fell chiefly on Lord Macaulay, and the first subject 
taken up was the preparation of a code of p enal Jaws. The. draft 
was co mpl eted in 1838 but it was not till i86o_tharit was passed 

*In 1813 the legislative powers of the Councils were enlarged. “For 
another twenty years the three Councils continued to make Regulations, 
and in doing so constantly added to the complexity of the law system 
. which the courts were expected to interpret.” (Report on Constitutional 
. Reforms, 1918, p. 36). 
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into law. Two more Commissions were appointed, one in i8«ff 
and another i ff 1861 . whose labours resulted in the preparation 
of several codes of substantive law and procedure which were in 
course of time placed on the statute book and made applicable 
to all courts and. persons throughout British India, superseding 
the native Indian law on the subjects to which they related. The 
firstjedition of the Code of Civil Procedure was pass ed in 1859, 
followed by the Code of Criminal Procedu re j n 1861. These were 
supplemented by the Indian Succession Act L j865, th e Hindu Will s 
Act, 1870, the Evidence ond Contract. Acts, 187a . the Specific 
Relief Act, 1827, th e Ne gotiable Instruments Act, 1881 , the 
Tran sfer of Property Act and Indian Trust Act, 1882, the.Limita¬ 
tion Act, 1908, etc. Substantially the whole criminal law of India 
was codified, but the codification of civil laws was yet far from 
complete. There were three difficultie s which stood in the way 
of codification of Hindu and Muhammadan laws. In the first 
place great portions of these laws were believed to be of more or 
less divine origin and legislative interfcrnce with them was re¬ 
garded politically dangerous. Secondly, codification would have 
stereotyped rules which, under the silent influence of social and 
political forces, were in the process of change. Thirdly, there was 
no single body of Hindu law that was generally recognised; it 
differed in different provinces, and was often modified by local or 
family custom. 


.4 third step taken in the direction of uniformity was ta. 
aboli sh the Supreme and Sadd er Courts and to constitute in their 
places, injeac.h Presidency, one sole Court of Appeal with control 
over all the Courts both in the Presidency town and in the 
Moffussil- This was done by the Indian High Courts Act,. 1861, 
(24 and 25 Viet., C. 104) which empowered the Crown to es¬ 
tablish hy f-ttpre Patent th ree High C ou rts at Ma dras, Bombay 
and F ort William to which were transferred the jurisdiction and 
powers formerly exercised by the chartered Supreme Courts and 
the Sudder Diwani and Nizamat Adawluts. Each one of these 
Hjgh C our ts con sisted of a Chie f Ju sti ce and not mor e th an 
fifteen judges;' of whom not less than one-third, including the 
Chief Justice, were barristers, and not less than one-third were 
members of the Indian Civil Service. Power was also given to 
create a fourth Hig-h Cour t which was exercised i n 1866 when 
a High- Court was established a t Allahabad . An Indian Act 
r Mils ' -S-- 
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passed in the same year, constituted a Chief Court i n the P uflja b, 

on the m odel of the High Courts, composed of two or _tDpre 
Judg es appointed by the Governor-General in Council and invest¬ 
ed with the highest appellate power and original jurisdiction for 
the trial of certain civil and criminal cases. “Tim .result of the 
establishment of the High Courts was,” Cowell observes, "to 
com bine the Judges of the Supreme, and Sudder C ourts , and 
thereby to constit ute jt_ single tribunal. But as far as the policy 
of fusing two rival systems of judicial administration was con¬ 
cerned, no great advance was thereby made. The Supreme Court 
in reality -survived as a distinct branch of the High Court, viz., 
in its original side.”* 

In 19U only four prov inc es in British India, were possessed 
of High Courts of Judicature. Charters to establish High 
Courts for Bengal, Madras, and Bombay were issued in 1862, 
and another for the creation of a High Court at Allahabad in 
1865. Their Letters Patent were similar in all important respects 
save that in the case of the High Court at Mlahabad no provi¬ 
sion was made for the exercise of ordinary original jurisdiction 
except as regards criminal proceedings against European British 
subjects. A Chief Court was established for the Punjab in 1866, 
constituted on the lines of the Allahabad High Couit, hut deriv¬ 
ing its authority from the Indian Legislature and composed of 
judges appointed by the Governor-General in Council. Ajiutbauizas 
ct^ated for Lowe r Burma, at Rangoon, on the model of Presi¬ 
dency High Courts, witF*ongTnaf civil and criminal jurisdiction 
for Rangoon. In all thg remaining provinccjsjhc h ighes t tribunal 
Wjis_that q {.the Ju dicial Commissioner appointed by the Govern¬ 
ment of India. The Indian High .Coqrts Act, 191 i t provided 
f or th e establishment, if necessary, c?f additional High Cpurtsjn 
any part of Bri tish India, and in order to meet the needs of the 
increasing volume of judicial business raised the maximum num¬ 
ber of judges frdnV'l6 to 20. A provision, was also made for the 
appointment 'of temporary additional judges by the Govgrn'or- 
, General in Council. In exercise of the powers co nfe rred by th e 
A ct a H igh' C6urt 'was established o.t. Patna in igx^and anothe r- 
a t La horejn_lg tg. ' ' 

' *The History and Constitution of tlije Courts yyj 
ties in India t by Herbert Cowell,'Tagore Law Lectures—1872, p. 236, '' 
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(5)— Some features of the administration of criminal 
justice 

I n 187 3 was issued a fresh Code of Cri minal Procedure r e¬ 
pealing the pariipj~A«4s on the sub ject. It was enacted that 
besides the High Courts, the Chief Court of the Punjab, and the 
Judicial Commissioners’ Courts in the Non-Regulation provinces 
there should be four grades of Criminal Courts in Br itish In dia, 

, namely, theXQurt oTSess ion. the~C ourt of the Magistrate of the 
first c lass, the.Court .gf th e Mag istrate of the second class, and 
the Court of the Magistrate pf the third cla ss. Every province 
was to be divided into sessions divisions and there was to be a 
Court of Session and a Sessions Judge for every such division. 

. The Local Government was empowered to appoint Additional afld 
Joint Sessions Judges who were to exercise all the powers of the 
Court but to try such cases only as the Local Government directed 
them to try or as the Sessions Judge of the Division made over to 
them for trial. The distinction beween the three classes of Magis¬ 
trates rested on the amount of sentence they were competent to 
award. A. Magistrate of the firs t class might sentence up Jo the 
tqrm of two yeara a nd impose a fine upt o Rs. 1,000; a Magistra te 
of the second class might imprison upto six months and impose 
a fine, un to &s. .200; a .M agist rate of the third class mig ht im¬ 
prison for one month an d impose a fine upto Rs, 50. The first* 
two might order whipping or include in the imprisonment solitary 
confinement, but such an order could not be made by a Magis¬ 
trate of the third class. Magistrates of all the three classes were 
appointed by the Local Government and acted in subordinatio n 
to the Magistrae of the Distr ict. The Local Government 
might divide a district into divisions and place a Magistrate of 
the first or second class in charge of a division. The Divisional 
Magistrate was subject to the control of Magistrate of the dis¬ 
trict, but he in his turn controlled the Magistrates in his division. 
In the Non-Regulation Provinces the Local Government was 
empowered to invest the Deputy Commissioner or other chief 
executive officer of the district with power to try as Magistrate 
all offences not punishable with death, and to pass sentence of 
imprisonment for a term not exceeding seven years. The Local 
Government was also authorised to appoint in any district specia l 
Magistrate s, or a Bench of Magistrates with the powers' of a 
Magistrate of the first, second, or third class. 
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■ The' following features of the administration of criminal 
justice established in British Indian deserve notice on account of ' 
their constitutional significance :— 

(«) distinctions in criminal procedure. 

A special chapter in the Code of 187a related to the investi¬ 
gation and trial of of fence s committed h y European British sub¬ 
jects. The distinctive racial privileges given to them by the 
code may be summarised as follows:— 

1. No judicial officer, other than a Presidency Magis trate, 
could investigate a case against a European offender untess~he 
was himself a European British subject hdtclTng the'double office 
of Magistrate of the first class and Justice of the Peace, and-lhe 
highest punishment which such Magistrate could award was 
th ree monthslJmprisonment and fine of Rs. 1,000. In more 
serious cases the Magistrate was to commit the accused to the 
Court of Session unless the offence complained of was punishable 
with death or transportation for life or the Sessions Judge was. 
not a European British subject in which case commitment was to 
the High Court. 

a. A^. Sessions Judge to exercise jurisdiction over _a. 
European .JirUisil_JUbiecL must himself be a European and the 
maximum sent ence which he could award was_. one year’s im- 
pri sonment and fine. More serious cases were to be transferred 
to the High Court. 

3. Convicted by a Magistrate he could appeal to the Court 
of Session or to the High Court, at his option. Convicted by a 
Court of Session he might appeal to the High Court. 

4. The High Court was vested with power to order any 
European who complained of unlawful detention within its juris¬ 
diction to be brought before it to abide by its further order. 

Matters were in this position in 1883 when the Government 
of India announced its decision to settle the question of jurisdic¬ 
tion over European British subjects in such a way as to remove 
from the code, atonce and completely, every judicial disqualifica¬ 
tion which was merely on race distinctions. The announcement 
met with a storm of opposition on the part of European popula¬ 
tion which resulted eventually in the abandonment of the plan 
originally proposed by the Government. The only amendm ent^ 
i n the law made bv Act III o f 188 ± was that a District Magis- 1 
trate or Sessions Judge was not to be disqualified from holding f 
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trial bv reason merely of his non-European nationality but this 
was made subject to the condition that every European British 
subject brought for trial before the District Magistrate or 
Sessions Judge was- to have the right, however trivial the charge, 
to be tried by a jurv of whom not less than half the number were 
i Europeans or Americans. Another change made was that Dis¬ 
trict Magistrate trying a European British subject with a jury 
was authorised to pass sentence of imprisonment which might 
extend to six months and fine which might extend to Rs. 2,000. 
The Act cannot he said to have diminished in any way the privi¬ 
leges of European British subjects. On the other hand it took 
aWav the summary powers of the District Magistrates and gave 
to Europeans a claim "which could not hi* made,” as Sir John 
Strachcv has observed, "hv an Englishman in any Magistrate’s 
.Court in his own country.”* "The legislature virtually declared 
jthnt the summary power of the European District Magistrate 
|over European offenders should he taken away, not because this 
,\vas held to he in itsotf desirable, but because such powers could 
(not be given to a District Magistrate who was a native. While 
this change was made in the powers of District Magistrates, the 
j law in regard to other Magistrates remained unaltered.”f 
Other Magistrates of the first class, outside the Presidency 
towns, when appointed Justices of the Peace, continued to 
exercise sunimhry jurisdiction over European British subjects 
but no Indian was appointed to act in that capacity and exercise 
such jurisdiction. 

(ii) Combination of judicial and executive functions, notably 
the functions of judge and prosecutor in the District Officer. 

• By the early Regulations of the Company Collectors were 
made judges of their own acts concerning the collection of reve¬ 
nue. In 1793, Lord Cornwallis attacked this system and a,.tem¬ 
porary separation was effected. In the same year by Regulation 
XXII the old Zemindar police system was abolished, and con¬ 
trol over the police was placed in the hands of Magistrates. By 
Regulation. IV of 182T the Governor-General in Council was 
empowered to confer magisterial powers upon revenue "officers, 

•Indin, Tts Administration and Progress, Nir .John Stvackey, 3rd 
I'ditinn, p. 103 . : 
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arid this resulted in the conjunction of powers of collector, police 
officer, magistrate, and revenue judge in the District Officer.' - 
As the position stood the district officer, designated Collector 
in the Regulation and Deputy Commissioner in the Non-Regu¬ 
lation provinces, besides heing the chief executive officer in the’, 
district, and revenue court, discharged multifarious duties in 
the administration of criminal justice. He possessed large 
powers for prevention of crime; in the investigation of cases the 
police authorities acted in close co-operation with him ; he could, 
if he so desired, try cases as a lirst class Magistrate; he was the 
court of appeal from judgments of second and third class 
Magistrates; he distributed eases among magistrates in the dis¬ 
trict, and finally inspected their work ,ind submitted reports 
about it to the Provincial Government. The Assistant Commis¬ 
sioners, Tahsildars, and Village Headmen similarly combined 
executive, revenue, and magisterial functions, hut they exercised 
no control over the Police. While combination of powers of 
Collector and Revenue Judge was also considered wrong in 
principle, the chief criticism was directed against combination of 
police and magisterial powers in the hands of district officer 
which made him both the prosecutor and the judge in criminal 
cases. 

(ill) General absence of jury system of trial. 

Local Governments were empowered by the Code of Crimi¬ 
nal Procedure to direct that the trial of any particular class of 
offences before a Court of Session in any district shall be by jury. 
Trial before a High Court was by jury except in eases trans -1 
ferred to the High Court in which trial was bv jury in the High] 
Court’s discretion. 

(h) Restrictions on the right to the writ of Habeas 
Corpus. 

Section 491 of the Code of Criminal Procedure confined the 
issue of the order of the nature of the writ of Habeas Corpus 
to the limits of the ordinary original civil jurisdiction of the High 
Courts of Judicature at Fort William, Madras, and Bombay, and 
specifically forbade issue of the writ for the benefit of persons 
detained under the licngal State Prisoners’ Regulation, 1818* 
Madras Regulation II of 1819, Bombay Regulation - XXV of 
1827, the State Prisoners’ Act,' 1856, ’ Or the State Prisoners’ 
Act, 1858. Sections 456—458 of the CAde gave more extensive 
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remedy to a European British subject unlawfully detained. In 
such a case any of the High Courts could issue the order within 
the local limits of its appellate criminal jurisdiction and such 
other territories as might be decided upon by the Governor- 
General in Council.* 

(«•) Lack of adequate constitutional guarantees fn^jecitre 
legalism and independence in judiciary. 

The.. High Court judges held office during pleasure of the 
Crow n unlike in Epgland where they were removable only upon 
an address presented by the two Houses of Parliament; the law 
required at least ope-third of the judges to be recruited by way 
of promotion from members of the Indian Civil Service and the 
institution of temporary judges further negatived the principle of 
security of tenure. 

(vi) Existence on the statute book of legislation arming the 
,executive authority With arbitrary powers of punishment without 
■first obtaining trial and conviction in the ordinary Courts of law, 
or following the ordinary rules of procedure. 

To this category belonged the Bengal State Offences Regu¬ 
lation, 1804, the Bengal State Prisoners’ Regulation, 1818, 
Madras Regulation II of 1819, Bombay Regulation XXV of 1827, 
the State Offences Act, 1857, the Seditious Meetings Act, 1911, 
the Indian Criminal Law Amendment Act, 1908, the Indian Press 
Act, 1910, etc. 

(a) Tlu^JSiate Offences Regulation, 1804, applied to terri¬ 
tories subject to the Government of the Presidency of Fort 


♦Art XII of 18$ lias extended the jurisdiction to issue the writ to the 
limits of the appellate criminal jurisdiction of any High Court thereby equa¬ 
lising the privileges of Indian and European British subjects so far as 
Britiah India is concerned. 

Section 419-A which has re enacted in a modified form the provision of 
Section 458 in the Code of 1898. empowers any court established by Letters 
Patent to issue the writ in case of a European British subject within such 
territories outside the limits of its appellate criminal jurisdiction as the 
Governor-General in Council might direct. 

In addition to the writ of Habeas Corpus which may he issued by a 
High Court, magistrates under Section 100 of the Code of Criminal Proce¬ 
dure have the power to issue search warrants for the benefit of persons 
illegally confined. 

Long detentions by the police without warrants are guarded by Sec¬ 
tions 60 and 61 of the Code. 
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William. The (iovcmor-Gen*;ral in Council was empowered to/ 
suspend the functions of ordinary criminal courts within any terri-i 
tory and to establish martial law therein during- the time of war) 
or open rebellion, and also to direct immediate trial b\ court 
martial of persons connected with such rebellion or war. ThO 
penalty in case of conviction was death and forfeiture of property. 
The Governor-General in Council was not precluded by this 
Regulation from causing persons charged with offences under the 
Regulation to be brought to trial before the ordinary courts of 
judicature.* 

( b) The Bengal Regulation, III of 18 i8, and analogous 
Regulations in Bombay and Madras Presidencies provided that 
when for reasons of state it was necessary to place under personal 
restraint individuals against whom there might not he sufficient 
ground to institute judicial proceedings, or when such proceed¬ 
ings might not be adopted to the nature of the case or might for 
other reasons be inadvisable or improper, the warrant of f 
commitment under authority of the Governor-General in Council 
would be sufficient authority for the detention of any state 
prisoners in any fortress, jail or other place subject to the parti-l 
eular Presidency. The Government was made the sole judge op 
necessity, anil the period of detention was not open to appyal 
or revision hv any court of law. 

(c) The State Offences .let, \l of 1857, provided that, 
whenever Government proclaimed that any district subject to it | 
was or had been in a state of rebellion it would be lawful for it/ 
to issue a commission for the trial of all persons charged 
with having committed within such district any crime against the 
state or any heinous crime against person or property. A court 


*The Regulation was applied in the ease of Punjab disturbances in 
1919 but uii ordinance was promulgattd substituting trial by Commissioners 
instead of by court martial. The Regulation was repealed by Act IV of 

1922. 

I11 uddition to any such statutory authority Hie Crown 1ms tin* prero¬ 
gative power in time of war or rebellion to proclaim martial law and* sus¬ 
pend the ordinary law. It was held in the case of Kx Parte Marais (1902 
A.C. 109) that when the fact, of rebellion or insurrection is established the 
civil courtH have no jurisdiction to call in question the propriety of action 
of the military authorities. The courts of law huve jurisdiction, however, 
,^o determine whether the circumstances justify the application of martial 
‘law (1904 A.C., 114). 
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'Held under such commission could pass upon persons convicted 
•'-any sentence warranted l>y law with regard to the crime 
1 committed, and the judgment of the court was final and eonclu- 
l sive. The Act did not apply to European British subjects. 

(d) The widespread unrest and agitation for political reform 
which marked the beginning of the twentieth century leiL^to 
furthej- legislation of the same description. In Ma y, 1907, two 
persons were deported from the Punjab to Burma under the 
Bengal State Prisoners Regulation (No. Ill) of 1818, and a simi¬ 
lar action was taken against nine more in December, iyo8, in 
Bengal and Eastern Bengal and Assam. In the meanwhile an 
Ordinance was promulgated in May, 1907, which required that 
in “proclaimed areas” notice must be given to the police of the 
intention to hold a public meeting for the discussion of public or 
political matters and any meeting likely to promote sedition or 
cause disturbance of public tranquility might be prohibited by 
the District Magistrate. The Ordinance was superseded in 
November, 1907, by the Prevention of Seditions Meetings .let, 
provisions of which were substantially identical with those of the 
Ordinance. The Act was intended to remain in force for three 
years only,’but its duration was extended up to 31st March, 1911, 
bv the Continuing Act, 1910. It was repealed in that year by a 
fresh Act which consolidated and amended the law. The new 

j Act made thejprcvious sanction of the (Jovernmenl of India neces- 
' sary for..due notification of proclaimed areas by Local Govcrn- 
I merits, and .required notice to be given only in the case of meet¬ 
ings for the .-discussion or consideration of subjects likely to cause 
disturbance or public excitement, and not, as the Act of 1907 did 
in the case/of-/meetings for the discussion of “any political sub¬ 
ject.” The executive was empowered to prohibit meetings when¬ 
ever it apprehended (disaffection or sedition. 

(e) Thd rirfcxt’bf-the new series of measures was th e Indian 
Criminal Law liiirUt/Weiif .Icf. A ’IV of 1908, which was intended- 
to provide “for the, more speedy trial of certain offences, and for 
the prohibition. q£ assyciatiijns dangerous to the public peace." 
The. Act applied-todiie ..province of Bengal, and Eastern Bengal 
and Assam, anti to-sueh (Other provinces to which the Govern¬ 
ment of India by notification might be pleased to extend its opera¬ 
tion. Where the Gifternor-Gen’eral or the Local Government 
directed the procedure therein prescribed to be followed, by th$' 
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Magistrate in the proceedings of a case the inquiry by such Ma¬ 
gistrate was to be ex-parte. The accused was not to be present 
during the inquiry unless the Magistrate so directed, nor war he 
to be represented by a pleader, nor was any person to have a right 
of access to the Magistrate's Court while he was holding such 
inquiry. If the Magistrate found on inquiry that the prosecu¬ 
tion evidence was sufficient to put the accused upon his trial he 
was to commit the accused to the High Court and forwaid there¬ 
with the whole record of the case. The trial before the special 
Bench was to be held without jury, and the provisions of the 
Code of Criminal Procedure, i8y8, were not to apply to such 
proceedings in so far as they were inconsistent with the special 
procedure prescribed in the Act. Notwithstanding the provi¬ 
sions of section 33 of the Indian Evidence Act, 1872, the evidence 
of any witness taken by the Magistrate during the inquiry was 
to be treated as evidence before the High Court if the witness 
died or could not be produced and the Hiah Court had reason to 
believe that the death or absence had been caused in the interests 
of the accused. 

( f) Two jrears after this was put on the statute book the 
Indian Press .'let, III of 1910, which had practically the effect 
of placing the .Indian press outside_the jurisdictjQii_aL Jaffijcajirts 
and entirely dependent for its existence at .t he rapr ice. and mercy 
of t he executi ve authorities. Every perso n keeping a printing 
press was required to deposit with the Magistrate secu rity to such 
an amount, not being less tha n five hundred or more than two 
t housand rupe es, as the Magistrate might in each case think fit 
to require. Section 4 of the Act by its extremely wide and com¬ 
prehensive terms vested the Local Government with large and 
unfettered discretion to forfeit the security, without warning and 
without trial, if any matter printed at such press was considered 
by the Government to be objectionable within the meaning of 
the Act. On making a fresh declaration u qrler the Er .es s a n d 
Regi stration of %>nks Act. _j 867 > Ike keeper was to deposit 
fresh security which, at the discretion of the Magistrate, might 
extend to rupees ten thousand and if, after such further deposit, 
the press was again used for publishing objectionable matter 
within the meaning of the Act, the Local Government was em¬ 
powered to forfeit such further security as well as the printing 
press used. Sections 8, 9, 10 and w enacted similar provisions 
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with regard to publishers of newspapers. The ag grieved perso n 
was given the right to apply to the High Court to set aside the 
order of forfeiture but the only ground on which such an appli¬ 
cation could be made was that the newspaper, book, or other 
document in respect of which the order was made did not con- 
laih any words, etc., of the character described in Section 4 of 
the Act. The burden of proof was cast on the applicant to 
establish the negative. The High Court’s power of intervention 
was the narrowest. It was not to pronounce on the wisdom of 
the executive order, or on the legality of the forfeiture by reason 
of failure to observe the mandatory conditions of the Act. The 
functions of the High Court were limited to considering whether 
the applicant had discharged the almost hopeless task of 
establishing that the publication did not contain words falling 
in the all-comprehensive provision of Section 4 of the Art. 

[g) The Great War which broke out in Europe in igi^Jed 
to the passing of the Defence of India Act, a temporary emer¬ 
gency measure, intended to secure the public safety and the more 
speedy trial of certain offences. The Act was to remain in force 
during the continuance of the war and for a period of six months 
thereafter. The rules made under the Act provided that where 
in the opinion of the Local Government there were reasonable 
grounds for believing that any person had acted or was about 
jlo act in a manner prejudicial to the public safety, the Local 
Government mighi, by order, direct that such person was not to 
' enter, reside or remain in any area specified in the order or was 
to reside or remain in any area specified, or was to conduct 
j himself in such manner or abstain from such acts as might be 
| specified in the order. Offences under the Act were to be tried 
■by Commissioners appointed by the Local Government and their 
, judgment was final and conclusive. They were to make a 
memorandum only of the substance of the evidence of each wit¬ 
ness examined. In some cases evidence was to be admitted not¬ 
withstanding the contrary provisions in the Indian Evidence 
Act, 187a. 

(/1) The Sedition Committee presided over by Sir Sidncv 
Rowlatt investigated, in 1918, the growth of the revolutionary 
movement in different provinces and concluded that the only way 
to suppress anarchical crime was "the strengthening df the 
ordinary machinery of law and order in such fashion as to lend it 
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permanently something of the power which it temporarily had 
acquired when buttressed by the Defence of India Act.” Accord¬ 
ingly the Government planned to introduce two Hills, one, a tem¬ 
porary measure, intended to meet the situation that would arise 
on the termination of the Defence of India Act, and the other 
to make a permanent change in the ordinary law of the land. 
Only the first of these, became law and was known as the 
Anarchical ami Revolutionary Crimes let .[A/. ''/ It was 

to remainTrfTorce for three years from the date of die termina¬ 
tion of the war. Part I of the Act provided for the constitution 
of si special court for the spced\ trial of politi<':il offences. Sec- 
lion 22 empowered the Local Government to older persons whom j 
it believed to be actively concerned in a movement likely to lead 1 
to the commission of offences against the state to furnish securi¬ 
ty of good.conduct to reside in a particular place, to abstain ] 
from any specified ait, and to report himself to the officer in 
charge of the police-station nearest to his residence at such 
periods «is might he specified. Such tin order was not to be 
questioned in any court of law. The Local (lovernment was 
directed to appoint an investigating committee of three persons 
to inquire and report to it on the propriety of any such order. 
The committee was to hold inquiry in camera and was not bound 
to observe the ordinary rules of evidence. The accused was to 
he given *‘n reasonable opportunity of appearing before it at 
some stage in its proceedings” but lie was not entitled to be 
represented hv a pleader. On completion of the inquiry the 
investigating authority was to submit its report to the Local 
Government which was to pass such order as it thought proper. 


(6) —Judicial system and the Rule of Law 

From what is described above it would be apparent that the 
judicial .institutions.—established in this country had little..iu. 
common with the “Rule of Law” which formed a fundamental 
principle of the English constitution. Professor Dicey observes: 
“when we sav that the supremacy or the rule of law is a cha¬ 
racteristic of the English .constitution, we generally include 
under one expression at least three distinct though kindred con¬ 
ceptions. We mean, in the first pl ace, that nrunan is punish, 
able or can be lawfully made to suffer i n hotly _ or goods except 
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for a distinct br each of law established in the ordi nary legal 
manner before the ordinary courts of the land. In this sense 
the rule of law is contrasted with every system of government 
based on the exercise by persons in authority of wide, arbitrary, 
or discretionary powers of constraint.”* "We mean 

in the second place.not only that with us no man is 

above thcTlaw, but (what is a different thing) that here every 
mao, whatever be his rank or condition, is subject to._the ordi¬ 
nary jaw of the realm and amenable to the jurisdic tion of the 
ordinary tribunals.” t It means, in the third place, “that the 
general principles of the constitution (as for example the right 
to "personal liberty, or the right of public meeting) are with us 
the result of judicial decisions determining. _ the 
rights of private persons in particular cases 
brought before the courts; whereas under many foreign consti- 
titutions the security (such as it is) given to the rights of in¬ 
dividuals results, or appears to result, from the general prin¬ 
ciples of the constitution.” The system set up in this coun¬ 
try resembled more the arrangement prevalent in the conti¬ 
nental countries of Europe where executive legally claimed or 
inherently exercised wide, discretionary powers of arrest and 
imprisonment; where men for offences unknown could be made 
to suffer penance and disgrace without trial and without con¬ 
viction ; where certain classes were exempt wholly or in part 
from the jurisdiction of the ordinary tribunals and in some 
cases of the ordinary law of the land; where constitutional 
rights of individuals instead of flowing from common law and 
the dicta of judges were defined and limited by statute, and 
where Government enjoyed the power by which special tribu¬ 
nals could be given jurisdiction in time of war, insurrection, 
riot, or rebellion, over civil citizens, more or less superseding 
the jurisdiction of the ordinary courts. 

/ Under the constitution established in British India while 
(the executive claimed no inherent powers of constraint and 
! every act had to be justified by the law of the land it was vest- 
| ed with wide powers in matters of arrest and detention, and 


*Law of the Constitution, p. 183. 
flbid, p. 180, 
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trial of offences by special courts set up for the purpose./ 
Though bound by the law of land it exercised complete control j 
over legislation and in^times of emergency the Governor-Gene- 
ral had the power to issue ordinances for the peace and good 
government of any part of British india. The ordinance | 
power virtually enabled the Government to rule by executive 1 
order by giving legal justification to acts noi warranted by the 
ordinary law. Though an ordinance could lie superseded or , 
controlled by an Act of the Central Legislature, the introduce, 
tion of a bill for that purpose required sanction of the Governor- 1 
General. It was held in the case of Hitggu versus the King 1 
Emperor (1 Lah. 326) that the Go\c.nor-Gcneral might by 
ordinance suspend the jurisdiction of ordinary Courts and de¬ 
prive British subjects in India of the right to be tried in the 
ordinary courts subject to the restrictions contained in Section ' 
63 (3) of the Government of India Act. 

The legal system introduced by the British rulers was based 
less on the theoretial reasonableness than on its suitability to 
local and political requirements. It was necessarily Imperfect, 
and with, the awakening, of national consciousness there was^ a 
steady demand for^ removal jjf .Its more glaring defects. Since! 
the foundation of the Indian National Congress in 1885 there ^ 
was no matter which received a more general support or more 
consistent attention than the question of the separation of 
executive and judicial functions.* The movement culminated 
in 1889 in a memorial addressed to the Secretary of State for 
India, Lord George Hamilton, signed by ten high judicial 
authorities, including Sir Richard Garth and Sir Richard Couch, 
who had served as Chief Justices of Bengal and setting forth 
eight pbjectiona_jyiuctujnay be summarised a§ follpws:— 

(1) that the combi nation of judicial with executive duties in the same 
officer violates .thaJirst 'principles of equity; 


*The controversy had started in the days of the East India Company. 
The question was considered in the report of the Commission appointed 
in 1837 to inquire into the police system, but the majority expressed 
itself in favour of union of magisterial and police duties. The report of 
the Police Commission, 1860, seemed to indicate that the combination of 
powers was meant to be a temporary arrangement, but in 1872 Sir Fits 
James Stephen, in a minute, emphasized the union of functions as a 
condition of security of British dominion. 
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(2) that while a judicial authority ought to be thoroughly impartial, 
and ought to approach the consideration of any case without previous 
knowledge of the facts, an executive officer does not adequately discharge 
liis duties, unless his ears arc open to all reports aiul information which 
he can in any degree employ for the benefit of the district; 

(3) that executive officers in India, being responsible for a large 
amount of miscellaneous business, have not time satisfactorily to dispose 
of judicial work in addition: 

«*'(4) that being keenly interested in carrying out pariicnlar executive 
measures, they are apt to lie brought more or less into conflict with 
individuals, and therefore it is inexpedient that they should also lie 
invested with judicial powers; 

- (5) that under the existing system Collector-.Magistrates do. in fact, 
neglect judicial for executive work; 

^6) that appeals from revenue assessments are apt to be futile when 
they are lienrd by revenue officers; 

- (7) that grout inconvenience, expense and sufferings are imposed on 

suitors required to follow the camp of a. judicial officer, who. in the 
discharge of his executive duties, is making a tour in' his district; and 

(8) that the existing system not only involves all whom it concerns in 
hardships and inconvenience, but also by associating the judicial tribunals 
with the work of the police and of detectives, and by diminishing the 
safeguards afforded by the rules of evidence jirodnecs actual miscarriages 
of justice and creates, though justice be done, uppoi tumties of suspicion, 
distrust and discontent which are greatly to be deplored. 

I The Government defended the existing system on the 
•grounds that concentration of authority was consistent with the 
j oriental view of administration, that it was economical, that a 
separation would everywhere weaken the Collector’s position 
and thereby of the British Government, and that the union of 
powers was necessary in the country to prevent disorders due 
to religious, social, or political differences. 

'the-movement for 1 lie repeal of discriminating laws cul- 
minated in a resolu tion .for “the declaration df rights of the 
people of India as British citizens” Ii^§ficcj_a^t4hc _ special session 
of Jhe^ Iiidian National .Congress h^ld at Bombay^ i n iQi8 and 
reaffirmed at the ordinary annual meeting of the Congress at 
Delhi, in December the same year. 

Tha- B — o l u ta on jirged -the British Parliament to provide by statute;— 
^ (a) that jUI Indian. Subjects of His Majesty and all the subjects 
naturalised or resident in India are equal Jb§forfi_ tlie_Jaw, and thaw 
be no penal nqr administrative law. in force in this country, whether 
•nbstantive nr procedural, of a discriminative nature; 



JUDICIAL INSTITUTIONS 0858—1918) 12? 

(b) that no Indian subject of His Majesty shall be liable to sutler in 
liberty, life, property, or in respect of free speech or writing or of the 
right of association, except under sentence by hii ordinary corn l of justice 
and us a result of lawful and open trial; 

(c) that every Indian shall be entitled to. bear arms subject to thq 
purchase of aTiccnse us in Great Britain, and that the right shall not bo 
taken away save by a sentence of an ordinary court of justice; 

(d) that the press shall be free and that no license or security shall 
be demanded on the registration of a press or newspaper; and 

(e) that corporal punishment shall not be inflicted on any Indian 
subject_of Ilis Majesty save under conditions applying equally to all other 
British subjects. 



CHAPTER VII 

LOCAL SELF-GOVERNMENT 

(1)—Local Self-Government bodies in 
pre-British times. 

Rudimentary institutions of local self-government existed 
' in India from times immemorial. The village communities 
' were in the nature of little republics enjoying almost complete 
j autonomy in matters of local administration. The King’s 
Government did not interfere with their organisation so long as 
there was regular payment of taxes into the exchequer. This iso¬ 
lation was less marked in the Hindu period than in the Muham¬ 
madan times. "In the Code of Manu the connection of the 
king with the village is of a direct kind, the headman himself 
being appointed by him. The Artlisastra describes a vast 
arrangement of espionage by which the king might be kept in 
touch with the affairs of the village. The Sukraniti requires 
the king to inspect the villages personally every year.”* 

The stal l’ of functionaries by means of which village com¬ 
munities carried on their internal government included (i) the 
headman who acted as the general superintendent, arbitrator, 
and collector of revenue in the village, (2) the accountant, who 
kept the account of cultivation, (3) the watchman, who gave 
information ot crimes, exhorted travellers, and guarded" the 
crops, (4) the boundary man who preserved the limits of the 
village, (5) the superintendent of tanks and watercourse, (6) the 
priest, (7) tht schoolmaster, (8) the astrologer, and (9) the village 
artisqtis, namely, the smith and carpenter, the potter, the 
washerman, the barber, and the poet. All these were servants 

•J. Jlatliai’s Village Government in British India, p. 33. 
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of the .village community and were remunerated for their pub* 
lie services either by grant of land or by a share in the grain. ■ 
The most important feature of viUage government war the 
Fane hay at or Village Council, an association of inhabitants for 
the purposes of administrative and judicial work. The term 
Panchayat was used both to denote a g ener al, me eting of the 
w hole comm unity as well as the select council of jt. General 
meetings of all the village residents were, however, rare except 
in the backward and aboriginal communities. Some of the south 
Indian inscriptions relating to the Tamil kingdoms of the tenth 
century A.D. describe the existence of several small committees 
lor local administration appointed by the villagers casting lots. 
These were probably subordinate to the larger assembly.* 
“There are references here and there to women members on 
village committees, and apparently women were under no 
absolute prohibition.”! The system of election as understood 
in the West was unknown. As Sir Herbert Risley once ex¬ 
pressed, “the method by which the Panchayat is elected cannot 
be expressed in terms of European political phraseology. The 
people get together and they talk, and eventually an opinion 
emerges from their talk which is the opinion of all of them. 
There is no majority, for they are unanimous; there is no 
minority, for the minority has been talked over and casts in its 
lot with the majority. The process can only be described as 
selection by acclamation, in the way the earliest Greek and 
German popular bodies were selected, the oldest mode of election 
in the world.”* Trifling disputes were settled by the arbitra¬ 
tion of the headman, who also possessed power of punishing 
minor offences such as abusive language, assault, and tresspass, 
b ut ttafc jnore important ones were referred to the Panchayat. In 
either case the procedure was irregular and informal. The 
jurisdiction of the council was as a rule cpnflncd to civil cases. 
It was not a. fixed tribunal but was constituted for the adjudica* 
tion of each particular dispute whenever the parties agreed to 
submit to its award. The duty of constituting and summoning^ 
the council lay, ordinarily, with the headman and the number of 


*Mathai’s Village Government in British India, p. 26. 
flbid, p. 29. 

jlbid, p. 30-31. * 
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persons summoned might range from five or less to fifty or more..- 
It was. a court of equity and attempt was made to give judgments- - 
which satisfied both the parties. The intimate, local knowledge 
of the judges was, generally sufficient to secure speedy and 
substantial. justice, and except-in notorious cases their decisions 
■ were final. “The chief advantage of a Panchayat was, of course, 
the obligation which the very nature of the tribunal threw upon 
parties and witnesses to tell the truth. In a small concentrated 
community it was not likely that any one who cared to live a 
' comfortable life would mention an untruth before a council of his 
fellows.”* 

Subject to minor local, variations, these were the main 
features of village government which existed in India from times 
immemorial prior to the -British rule. The anarchy and dis¬ 
organisation which followed the dissolution of the Mogul Empire 
led to a decline of- communal spirit in villages and eventually the 
administrative duties formerly exercised by the village community- 
were necessarily taken up by the Provincial Government and its- 
subordinate*agencies.. The three principal officers of the village— 
the Headman, the. Accountant, and the Watchman—continued to 
be important members in the village organisation .but as servants 
of the Government and not of the village body, and their 
remunerations now took the form of payments in cash instead 
of grants of land or of grain from the community. The 
institution of Panchayat gradually disappeared as the need for its 
continuance ceased, f 

ft) 1 —Attempts to revive and utilise indigenous 
village institutions, 

Attempts were made in subsequent years to revive communal 
life in the villages and in some cases to utilise indigenous village 
institutions for purposes, of rural administration. 

*H>id, p. 165. 

jThiee factors, werp. chiefly, responsible fur the success, of Panchayat 
in the pre-British tirnes.^ (a) In the alienee of effective state control 
and management some local agency for village administration was a 
matter of necessity, (b) In the absence of state tribunals near at hand 
villagers freely availed of .the judicial powers of the Panchayat. (c) The 
institution was popular as it had little of officialism about it. Its 
functionaries were not servants of the Government; its powers were real 
and its decisions were final. 
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(*) Village school committees were started in some • provinces 
in connection with schools under the management of District and 
Local Boards, and consisting of elders of the village appointed 
by the Board on the recommendation of Government educational 
authorities. The school committee was required occasionally 
to visit the school*, enforce discipline, repbrt school matters to 
the Board, grant casual leave to the school master for a limited 
time, and in some cases also to repair school building and collect 
subscriptions for the school fund. The. idea was.jto-.rercreate a 
sense of local patrio tism in connection with the village education. 
The plan succeeded only in the provinces where the committees 
were given real power and responsibility, in others it failed' to 
stimulate local patriotism.* 

(«) The Fami ne Com mission of 1880 emphasised the need 
of strengthening and using the old village agencies in connection 
with famine relief. It reported :— 

" In most parts of India some village urgan ; sution exists which offers a 
ready and natural, though still imperfect, machinery for coping with 
famine, and it is of special importance that whatever is possible should 
be done towards improving and strengthening this machinery where it is 
present, so that it may become more thoroughly efficient for purposes of 
village relief. For the progress of the country, the encrurapement rf the 
principle of locnl self-government by which business of all ki"ds should 
be left more and more to local direction, is of much''moment, and nowhere 
more so than in dealing with local distress; and however great be tho 
difficulties in the way of its practical realisation, it will be well neVer tef 
lose the opportunity of taking any step thai may lead towards it. M f 

In the Provincial organisation for famine relief, which came 
to be established, the village agencies employed were the 
panchayat of elders and the three local officers—the headman, 
the accountant, and the watchman. Whenever the Provincial 
Government declared that famine conditions existed in any area 
it was, made the dut y of Collector -to set this machinery in, 
motionf 

(ui) - In addition to the- district and local boards established 
under -Local Self-Government Acts two more agencies •were 
'ins tituted for the purposes mainly of ru ral "sanitation. These 
were ' Village Unions" and ! Sanitary j jaBffldlgff.' -■Both were 

*See J. Mathai’s Village Government in British India, p. 

fReport, Part I, para. 142. 

JMathai’s Village Government in British India, p. 78, 
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artificial organisations but while the former were constituted of 
a group of villages situated in closely adjacent area the latter 
were restricted to the administration of single villages. Village 
Unions were founded only in the provinces of Madras and' 
Bengal, in either case under the direction of rural boards. “In 
Madras between 1889-90 and 1902-3 the number of unions 
increased from 248 to 379 and their income from 34 to nearly 7 
lacs of rupees.”* In Bengal the union system was introduced 
in 1895-6 and the number of unions amounted to 57 in 1902-3. 

In 1911*12 the number rose to 393 in Madras, but no correspond¬ 
ing progress was made in Bengal. The administration of a union 
was vested in the hands of a panchayat consisting of headmen 
of villages and nominated members. In Madras a scheme for 
partial introduction of elective principle was sanctioned by the 
Government in 1912. The Madras Local Boards Act, i884^Jaid— 
down the following duties of the Union Panchayats :— 

(1) lighting of the public roads; 

(2) cleaning of the public roads, drains, tanks, wells, etc.; 

(3) with the previous sanction of the Government the 

establishment and maintenance of hospitals, dispensaries, and 
schools; * T 

(4) making and repairing public roads and drains; 

(5) supply of water for domestic purposes; and 

(6) preservation of public health. 

The Bengal Local Self-Government Act, 1885, further 
assigned to the village unions the management of cattle poftnd 
and the control of registration of statistics. The income of 
Madras Unions was derived mainly from the proceeds of a light 
tax on houses, and in Bengal the Union fund consisted of money 
accruing under the Cattle Trespass Act and contributions made 
by the Local Government and the District Board. 

As a consequence of Lord Dufferin’s statement of sanitary 
policy issud in 1888, Village Sanitation Acts were passed in 
Bombay and the Central Provinces which led to the creation of 
Village Sanitary Committees. Unlike Unions their sole function 
was of attending to village sanitation. In 1912 the total number 


^Imperial Qaaetteer, Vol. IV, p. 304, 
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of Committees which had been formed in Bombay was 286 and 
in the Central Provinces 56. The question of establishing* 
Village Sanitary Committees was also taken up in the United 
Provinces in 1912. The Sanitary Boards established in Bombay 
consisted of such number of residents of the village, and magis¬ 
trates having jurisdiction in the village, as was prescribed by the 
Government, all being nominated by the Collector. In the 
Central Provinces the Committee consisted of the headman and 
not less than four representatives of the village inhabitants 
chosen by election in open assembly. 

(iv) Acts were passed in several provinces conferring 
judicial powers on village headman. He was constituted a 
Civil Court in Madras bv the Madras Village Courts Act, 1889, 
in Bombay by the Deccan Agriculturists' Relief Act, 1879, in the 
United Provinces by an Act of 1912 and in Burma by the Burma 
Village Act, 1907. He was also made in Madras, Bombay, and 
Burma a village magistrate to try petty cases of assault, abuse, 
and theft. 

(i>) In a few provinces the Panchayat institution was 
incorporated by law in the ordinary judicial system. An old! 
regulation in Madras passed in r8i6 permitted trial by panchayat 1 
of a suit in which both the parties agreed to submit the dispute 1 
to panchayat. It was to be summoned by the village headman, * 
consisting of an odd number of persons not less than five and 
not more than eleven, and majority was to decide. The award 
was tto be final except in cases of gross partiality. No limit was 
prescribed in regard to the amount or value of the suit. Judged 
from its actual working the regulation was a complete failure. 
Mr. Mathai observes :— 

“The report on Civil juBtico in 1880 mentions ten cases as decided by 
village panchayats. The view of judicial authorities in Madras on this 
unpopularity of panchayats was thus put in 1889, in a report of the Court 
of Sadar Adawlat: "Considering that the parties in suits referred to 
village panchayats are not chargeable with any costs whatever, it waa 
natural to expect that, with these advantages, arbitration would be more 
generally resorted to. The result of the experiment seems to warrant the 

conclusion that with the great mass of the people.its prevalence in 

former times was a matter of necessity, from the want of other tribunals, 
rather the effect of a prepossession in "favour of an ancient institutions.” 
The existence of other courts with rather slow and elaborate modes of 
procedure, composed of judges who did not know local matters too 
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case to shun panchayat. But the constiution given to panchayat under 
the regulation was itself a cause. The old panchayat was a thoroughly 
informal affair. • It took its own time, met where and when it liked, was 
ignorant of the blessedness of odd numbers and of decision by a majority, 
and was not as a rule accustomed to having its decrees annulled by a 
petition sent over the hends of its members. It must also be remembered 
that the headman was becoming increasingly rather a representative of 
the Government than a man of the people; and the large powers given to 
him in the constitution and conduct of panchayat were not likely to 
impress the villagers with the popular character of the institution. *’ 

Judicial panchayats were also introduced in Bombay Presi¬ 
dency by a regulation of 1802, modified by another of 1827. The 
system failed as in Madras and was finally abolished in 1861. 

Act VI of 19 12 authorised the establishment of panchayats 
in the Punjab to assist in the administration of civil justice. 
The Local Government was empowered to create a panchayat or 
panchayats in any district and fix the maximum number of 
members. The Collector was authorised to order removal or 
suspension of any of the members. The panchayat was to take, 
cognizance of suits not exceeding in value Rs. 20 or such higher 
sum, not exceeding Rs. 200, as the Local Government might, 
for each panchayat from time to time notify. Its jurisdiction was 
to be concurrent with competent Civil Courts, and rested on.- 
consent of the parties. It was to be summoned on application 
made before a Munsiff, and the Bench of Judges was to consist of 
such members of the panchayat as were nominated by the parties 
themselves. In the event of disagreement decision was to 
follow the opinion of the majority. The orders of the Bench were 
in certain cases revisable by the District . Judge, and no legal 
practitioner was permitted to appear in proceedings before the 
Bench. 

(vi) The Royal Commission on Decentralisation, which 
presented its report in 1909 , again emphasised the need of consti¬ 
tuting village p'imchayats and suggested the lines on which these 
'should be' developed. Lord Ripon’s Resolution on Local Self- 
Government, 1882 , related solely to the constitution of municipal, 
district, and sub-district boards and the question of developing 
self-governing institutions in villages was left untouched. lit 
Chapter XVIII of their report the Commission expressed thel 
desirability' of constituting village panchayats and indicated thel 
general principles on which they should be worked. Thel 
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Commission's proposals on the 'subject might > be summarised as- 
tollows:— 

(1) It was considered desirable to constitute and develop village 
punctiayats but the system was to be gradually and cautiously worked 
The Headman ot the vinage, where one was recognised, w*>» to be ex- 
oliiCiO cha.Milan ol tiie pain huyat; ether members wet'e to be untamed by 
a system of informal election by the villagers. The piinthayat. was to be 
a small body of about live nuinbcis, and only in exceptional cases weie 
different villages to be brought under lire same panchnyat. 

(2j Subject to necessary local variations the normal junctions of 
punchayats were to be (a) summary j.insdietion in petty civil and 
criminal cases, (b) cleaning of tue village, and minor viiluge works, (c) 
construction, maintenance, and management of village school, ami (d) 
management of small fuel and fodder reserves. 

(3) The system, to succeed, was not to be concomitant with any, new 
form of local taxation, i'anchayats were to receive a portion of land 
cess levied for local board purposes in the village, special grants for 
particular objects of the local importance, receipts from village cattle 
pounds and markets, and small, fees on civil.8tuts, filed before them. 

(4) I'anchayats were to be placed under .supervision of the district 
officers and not of the rural boards. 

(5) It was, believed (hat with the panchnyat system thus developed 
it would be unnecessary to retain artificial local agenc.es such as village 
unions and sanitary committees. 

Ihe Government of India, by their resolution on Local Self- 
Government, while indicating the general lines on which advance 
was most likely to be successful, left the formulating of pro¬ 
grammes in the hands of Local Governments and Administra¬ 
tions. The principles suggested were as follows— 

(i) The experiments were tojie made in selected villages or areas 
larger than a village, - where the people in general agreed. 

(ii) Legislation, where necessary, was to be permissive, and general. 
The powers and duties of panchayats, whether administrative or judicial, 
need not be identical in every village. 

(iii) In areas where it was considered desirable to confer judicial as 
well as administrative, functions ,upon panchayats the. same body was jo 
exercise both .the functions. 

(iv) Existing village administrative committees, such as village 
sanitation and education committees, were to lie merged in the. village ' 
panchayats where these were established. ~~ 

(v) The jurisdiction of panchayats in judicial cases was ordinarily to 
be permissive, but ,in order to provide inducement to litigants, reasonable 
facilities might be allowed to persons wishing to have their cases derided 
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by panchayats. For instance, court-fee, if levied, was to be small, 
technicalities in procedure were to he avoided and possibly a speedier 
execution of decrees permitted. 

(vi) , Powers of permissive taxation might- be con ferred on panchayats, 
where desired, subject to the control of the Local Government but the 
development of the panchayat system was not to he prejudiced by 
excessive association with taxation. 

(vii) The relations of panchayats on the administrative side with 
other administrative bodies were to be clearly defined. If they were 
financed by district or sub-district boards, there could be no objection to 
some supervision by such boards. 

In a subsequent resolution on Local Self-Government issued 
ift 1918 the Government of India modified some of these principles 
1 suggested. It was recommended that the area under a 
! panchayat should normally be a single village, and the seventh 
'of the principles enunciated above was also omitted. The reso¬ 
lution further observed 

“As regards the constitution of the panchayat, the points to which 
the Government of India attach most importance are the association pt 
principal village officers with the panchayats and an informal election ~of" 
'the other members by the villagers themselves. They would, however, 
allow the panchayat to choose its own president and would not render it 
obligatory that the president should be the villuge headman as suggested 
by the Decentralisation Commission. Of fhe possible functions to ho 
assigned to panchayats the most important are, in their opinion, village 
sanitation and village education (in the directions indicated in paragraph 
712 of the Decentralisation Commission’s Report) and jurisdiction in 
petty civil and criminal cuses. With reference to this last class of 
functions, it is especially desirable that the panchayat should he, as a 
rule, a body representing a single \ilhige otherwise the great safeguard 
tor the proper disposal of such cases, namely, local public opinion, will 
be lost. 

It should also be permissible, though not as the Commission 
suggested universally necessary, that the panchayat should receive some 
portion of the land cess raised in their villoges. The Government of 
India are also prepared, differing herein from the opinion of the 
Decentralisation Commission, to allow to the panchayats voluntu-y 
powers of supplementary taxation, the proceeds of which would be 
devoted to the special purposes for which the tax was levied.” 

(3)—Municipalities and rural boards under the 
East India Company 

f Unlike village panchayats, municipalities and rural boards 
I in India are essentially a product of the British rule and arc 
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modelled on the Borough and County Councils of England.! 
Local Self-Government in the sense of government by a body of 
local representatives was unknown in the urban areas in the pre- 
British times. 

I1X J687 the East India Conjgany were empowered- .to 
establish a corporation at Madras, with power to levy taxes, 
and in pursuance of this a municipality was constituted in the 
same year. The corporation consisted of a mayor, twelve 
aldermen, and sixly or more burgesses. Powers were given to 
levy taxes for the purposes ol' building, a town fioit.se, a publ ic 
gaol, a school for the inhabitants of Madras, and for the pay¬ 
ment-of salaries of the municipal servants including a school 
master. " 

In 1726 a charter was granted appointing or reconstituting I 
municipalities in the three presidency towns of Bombay, Calcutta, J 
and Madras. The last mentioned surrendered its old charter in' 
'758 when a fresh charter was issued.* 

Outside the Presidency towns there was practically no 
attempt made for municipal legislation till 1842, when an Act of 
that year, applicable only to Bengal, enabled "the inhabitants of 
any place of public resort or residence to make better provision 
for purposes connected with public health and convenience.” 
"This Act was in advance of the times. Based upon the volun¬ 
tary principle, it could take effect in no place except on the 
application of two-thirds of the house-holders, and as the taxa¬ 
tion enforceable under it was of a direct character, the law 
nowhere met with popular acceptance. It was only introduced 
into one town, and there the inhabitants when called upon to pay 
the tax, not only reftiscd, but prosecuted the Collector for tres¬ 
pass when he attempted to levy it.”t 

The principle of direct taxation having failed the Act XXVI 
of 1850, which provided for the constitution of Town Committees 
for the whole of British India, allowed indirect mode of taxation. 
The measure was, however, like the Act of 1842, of a permissive 
nature and consequently met with little enthusiasm from the in¬ 
habitants. 

^Municipal government in the three presidency towns is regulated hy 
special Acts, unci not by the geneinl municipal laws, 
fImperial Gazetteer, Vol. IV, p. 286. _ 
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The Report of the Royal Army Sanitary Commission, 1863, 
resulted in further municipal measures. Acts were passed for 
Bengal in 1864 and 1868, for Madras in 1865, for the Punjab 
in 1867, and for the North-Western Provinces in 1868. 

The municipalities constituted under these Acts were 
assigned the task, principally, of improving sanitation in the 
towns. In a number of provinces the election of Commissioners 
was made permissive, but except in the Punjab and the Central 
Provinces they were in fact all nominated.* The fact is that 
municipal government had been established for administrative 
convenience, and not with a view to promote the principle of 
democratic self-government. 

The Rural Boards were of still later origin. “When the 
Crown took over the government of the country in 1858 such 
boards did not exist though some semi-voluntary funds for local 
improvements had been raised in Madras and Bombay, while in 
Bengal and United Provinces consultative Committees assisted 
the District Officers in the management of funds devoted to local 
schools, roads, and dispensaries.! 

(4)—Lord Mayo's Resolution on Provincial Finance 

Lord Mayo's Resolution on Provincial Finance, 1870, made 
a prominent allusion to the scheme of developing local self- 
government institutions in the following terms :— 

“But beyond all this there is a greater and wider object in view. 
Local interest, supervision, and care are necessary to success in the 
management of funds devoted to education, sanitation, medical charity and 
local public works. The operation of this resolution in its full meaning 
and integrity will afford opportunities for the development of self- 
government, for strengthening municipal institutions, and for the 
association of natives and Europeans to a greater extent than heretofore 
ill the administration of affairs.” 

In pursuance of this policy local rates and cesses were 
imposed and in some provinces a portion of the income was 
entrusted to the management of local rural Committees. Munici « 
polities also increased in number. There was, however, greater 
inequality in the progress made in various provinces than their 

*Ibid, p. 287. 

fReport of Decentralisation Commission, 
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respective circumstances could be held to justify. Matters such 
as primary education and minor public works were still »n many 
cases reserved to the Provincial Governments. In some cases 
heavy contributions were levied from municipalities for police, in 
the administration of which they took no part. The attempts 
at Local Self-Government met with but little success. No real 
responsibility or power was entrusted to the local bodies. Though 
the Municipal Acts passed for the several provinces provided 
for the elective principle, e lec tion was brought into practical 
operation in only a few cases. “In Madras it was tried in four, 
and in Bengal in three towns; in the North-West Provinces the 
experiment was made in a number of municipalities but with only 
a moderate degree of success, and the Central Provinces was the 
only portion of India in which popular representation was 
generally and successfully introduced."* The best men in many 
cases did not present themselves as candidates for municipal 
office. The number of actual voters was insignificant as com¬ 
pared with the numbers on the registers. 

In 1881 a fresh Resolution on Provincial Finance was issued 
by the Government of India inviting the Local Governments to 
undertake a careful scrutiny of provincial, local and municipal 
accounts, with the view of ascertaining (1) what items of receipt 
anti charge could be transferred from Provincial to Local heads 
for administration by Committees comprising non-official, and 
wherever possible, elected members, and what items already Local 
but not so administered, might suitably be so; (2) what redistribu¬ 
tion of items was desirable in order to lay on Local and Municipal 
bodies those which were best understood and appreciated by the 
people; and (3) what measures, legislative or otherwise, were 
necessary to ensure more local self-government. 


^Imperial Gazetteer, VoL IV, p. 287. 

A Municipal Act was passed for the Punjab in 1873. In 1878 the 
total number of Municipalities in the province was 197 of which 8 were of 
the first class, 20 of the 2nd class, and the remaining 169 of the third 
class. In Dharmsala alone members were appointed by election only. 
In four towns the members were appointed partly by election and partly 
by nomination; in the remaining 192 Municipalities all the niembers were 
appointed by nomination. Of the total number of members of 
Committees 691 were officials, and 1.402 non-officials; 401 Europeans and 
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In October, 1881, the Government of India issued circular 
letters to the Local Governments indicating the branches of 
expenditure which appeared to it most suited for local control. It 
was suggested that the Collector Magistrate should 
be president of the District Committee, and the 

officer in charge of the subdivision president of the sub¬ 
ordinate Committees, but in each case from one-half to two- 
thirds of the members of a local body should be non-officials. 
While providing by statute for a certain measure of control and 
inspection, within the limits laid down the local bodies were to be 
given fullest liberty of action. “It would be hopeless to expect” 
the Resolution proceeded, “any real development of self-govern- 
j ment if the local bodies were subject to check and interference in 
i matters of detail.” 

(5)—Resolution of Lord Ripon's Government on local 
self-government policy 

In 1882 Lord Ripon’s Government issued a fresh resolution 
explaining more fully the general mode in which effect was to be 
given to the principle of local self-government throughout 
British India outside the Presidency Towns. It was explained 
^ at the outset that the extension of local self-government was 
advocated principally as a means of political education * The 
Resolution proceeded :— 

“It is not primarily with a view to improvement in 
administration that this measure is put forward and supported. 

It is chiefly desirable as an instrument of political and popular 
education. His Excellency in Council has himself no doubt that 
in course of time as local knowledge and local interest are 
brought to bear more freely upon local administration improved 
efficiency will in fact follow.” 

It was pointed out that if the experiments hitherto made in 
the direction of local self-government had not been encouraging 

♦"It is of the utmost irapoitancc to the constitutional progress of the 
country that every effort should be made in local bod’es to ext-nd the 
franchise, to arouse interest in flections, and to develop local committees, 
so that the education in citizensh ! p may, as far as possible, 1 e expended 
and everywhere begin in a practical manner. Responsible institutions 
will not be stably rooted unless they became broadbased, (Report on 
Constitutional Reforms, 1918). 
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it was because the principle had not yet been, in any general or~ 
satisfactory . fashion, fully and fairly tried. Previous attempts; 
had been practically crushed by direct official .interference and. in 
the few cases where responsibility and power had been entrusted 
to local bodies the results were gratifying. While recognising 
the absurdity of laying down any hard and fast rules of universal 
application in a country so vast and varied as British India, the 
Resolution set forth fundamental principles, which after every 
allowance was made for local peculiarities, were to be frankly 
adopted if the system was to liavi a fair trial. 

It was suggested that a net-work of l ocal Boards, charged 
with definite duties and entrusted with definite funds, should be 
set up throughout the country. To secure among the members 
both local interest and local knowledge the area of jurisdiction 
allotted to each Board was not to he too large. The sub-division, 
the taluka, or the tahsil was ordinarily to form the maximum area 
tQ be placed under a Local Board. “In some provinces,” the 
Resolution indicated, “it may be found possible to leave these 
sub-divisional boards to their own independent working, arrang¬ 
ing for a periodical district council to which delegates from each 
local board might be sent to settle such common matters as the 
rale of land-cess to be levied during the year, allotment to be 
made of district funds, and other questions of general interest. 
In other provinces, again, it may be thought best to have a 
district board with controlling power over the smaller local 
boards.” The plan of municipal government in the cities and 
towns was also to be largely extended. 

The Local Boards, both rural and urban, were everywhere 
to have a large preponderance of non-official members. In no 
case were the official members to be more than one-third of the 
whole. Members of the Boards were to be chosen by elction 
wherever it might be practicable .to adopt that systm of-choice. 
The Local Governments were required to establish election in ] 
some form or another as widely as local circumstances permitted.. 

Turning to the subject of degree and manner of control to 
be exercised by the Government over the Local Boards it was 
observed that the control should be exercised from without rather 
than from within. “The Government should revise and check 
the acts of the local bodies but not dictate them,” In the .first 
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place the sanction of Government should be required to give 
validity to certain acts, such as the raising of loans, the imposi¬ 
tion of taxes in other than duly authorised form, the alienation of 
Municipal property, and the like. The number of such cases was 
to be reduced as the Boards gained in experience. In the second 
place the Local Government was to have the power to interfere 
either to set aside altogether the proceedings of the Board in 
particular cases or in the event of gross neglect of duty 
temporarily to suspend the Board. Absolute suppression of a 
Board was in every case to require consent of the Government of 
India. As regards the appointment of chairnien of the Local 
Boards the Resolution observed :— 

"The Governor-General in Council is aware that many high 
authorities hold that the District Officer should always be 
ex-officio chairman of all the Local Boards within the district, 
and should directly guide and regulate their proceedings. 'Phis 
was indeed the view taken by the Government of India itself in 
the circular letters of the roth October last, so far as the constitu¬ 
tion of District Boards was concerned. But even then the 
Governor-General in Council did not sec his way to accepting the 
principle in the case of Municipal Boards and further considera¬ 
tion has led him to the belief that, on the whole, it is better to 
lay down no such general rule in the case of any class of Local 
Boards. There appears to him to be great force in the argument 
that so long as the chief executive officers are, as a matter of 
course, chairmen of the Municipal and District Committees there 
is little chance of these Committees affording any effective train¬ 
ing to their members in the management of local affairs, or of the 
non-official members taking any real interest in local business. 

1 The non-official members must be led to feel that real power is 
placed in their hands, and they have great responsibilities to dis¬ 
charge. It is doubtful whether they have under the present 
arrangements any sufficient inducement to give up their time and 
attention to the transaction of public business. 

"There is this further objection to the District Officer acting 
as chairman, that if the non-official members are independent and 
energetic, risk may arise of unseemly collision between the 
chairman and the Board. The former would be in a far more 
dignified and influential position if he supervised and controlled 
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the proceedings of the Board from outside acting as arbiter 
between all parties, and not as leader of any. 

"The Governor-General in Council, therefore, “would wish to 
see non-official persons acting, wherever practicable, as chairmen 
of the Local Boards. There may, however, be places where it 
would be impossible to get any suitable non-oflicial chairman, and 
there may be districts where the chief executive officer must, for 
the present, retain these duties in his own hands. But His 
Excellency in Council trusts that the Local Governments will have 
recourse sparingly to the appointment of executive officers as 
chairmen of Local Boards and he is of opinion that it should be a 
general rule that when such an officer is rhairman of any Local 
Board, he shall not in that capacity have a vote in its proceed¬ 
ings. 


“The appointment of chairman should always be subject to i 
the approval of the Local Government, but need not be always 
made by it. The Governor-General in Council would be glad to ■ 
see the Boards allowed in as many cases as possible, to elect each 
its oxvn chairman.” 

Special stress was laid on the importance of entrusting to 
the Boards not merely the expenditure of fixed allotments of ( 
funds, but the management of certain local sources of revenue. 

It was intended by the Resolution .to establish th ree class es 
of boards, namely, the district and sub-district or taluka boards 
in rural areas, and municipalities in towns and cities. The plan 
of independent boards for areas smaller than a district was tried 
only in the province of Assam. In all other provinces the system 
adopted was that of controlling district boards with subordinate 
sub-district boards, and the jurisdictional area of the latter was, 
as a rule, except in Bengal and Madras, fixed to be the taluka 
or tahsil. The sub-boards, however, did not prove successful. 
They were abolished in the United Provinces, and in the Punjab 
also they gradually disappeared except in a few districts. A 
determined effort was made by the Government of India from 1881 
to 1884 to implant the system of local self-government in the 
country and much was said and written on the subject in those 
years. During and shortly after that period a number of Acts 
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were passed which formed the foundation of the new arrange¬ 
ments.* 

(6)—Decentralisation Commission Report and resolutions 
thereon of the Government of India 

(i) The Report 

In 1907-9 the whole field of self-government was reconsider¬ 
ed by the Royal Commission on Decentralisation which made u 
number of detailed proposals. The Commission suggested, in 
the first place, as noted above, the establishment of village 
f>anchayats for the administration of certain local affairs. It also 
proposed to revive the institution of sub-district hoards and 
invest them with greater independence and wider powers. The 
Report observed :— 

"We are strongly in fainnr of the principle enunciated hy Lord 
EUpun’s Government in 1882 that sub-district boards should form an 
essential part of the scheme of Local Self-Government, that they should 
have adequate resources and large measure of independence, and that their 
jurisdiction should be so limited in arias as to ensure both local know 
ledge and interest on the part of tile members, and lie nt the same time 


■ict Hoards Act was parsed for the Punjab in 1883. The 
1 also were reconstituted under Act XIII of 1884. Orders 
were issued in 1885 for withdrawal of the municipal system from some of 
the minor towns, ami at the close of the year the number of towns with 
regular municipal administration was 160. Most of the new- Municipal 
Committees were composed partly of elected and partly of nominated or ex- 
officio members. In 1885 the number of purely dieted bodies was ten, 
and of purely nominated bodies 45. As required by the new Act, rules 
were framed by the Local Government for the guidance of Committees, 
defining their powers and duties in respect of expenditure, accounts and 
other matters. In furtherance of the policy of Local Self-Government in 
financial matters certain revenues and services formerly managed by the 
Departments of Government were mude over to the control of Municipal 
Committees. Arrangements were made for conversion of the Diftfict 
High Schools into Municipal Schools—a measure which involved the 
transfer of large amounts of income and expenditure from the Provincial 
to the Municipal accounts. The charge of certain public works was 
similarly localised. The Committees wore also made financially 
responsible for and entrusted with the care of ferries, cattle-pounds, rest- 
houses for travellers, and nazul properties. There was, however, little 
enthusiasm about further development of the system either in the official 
circles or outside and the advance made during the subsequent years was 
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a unit well-know 11 to the people. We think that the admitted failure of 
the sub-district boards, us a whole, has lieeu largely due to the circum¬ 
scription of their powers and resources. In Madras and Assam, where 
they have had a freer scope, they appear to have achieved some nieusurc. 
of success and we consider that, as Local Self-Government should 
commence vn the villages with the establishment of village Panchayats, so 
the next step should be the constitution of boards of areas of smaller sue 
than n district. We desire, therefore, to see sub-district boards universally 
established, as the principal agencies of rural board administration.” 

The Commission also recommended the retention of District 
Hoards since ‘‘local political anil business talent is largely con¬ 
centrated at head-quarters of districts, and it would be unwise 
not to utilise this for the district as a whole.” They expressed 
their dissent to the suggestion put forward in the Government 
of India Resolution of iHth May, that district boards should 
be mere councils of delegates from the sub-district boards for the 
discussion of matters of common interest, nor dill they support a 
system under which the sub-district boards would be mere local 
agencies for the board of the whole district. The Commission 1 
proposed a plan via media ‘‘under which the sub-district boards 
were to have independent resources, separate spheres of duty and 
large responsibilities, while the district board, besides under¬ 
taking some direct functions for which it seemed specially fitted, 
was to possess co-ordinating and financial powers in respect to 
the district as a whole.” The sub-hoards were to have charge of' 
minor roads in the district; of primary and of middle vernacular 
education ; of medical work ; of vaccination ; and of sanitary work 
in the rural areas where this had not been entrusted to 
Panchayats. 

In the year 1905-6 the rural boards and municipalities were 
together responsible for 35 per cent, of total expenditure incurred 
on roads and buildings in British India, 43 per cent, of that 
appertaining to medical work and sanitation, and 47 per cent, of 
the expenditure on education. The Commission while giving 
decided opinion against further extension of responsibilities 
recommended a “much greater independence in respect of func¬ 
tions already exercised." 

At this time in Bombay, Assam, and two Bengals large 
number of members in both district and sub-district boards were 
elected.- In Madras members of sub-boards were all nominated, 
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but lliose of the district boards were largely elected by sub¬ 
district boards. In the Frontier Province all were nominated. 
In the Punjab in 17 districts two-thirds of the district board 
members were elected and in the remaining 12 all were nominated. 

' The Commission advised further extension of the elective 
principle. The Report stated : “We consider that the nominated 
element in a sub-district boaid should not exceed the strength 
sufficient to secure the due representation of minorities, and of 
official experience, and that district board should also contain an 
elective majority.” 

in Madras district boards the Collector was ex-officio 
President, in Bombay and two Bengals the Collector was always 
nominated President by the Government. In the Punjab the 
Collector was President in twelve districts ex-officio, in others by 
nomination. In the United Provinces members were allowed to 
elect but they always chose the Collector. In the Central 
Provinces the President was elected and was usually a non-official. 
In the evidence given before the Commission, official opinion was 
almost unanimous in favour of retaining the Collector sis President 
while the preponderance of non-official opinion favoured appoint¬ 
ment of an elected non-official. The Commission, with the only 
exception of R. C. IJult, who added a note of dissent, reported :— 

” We arc of opinion that, in present circumstances, the 
Collector should remain president of the district board. To remove 
him from this post would be to dissociate him from the general 
interests in such matters as roads, education, sanitation, drainage 
and water supply, and to convert him into merely a tax-gatherer 
and represser of crimes.” 

.Is regards the sub-district boards the Commission 
recommended that the president should usually be the sub- 
divisional officer or the tehsildar, but the same officer should not 
be president of more than one sub-district hoard. 

R. C. Dutt maintained that presidents of both district and sub- 
district boards should be elected and that official control should be 
exercised from outside as contemplated in the Government of 
, India Resolution of 18th May, 1882. “There is and can be ” 
! he said, “no self-government if the people are not trusted to 
manage local matters without official control inside the board.” 
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The Resolution of Lord Ripon’s Government contemplated 
the election of non-official chairmen for the Municipal Councils. 
But the only provinces in which there was any large proportion 
of these were Madras, the Central Provinces, and the two 
Bengals. In the United Provinces, the Punjab, and Burma 
chairman was always an official and so it had heen in Bombay till 
quite recently. The observation of the Commission in .the matter 
was as follows :— 

“There is a considerable consensus of non-official opinion, 
especially in Madras, Bombay and the two Bengals, in favour of 
dissociating the Collector and his Assistants from the Chairman¬ 
ship of Municipal bodies whenever this is practicable, and we 
agre»- in thinking that the Municipal Chairman should usually be 
an elected non-officiil. The circumstances of municipalities 
differ from those ot rural boards in that they are much less 
connected with the general district administration, that political 
education has reached a higher level, and that the jurisdictional 
area is much smaller and more compact.” 

The Commission proposed to allow local bodies more ample 
control over budgets, free powers of appropriation, increased 
authority over establishments, and relaxation of existing restric¬ 
tions in regard to outside sanction for expenditure on works of 
importance. Opinion was expressed that in some of the larger 
cities it might he desirable to vest the executive administration in 
the hands of a full-time nominated official, apart from the Chair¬ 
man of the Municipal Council. 

(ii) Resolution on Local Self-Government, 1915 

The Commission proposals were referred to the Local Govern¬ 
ments in 1909-10 and a large mass of opinions was received 
during the ensuing three or four years. Eventually in April, 
1915, the Government of India issued a comprehensive Resolu¬ 
tion embodying their views on the proposals of the Commission.* 

*“It would be unjust for us to blame the Commission for not taking 
n broader view of their task. They stand on firm ground when they 
defend the maintenance of close official control in India by the absenee of 

control by local Parliamentary bodies.Their work must be judged 

by the conditions of 1908 and not those of 1918; it was the appropriate 
corollary to, and in keeping with the Minto-Morley changes.” (Report 
on Constitutional Reforms, 1918.) 
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The Resolution at the outset, pointed out that the results on 
the whole justified the policy out of which local self-government 
arose. The obstacles which had hitherto impeded the full and 
free development of local bodies were “the smallness and in- 
1 elasticity of revenues, the difficulty of devising further forms of 
taxation, the indifference still prevailing in many places towards 
all forms of public life, the continued unwillingness of many 
Indian gentlemen to submit to the troubles, expense, and incon¬ 
veniences of election, the unfitness of some of those whom these 
obstacles do not deter, the prevalence of sectarian animosities, 
and the varying character of the municipal area.” Nevertheless, 
the Resolution observed, “on all sides there arc signs of vitality 
and growth.” The opinions submitted to the Government of 
India showed that Local Governments and Administrations were 
in general prepared to advance in the direction of the main 
recommendations of the Commission. 

Turning, to the Municipal Boards the Resolution accepted the 
suggestion that they should ordinarily he constituted on the basis 
of a substantial elective majority and that nominated element 
shoidd be limited only to a number sufficient for the due represen¬ 
tation of minorities and official experience, subject to the proviso 
that in places where success of the principle seemed doubtful it 
should be introduced gradually, and after experiment in selected 
municipalities. 

| The Resolution showed that in 1915 out of 695 chairmen 
: of the municipalities only 273 were non-official, of whom 222 
were elected and 51 nominated. The Government of India 
’ expressed their “full sympathy” with the proposal of substituting 
non-official for official chairmen for municipalities but the change 
was to be made gradually Discretion was to be reserved to 
the Local Governments to nominate non-official chairmen. Nor 
were the Boards to be prohibited, under any circumstances, from 
electing official chairmen. 

On the subject of financial control the Commission had 
recommended that the municipalities should have a free-hand with 
regard to their budgets, tlw only check being the maintenance 
of a minimum standing balance prescribed by the Local Govern¬ 
ment. The Government of India regarded the recommendation 
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“as expressing a policy to be steadily kept in view and gradually 
realised.” 

As regards the suggestion made by the Commission that sub- 
district boards should he universally established as principal 
agencies of rural administration, the (loverument of India left the 
matter to the discretion of Local Governments. No remark was 
made on the Commission’s proposal that rural boards should 
contain a large preponderance of elected members beyond that 
Local Governments were in general in sympathy with it. The > 
proposal that district amt sub-district hoards should continue to 
have official chairmen was accepted. It was recommended that 
the existing restrictions on the powers of the boards with regard 
generally to budget expenditure should be gradually relaxed “with 
due regard to local conditions and requirements,” As regards 
the suggestion for constitution and development of village pan- 
chayats the Government of India desiretl that where any practi¬ 
cal scheme could be worked out in co-operation with the people 
concerned, full experiment should be made on lines approved by 
the Local Government or Administration concerned. 

The resolution did not do more than indicate the general 
lines on which advance was to he made and left to the Local 
Governments to determine the pace and the methods which suited 
the circumstances of each province. “The Government of India” 
as the Joint Report on Constitutional Reforms subsequently 
observed, “were not in a position to press their views on the 
Provincial Governments, because from the nature of the case no 
authority but a Provincial Government has the necessary know¬ 
ledge to foster and develop institutions; and yet the existing 
system still left the initiative in such matters to the Government 
of India which alone controls the resources and reserves of taxa¬ 
tion necessary to make such a development.”* 

(iii) Resolution on Local Self-Government^ 1918 

The Resolution on Tx)cal Self-Government policy issued on 
the ffijfc Afflv. rgift, wine in thifj-*esp*c£ — MOJUL—impexatiai&Ust 
charac ter. The reason for a fresh resolution was the announce¬ 
ment made in the House of Commons on 20th August, 1917, 
that the policy of His Majesty’s Government was of increasing 

♦Report on Constitutional Reforms, 1918, page 7. 



*50 


GOVERNMENT OF INDIA 


association of Indians in every branch of administration and 
gradual development of self-governing institutions with a view to 
progressive realisation of responsible government in British India 
as an integral part of the Empire. In commenting on this 
pronouncement in Ihe Imperial Legislative Council on 5th Sep¬ 
tember, 1917, the Viceroy explained that one of the roads along 
which advance should be made was in the domain of loeaj^self.- 
goyernment, the rural board and the town council. The Govern¬ 
ment of India expected the Local Governments to make a "sub¬ 
stantial advance” on the lines laid down except in "specific cases 
and for specific reasons.’’ The main principles laid down by the 
Resolution might be summarised as follows :— 

(1) The local bodies were to be as representative as possible 
of the people whose affairs they were called upon to administer. 

(2) As proposed by the Decentralisation Commission, 
Municipalities and Rural Boards were ordinarily to have substan¬ 
tial elective majority, nominated members being limited only to a 
number sufficient to provide for the due representation of minori¬ 
ties and official experience. 

(3) In Municipalities there was to be a general replacement 
of nominated official chairmen by elected non-official chairmen 
subject to their right to elect official chairmen in special cases if 
they so desired. 

(4) In regard to the larger cities the system prevalent in 
Bombay in which the every day executive work was carried on 
by a special Commission was recommended as worthy of con¬ 
sideration. 

(5) In the matter of Rural Boards, Provincial Governments 
were urged to arrange for the election of chairmen, wherever 
possible, and in any case to encourage the appointment of non¬ 
official chairmen. 

(6) Municipal Boards were to be allowed to vary their 
taxation within the limits laid down by the municipal laws. A 
similar recommendation was made in the case of Rural Boards. 

(7) As suggested by the Commission if a Municipal or 
Rural Board was to pay for a service it should control it and 
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if it was expedient that the control should be largely in the hands 
of the Government, the service should be a provincial one. 

(8) Municipalities and Rural Hoards were to be allowed .1 
free hand with regard to their budget and the system of requir¬ 
ing local bodies to devote a fixed portion of their revenue to 
particular objects of expenditure was to be abolished. 

(y) The degree of outside control over establishments of 
local bodies was to be relaxed. 

These were the main, principles to be followed by the Local 
Governments in the development of rurul and urban boards. No 
general rules were laid down tor Notified Areas, and Village 
Unions. They were obviously to be less non-official in character. 

On the important question of organising Village Panchayats 
the Resolution expressed the general concurrence of the Govern¬ 
ment of India with the recommendations on the subject made 
by the Decentralisation Commission. The area under a Panchayat 
was normally to be a village unless villages were so closely 
connected that they might be treated as one. 

The Resolution concluded that action on the lines indicated 
"should be taken without further delay.” 

While the programme summarised above was still under 
consideration the Joint Report on Constitutional Reforms was 
issued which, advocating the policy of provincial autonomy left 
the work of developing local bodies mainly to the Provincial 
Governments. “It would he highly inconsistent” the Report 
pointed out, "to insist on provincial autonomy, and simultaneous¬ 
ly to leave no latitude of action to Provincial Governments in a 
field which is so peculiarly a matter for local development.” 

(7)-Conclusion 

The self-governing institutions established in British India 
were of great variety. Mention has been made of Presidency 
Corporations, district and sub-district boards, municipalities, 
Union Committees and Panchayats. These, however, do not 
exhaust the list. There were, besides, such other bodies as 
port trusts, Cantonment Committees, improvement trusts, notified 
areas, small towns Committees, etc. 
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The extension of Local Self-Government was advocated by 
Lord Ripon’s Government chiefly as an instrument of political 
and popular education. The Municipal and Rural Boards were 
intended to afford a field in which Indians might be trained in 
the management of public affairs. In pursuance of this plan a 
net-work of local bodies was set up all over the country but the 
hopes entertained in them were hardly fulfilled. The achieve¬ 
ments made during the thirty-six years that followed the Local 
Self-Government Resolution of 1882 were scarcely adequate. 
The educative principle and the avowed policy of directing the 
growth of local bodies from without rather than from within 
were sacrified to the desire for immediate results and efficiency. 
The presence of official element on the boards had been prolonged 
to a point at which it impeded the growth of initiative and 
responsibility. T he local bodie s were il l-equipped with funds 
and this formed a great obstac le uTsuccess^oT ffie^mstitutions. 
The principle of election was not sufficiently developed and the 
complaint continued that electorates as well as members were 
apathetic. There was large official control both inside and g ut- 
side the lo cal bodies. Th e hoards had prac tically b ecom e de¬ 
partments of Government administration. The Resolutions 
issued by the Government of India led to no marked improve¬ 
ment since they left the degree and pace of progress to be de¬ 
termined by the Provincial Governments who alone were 
supposed to possess the requisite knowledge of local conditions. 



CHAPTER VIIt 
PRESS LAWS 

(1)—Press Laws under the East India Company 

India under her native sovereigns enjoyed a large measure 
of freedom of religious and political discussion. liven in the palmy 
days of Hindu imperialism, when Chanak expounded his doctrine 
of absolute kingship, there existed no restraint on research or 
disquisition. Though at times the Sultans interfered with 
religious belief of the subjects, with the exception of Aurangzeb no 
one prohibited the circulation of any kind of literature. Says 
Dow, “however surprising it might seem in absolute govern¬ 
ments, yet it is certain that the historians of the East wrote with 
more freedom concerning persons and things than writers have 
ever dared to do in the West.” There were, however, no 
printing presses, no newspaper editors. The waqia navis were 
only official recorders. Organised political opinion did not exist, 
and, as Babar pointed out in his Memoirs, it was only the throne 
and the seats of other offices that engaged the reverance of the 
people. Politics was held to be the business of kings and nobles.. 
Gtirunmt a , a name given to the annual gatherings of the Saryai 
K hals u, was the solitary instance of a politica l organisation! 
formed in the pre-British days for the discussion of matters of', 
civic interest. ” The growth of press and public opinion in India \ 
has kept pace with the expansion of Western education.* * 

♦The pioneer of Anglo-Indian journalism was James Augustus 
Hickey, who started on the 29th of January, 1780, “Hickey’s Bengal 
Gazette or Calcutta General Advertiser,” “a weekly political and 
commercial paper, open to all parties, but influenced by none." Wi thin 
the next twenty years several' other newspapers were started, notably 
the “IndiA Gazette," the "Calcutta Gazette," the “Bengal Journal,” 
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Beginnings of a regular press law were made in the .time 
of Lord Wellesley who, in 1799 , issued five Regulations, dis¬ 
obedience to which was punishable by immediate embarkation to 
Europe. l.A complete press censorship was established. No 
paper was to be published unless previously inspected by an 
authorised censor. ' Editors and proprietors of newspapers were 
required to notify their names and other particulars to the 
Government; printers were to give their names at the bottom and 
no paper was to he published on Sabbath day. These restrictions, 
however, did not live long. The Marquis ol Hastings, with 
unanimous consent of his councillors, abolished censorship in the 
Presidency of Bengal, and a similar step was taken, by 
Elphinslone in Bombay. In reply to a congratulatory address 
presented by some of the leading European inhabitants of 
Madras, including the Chief Justice and other Judges of the 
Supreme Court, the Governor-General described liberty of the 
press as a natural right of all British subjects "to be narrowed 
only by special and urgent cause assigned." In abolishing 
censorship on the press the Marquis of Hastings did not fail to 
provide fresh Regulations for its guidance. Editors were 
forbidden to publish animadversions at the conduct of public 
servants. Personal criticism tending to excite dissensions in 
society was to be avoided, and nothing was to be discussed which 
might create alarm or suspicion among the Indian population of 
any intended interference \ntli_ their rejigious ohsenances. These 
laws existed only on paper and the press suffered n degree of 
vulgarity and lieenl ions ness stall as had never pre\ ailed before. 
With impunity it accused the Chief Justice of being accessory to 
murders, and the Marquis of Hastings was himself charged with 
having intentional!) caused the death of two indi\iduals. There 
is no doubt that the Indian journalists of Bengal made better use 
of liberty of the press than their Anglo-Indian contemporaries. 
There were at this time seven Indian presses at work in Calcutta 


the "linli.iii World.” the “Dcngnl Ilnrkuiu.*' and tlic 'Telegraph.” The 
general tone of the press was low. On the 14th nf November. 1780, the 
circulation of Hickey’s ‘ Dengnl On/ptle” through the channel of post 
office was stopped, and in 1782 Hickey was imprisoned, his types werq 
seized, the paper was closed. In 1784 William Duane, Editor of the 
"Indian World,” was deported to Europe for publishing certain 
inflammatory articles. There existed at this time no special law for the 
pr*s« apart from the English law of sedition 
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alone. The. Bengal publicists, notably Kam Mohan Roy and 
Brij Mohuna, instead of indulging in wild criticism of Govern¬ 
ment authorities and scurrilous attacks on private individuals, 
directed their energies in criticism of religious superstitions and 
social evils, a task in which their work was supplemented by 
the missionaries. 

Lord Hastings left India in < j£ | >j^und was suc« ceded in 
authority by John Adam who dal not possess the forbearance of 
his predecessor. Of late the "Cali utt.i Gazette”, odihd by James 
Silk Buckingham, had become notorious for scandalous attacks 
on private individuals and persons in authority. Adam imme¬ 
diately ordered Buckingham to <|iiit India, and in March, TS23, 
w as pas sed a __ Regulation by whiili no newspaper could be 
published without previously obtsiining a lit .-use which at any time 
might be recalled and the publication suppressed at the discretion 
qf_th_e Government. A strong protest was lodged by journalists 
at the Supreme Court of Judicature, but Sir Francis McNaugh- 
ten, the Judge, decided in favour ot the Government .and the 
Regulation vvsts ordered to be registered. On the Regulation were 
founded a new set of restrictions which virtually privileged public 
functionaries from all criticism. A memorial signed by notable 
Indians was sent to the King praying that it was unjust "for 
the faults imputed to one man to punish millions." The follow- 
ing passage from the petition would present the Indian view of 
the limitation :— 

"The publication of truth, anil the natural expression of men’s 
sentiineuts through the medium of the pres.-, entail ih> burden on the 
State, and should it appear to Your Majesty, and enlightened men placed 
about your throne that this precious privilege, which is so essential let 
Ihe well-being of your faithful siihjrit*.. could not lie safely entrusted to 
the natives of India, although they have given such unquestionable 
proofs of their loyalty, .subject to the limitations wisely imposed upon 
the press by the laws of England, your faithful subjects entreat on behalf 
of their countrymen that Your Majesty will bo graciously pleased to 
grant it subject to such severer restraints and heavier penalties as may 
be deemed necessary; hut Iprjtrl reit’aint *, not tbo*e of art ift ary rotter 
and penalties to he inflicted after trial and conviction according to the 
forms of the laws of England- not at the will or pleasure of one or two 
individuals, without investigation, or without hearing any defence or 
going through any of the forms prescribed by law to ensure the equitable 
administration of justice.” 

The memorial achieved nothing. Lord Amhurst arrived in 
India with a determination to take vigorous measures. The 
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notorious "Calcutta Journal” was suppressed in 1827, and this 
was followed by the suppression of two more Anglo-Indian 
papers, the “Scotsman” and the “Calcutta Chronicle.” Arnot, 
who succeeded Buckingham as Editor of the “Calcutta Journal,” 
and Fair, Editor of the “Bombay Gazette,” were banished to 
Europe. 


A new era for the press began with Lord William .Beotinck, 
Mtho always esteemed it “as a friend and appreciated it as an 
t auxiliary to good government.” Though the old fetters were 
not removed by legislative enactment, he never interfered with 
its free criticism. An Act was eventually passed in 1835, when 
Sir Charles Metcalf acted as the Governor-General and Macaulay 
the Law Member of the Council, removing all restrictions on the 
press and establishing complete freedom of religious and political 
discussion. To commemorate the name of the liberator, Metcalf 
Hall was erected in the town of Calcutta. In 1848 
there were twenty-eight vernacular newspapers circulating in 
Northern India of which seven belonged to Agra, eight to Delhi 
and six to Benares. Many had a merely nominal circulation, 
and only four boasted of over a hundred subscribers. The 
average circulation was under sixty copies. 

Liberty of the press and Western education did not engender 
sedition amongst the more advanced Indians. On the other 
hand it created a spirit of loyalty and patriotism which constitut¬ 
ed a new link between Young India and Britain. This was first 
observed in the rebellion of 1857. Men who joined the insur¬ 
rection were largely adherents of the old Hindu and Muham¬ 
madan system. The Bengal native infantry was recruited from 
the sacred land of Ayodhya and the cavalry from the most 
orthodox Moslems, both of them remarkable for having been 
least touched by European civilisation. On the other hand 
Indians, whose minds had been formed in English schools and 
colleges, and who looked forward to improve their national 
institutions according to the English model, stood by Britain to. a 
man. None stood more uniformly loyal than the anglicised 
Bengalis. “At Delhi everybody who spoke English was searched 
out and put to death. At Cawnpore and elsewhere the ‘babus* 
were considered proper subject of plunder and persecution,” 
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(2)—Licensing Act, 1857 

The liberty which press had enjoyed since the passing of 
Act XI of 1835 was temporarily suspended by a Licensing Act 
passed in 1857. It was a measure to regulate establishment of 
printing presses and to restrain in certain cases the circulation of 
printed books and papers. The Act was to remain in force for 
one year, at the expiration of whi»h the Council was “to deal 
with it according to the exigencies of time.” The effect of this 
law, as the Government of India pointed out in their despatch 
of 4th July to the Court ot Directors, was to re-place the Indian 
press “very much in position in which it was permanently before 
Sir Charles Metcalf’s Government in 1835 passed Act XI of that 
year, whereby liberty was given to it.” Bv the new* regulation 
proprietor of every printi ng press was required to get a license 
which the Government might grant or refuse at pleasure or when 
given could revoke or change as often as it pleased. Any use 
of a press without such license was punishable by summary 
seizure, to which might he added fine am 1 imprisonment. Appli¬ 
cations for license were to be granted under such conditions as 
the Governor-General might think fit to prescribe. No. book, 
pamphlet, or newspaper was to_contain any observation impugn¬ 
ing the motives or designs of the British Government, whether 
in England or in India, or in any way tending to bring it into 
contempt, weaken its authority or that of its servants, civil or 
military. The Act applied both to Indian and Anglo-Indian 
press for the Governor-General “could not see any solid standing 
ground for making a distinction between Indian and European 
subjects of His Majesty.” Though the immediate reason for 
passing the measure was the outbreak of mutiny in Bengal, the 
existence of a free press was not even remotely connected with 
it. There had been a mutiny at Vellore before press became 
free, and in 1857 itself there was no disturbance in Bombay, 
where the press was free, whilst there were outbreaks in 
Oudh, where the press had little or no power. 

In spite of the Licensing Act progress in Indian journalism 
continued. The “Hindu Patriot” was started in 1863; the 
“Indian Mirror” came out in 1861; the “Bengalee” in 1862; and 
the “Amrit Bazar Patrika” in 1868. The “Bombay Samachar” 
became a daily in i860. The cen sorship established in 1 857 wa s 
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withdrawn in 1863, and the number of presses and periodicals 
greatly increased. 

The draft Indian Penal Code contained a provision for 
sedition in its Section 1 r^, but when the draft became law in 
,1860, that section was altogether omitted. In 1870, when Sir 
Fitz Janies Stephen was the Law Member, a provision for sedi¬ 
tion was inserted in the Indian Penal Code in the form of section 
{I24A. It provided that “whoever, by words either spoken or 
.intended to lie read, or In signs or by visible representation, nr 
otherwise excites or attempts to excite, feelings ol disaffection 
to the (Imeminent established by law in British India shall he 
Ipunished with transportation lor life or for am term to which a 
1 fine may hi* added or with imprisonment for a term which may 
vextend to three years, to which fine may be added, or with fine.'* 
It was explained that such a disapprobation of the measures of 
the Government as was compatible with a disposition to render 
obedience to lawful authority of the Government was not an 
offence within the meaning of the section. Sir'James Fitz Stephen 
pointed out :— 

‘’Nothing could lw further from the wish of the (iovciunient of India 
(linn to check in the lcn*>t degree any criticism of (heir measures, however 
severe and hostile, nay, however disingenuous, unfair and ill-informed it 
might lie. So long mm writer nr speaker neither dim-dy nor indirectly 
suggested or intended to produce the use of force, lie did not fall within 
this section. This, however, must he completed with .1 warning. The 
question on trial under this section would always he as to the true 
intention of the speaker or writer, and this intention would have to he 
inferred from the circumstances of the case.” 


(3)—Press and Registration of Books Act, 1867 

The Act was intended to secure the identity of printers and 
publishers of newspapers, the preservation of copies of books 
printed in British India, and the registration of such books. It 
imposed no restraint on freedom of discussion as the general tone 
of the press was decidedly loyal.* On every book and paper 
were to be printed legibly the names of the printer and the 

*In 1871-72 there wore 197 newspapers in India, of which 155 were 
controlled by Indians and the remaining by Europeans. Of the 36 Indian 
newspapers published in the North Western Provinces the average 
circulation was 253. As an instrument of shaping public opinion, the 
vernacular newspapers in the districts were of little importance, hut the 
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publisher, and the place of printing and publication. Every 
keeper of the printing press was required t o subscribe lo a de c¬ 
l aratio n before the magistrate which had the effect of fastening on 
him responsibility for the conduct of the press. Similar declara¬ 
tions were required of printers and publishers of periodicals 
containing public news. Printers were to supply the (Govern¬ 
ment free copies of books printed after commencement of the 
Act. 

Indian papers of Calcutta exhibited “conxideiabie talent and excessnn 
freedom of opinion.” aim wen- **«.t*rtainly an engine of some power.’’ 'I lie 
press was "decidely Inyil and welt disposed towards t loverinnent. while 
at the same time it was disliugui'lted by a lemm kable independence n! 
criticism." The slsitemejit exhibiting the Mmol mid Material Progress of 
India for the year 1874-75 ineiitiojied .. follows: 

“A steady improvement is reported in the n-tivc press. The circula¬ 
tion of twenty principal papers is belu \“d in amount to about 20,000 
copies. The general toue is decidedly lowd and favourable to British rule. 
The confidence felt in the good intentions ol the (Government and the 
gratitude of the natives for external senility religious freedom, material 
prosperity, and English education are frequently expressed with the 
greatest warmth and impressiwness. At the sum > time there is often 
much matter of u contrnvei sial clianictei; a disposition is sometimes 
manifested to find fault with eveiythuig that is done or omuted. and an 
increasing jealousy is evinced regarding the hearing of the I British people 
towards the nalivts.** 

At the close of the year 1876 tlieie vie altogether 644 newspapers m 
British India of which niuro than four hundred weie in vernacular 
languages. Though called new spapers. ninny of them were nothing hut 
trade circulars and broad shorts. "Of the 644 newspapers on the 
registration lists at the end of 1876-77 no less tluiu 142 had come into 
existence during the vonr. taking the place of 131 papers, the publication 
of which had lieeu discontinued,- hut these facts entirely concern the 
vernacular newspapers proper and show their ephemeral character.” The 
“Bengalee,” the “Ooriyah Gazette,” and the “Behar Gazette” were 
regarded as official organs of publication for Bengal proper, Orissa and 
Behar respectively. The average circulation of a Bengalee paper was 400 
copies, but the “Soma Parkasli” hail a < ircnl.ition of 700^ the “Amrita 
Bazar Patrika” of 2.217, and the "Saloblia Samachav” of 3,000. There 
wene 97 vernacular newspapers in Upper India, of which the most 
respectable and best informed were the “Agra Akbar,” with a circulation 
of 377 copies, the “Aligarh Institute Gazette” with 343, the “Lawrence 
Gazette” with 500, and the “Oudh Akhbar” with 650 subscribers. 
Another well-known paper in Northern India was the “Akhbar-i-Am,” of 
Lahore. In the presidency of Bombay tlio “Gujrati Rast Guitar” 
established in 1851, and after-wards amalgamated with the “Sakkhya 
Prnknsh,” and the ‘Mnrhatti Siihndka Patrika” had the largest. circula- 
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(4)—Vernacular Press Act, 1878 

In ,i.878 was passed the Vernacular Press Act, otherwise 
known as the "Gagging 1 Art." It was pointed out by Sir 
Alexander Arbuthnot that during the last three or four years 
there had taken place a steady increase of seditious writings in 
the vernacular papers. The law of sedition as amended by Sir 
Fits Janies Stephen in 1870 punished offender after crime bad 
been committed, the proposed law was meant to prevent the 
commission of such an offence. The Act authorised Magis¬ 
trates, with previous sanction of the Local Government, to require 
the printer or publisher of a newspaper to enter into a bond 
binding himself not to print or publish in such newspaper any¬ 
thing likely to incite feelings of disaffection to the Government 
or hatred between different races. If the newspaper contained 
any such matter the Local Government might give it a warning 
by notification in the Gazette; and if ihe offence was repeated, 
it might by warrant seize the plant, and if any deposit had been 
nmade might declare the same forfeited. As most of the news¬ 
paper publishers were not well off, it was further provided that 
ms an alternative to the above two conditions of deposit and 
Iforfeiturc of security, they might undertake to submit proofs to 
jl'an official censor and publish nothing to which he objected. The 
popular opinion in the country was that such a piece of legislation 
in a time of profound peace was absolutely uncalled for; that 
passages from the vernacular press placed by the Police Com¬ 
missioners in the hands of legislators were mis-translated and 
many qualifying sentences and clauses omitted; that only two 
years ago in the Administration Reports for 1874-75 and 
1 775-76 Sir Richard Temple had mentioned that the case on 
behalf of the British was put by the Bengalee press with a 
warmth and impressiveness hardly ever surpassed and seldom 
equalled by even zealous advocates among Englishmen, and that 

tion of all the vernacular nowspiipers amounting to about 1.600 copies; 
the “Gujrali Deftardom" had a circulation of about 1.000; and the rest 
ran from 50 to 600 each. The year 1887 was notable for the first female 
paper “Hindoo, LaJotm" started in Bengal. In 1879, there were 38 
vernacular newspapers in Bengal, 3 in Assam, 44 in North-West Pro¬ 
vinces. 15 in Oudh, 29 in Punjab, 5 in Berar, 3 in Central India, 81 in 
Bombay and 3 in Bajputana. The circulation was still small, and the 
official report for 1880-81 described the Indian press to be “of little valne, 
rarely containing an intelligent article.*' 
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it was unreasonable to suppose that all atonce the ncwspapeis 
6f 1877 hail become seditious to such an extravagant degree as 
to necessitate special legislation. The Act was also resented on 
the ground of its making a distinction between English and 
Vernacular presses’. 

The new law was inline Haleb put into operation. Within a 
few months the editors of “Bharat Mihir” of Mymcisingh, 
‘‘Dacca Prakash” and “Hindu Hito\-ini" of Dacca, “Sulava 
Somachar" stud “Shahachar" of Calcutta were called upon to 
furnish security. A protest meeting, attended bv upwards of 
5,000 persons, was held in the Town Tfall of Calcutta, and a 
committee was appointed to draft a petition and forward it to 
(iladstone, the Prime Minister, in order to present it to the House 
of Commons. Gladstone moved that the Government ot India 
be required to report to Parliament every case in which action 
was .taken under the Vernacular Press Act, but his motion was 
rejected. The movement against the “Gagging Act” continued 
and many other measures of Lord LvtInn's administration helped 
to strengthen the agitation. In September, 187c), the Indian 
Association of Calcutta resolved to establish a permanent depu¬ 
tation in England with a view "to place before the British public 
the views, sentiments, and aspirations of the people of this 
country.” The overthrow of Lord Beacons field’s Ministry in 
1880 was hailed by the Indian press, and a crowded meeting 
was held in Calcutta "to express the Indian satisfaction." The 
expectations were not belied, for the Act was repealed by. Lord 
Ripon’s_Governmcnt in 188.2. The agitation which followed the 
passing of the Act marks an important stage in the growth of 
public opinion in this country. 

(5)—Government of India Resolution, 1907 

Front the year 1835, when Sir Charles Metcalf repealed the 
Licensing Act, till 1908 press in British India was governed only 
by the ordinary criminal law except on two brief occasions, tli 
first during the dark days of Indian Mutiny, when the entire 
press was put under absiilutc control, and the second fro m 1 878 
to 188», when a portion of the press was subject to the control 
imposed by the Vernacular Press Act, 1878. From 1870 to 
1907 the law was put into motion against th$ press only in sixteen 
cases. 'fbe press was on the whole loyal in tone upto the year 
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1905. Lord Dufferin on March 23rd, 1888, in the course of his 
reply to the farewell address presented to him at Calcutta 
described the conduct of Indian Press as characterised with 
“sagacity, discretion, and moderation.” Lord Curzon, in 
February, 1902, as Chancellor of Calcutta University, observed : 
“on the contrary I think that native journalism in India is steadily 
advancing, and gaining in sobriety and wisdom.” The partition 
of Bengal and certain other official acts and utterances during 
the viceroyalty of Lord Curzon were largely responsible for 
diverting a section of the Indian Press from a course of loyal 
co-operation to open hostility to Government and even to the 
British rule. In this abnormal situation the Government of India 
issued on 3rd June, 1907, the following important Resolution 
which marked a radical change in its attitude towards the 
Press :— 

"Certain circumstances attending the recent outbreaks of 
lawlessness in the Punjab and Kastern Bengal have forced upon 
the attention of the Government of India the deliberate efforts 
made by a number of newspapers, both English and Vernacular, 
to inflame the minds of the people, to encourage ill-will between 
classes, to promote active hostility to the Government, and to 
disturb the public tranquillity in many different wa\s. The 
Governor-General has no desire whatever to restricl the legitimate 
liberty of the Press to criticise the action of the Government, 
and he would be most reluctant to curtail the freedom of the 
many w'ell-conducted papers because of the misbehaviour of a 
few' disloyal journals. But he is responsible for the maintenance 
of law and order among the vast and heterogenous population, 
and he is unable to tolerate the publication of writings which 
tend to arouse the disorderly elements of society and to incite 
them to concerted action against the Government. On these 
grounds he has determined that the dissemination of sedition 
and the promotion of ill-will between classes must be repressed 
by firm and sustained action under the penal law. Accordingly in 
supersession of previous orders on the subject His Excellency 
in Council empowers Local Governments to institute prosecutions 
in consultation with their legal advisers in all cases where the 
law has been wilfully infringed. He hopes that the warning now 
given may, in great measure, avert the necessity for numerous 
prosecutions, but if this hope should unhappily not be realised. 
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he relies upon the local authorities to deal with the evil effective¬ 
ly.” 

In pursuance of these orders, during the next two years and 
a half, 47 prosecutions were undertaken and not one of these 
cases failed although in some instances the Government accepted 
apology and withdrew prosecution. “Nevertheless,” Sir Herbert 
Rislev observed in his speech on the Press Bill of rejio. “we have 
to acknowledge defeat; we have succeeded in the minor object 
of punishing a certain number of offenders; we have failed in 
the major, the vital, the important object of curing a grave evil; 
we have proved that the law as it stands is sufficient to enable 
convictions for sedition to he obtained; Ini'. we have also proved 
that it is not sufficient to restrain the Press within the limits of 
legitimate discussion, fnspitc of our successful prosecutions we 
see the most widely read portion of the Indian press incessantly 
occupied in rendering Government by law established odious in 
the sight of the Indian people.” 

In certain localities political .agitation degenerated into 
anarchical plot, a “murderous conspiracy,” with the object of 
subverting the Government and making the British rule im¬ 
possible by establishing general terrorism. The political assassina¬ 
tions that followed at several places w'ere attributed to -the 
seditious teachings of the press. “These things,” Sir Herbert 
Risley observed, “are the natural and necessary consequence of 
the teachings of certain journals. They have prepared the soil 
in which anarchy flourishes; they have sown the seed and they 
ire answerable for the crop. This is no mere general state¬ 
ment; the chain of causation is clear. Not only does the cam¬ 
paign of violence date from the change in the tone of the press; 
but specific outbursts of incitements have been followed by 
specific outrages.” 

(6)—Newspaper (incitement to offence) Act, 1908 

The ordinary law of sedition having failed to produce any 
improvement in the tone of the press two Acts were passed, one 
in rgc8 and another in 1910, to provide better control of presses 
and means of communication and for the prevention of incile-J 
ments to offences in newspapers. It was pointed out in 1908* 
that in the case of one newspaper, printers and publishers had 
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been within a comparatively short period prosecuted and 
convicted several times while the real authors of the incitements 
had concealed their identity. The new law was directed against 
newspapers which persistently tlelied the law and courted prose¬ 
cution hv setting up dummies for punishment." "The only way," 
it was suggested, to deal with such newspapers is to put an end 
to their existence and this is done by means of l itis BilLadlieh 
gives power to contiscate the printing press and extinguish the 
nowspnpei." 

Sir I larxcx Adamson in moving for leave to introduce the 
Hill observed 

‘'There is our point ami only one in connection with the piiirreilings 
that 1 mi compelled to mention in order to support and justify the, 
legiblnt ion in whirl) we are engaged. It is the close connection bet ween 
the Manicktolhih conspirators and a certain section of the press. 

Tin rend rn Kuninr Otiose, who declared himself to lie the leader of the 

conspirators, is a man who created the ‘Yugantar’’ new simper. Many of 
those who arc under arrest and have confessed participation in the .crimes 
have been connected with the “Vugnntar.” Some lmvo been connected 
with another newspaper which is not necessary for me to name. Now 
turiiiug to the class of newspapers against which (he Dill is directed I iinrl 
that the “Yiigantar" has been on fixe oceasi <ns during ihc past year tbo 

Hiibj'ect of prosecution for the offence of sedition tnspitc of fiv« 

prosecutions the “Yiigant.ir'* still exists and is as xiolenl as ever. The 
type of sedition has lux'll incitement to subversion of Diilisb rule by deeds 
of violence." 

■ Under these circumstances the Government felt, in the 
[words of Sir Harvey Adamson "its bounden duty not only to 
•make adequate provisions to punish perpetiators of outrages that 
,actuallv occur, but also to close the fountain-head, and to insure 
.that colleges of anarchy, assassination, rebellion and violence 
(arc not openly maintained under the guise of newspapers eircu- 
■latcd among the public.” The Act was hastily passed in a 
moment of panic in a meeting of tho Council at Simla and the 
urgency of the action rendered it impossible for several non- 
official members of the Council to be present. Barely sixteen 
hours were given to the consideration of the Bill. 

Section 3 (1) of the Newspapers (incitement io offences) 
Act, 1908, provided that in cases where, upon application made 
by order of or under authority from the Local Government a 
magistrate was of opinion that a newspaper printed or published 
in the province contained incitement to murder or to an act of 
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violence, such magistrate might make it conditional order declar-j 
ing the printing press used, or intended to be used, for the' 
purposes of publishing or printing such newspaper, and all copies 
of such newspaper, wherever found, forfeited to the Government. 
The magistrate was to call upon all persons concerned to show 
cause why the order should not be made absolute. On inquiry if 
the magistrate was satisfied that the newspaper contained matter 
of the nature specified in Section 3(1) he was to make the con¬ 
ditional order absolute, subject to a right of appeal to the High 
Court within fifteen days. Where an order of forfeiture had 
been made absolute in relation to a newspaper the Local Govern¬ 
ment was authorised to annul the declarations made bv the 
printer and publisher of sueh newspaper until r \i t XXV of 1867 
and to prohibit any further declaration lrc'in** made in respect 
of the same newspaper or any other which was the same in 
substance. Proceedings taken under the Act were not to prevent 
a person from being prosecuted for an net which constituted 
offence under anv other law. 

(7)—Indian Press Act, 1910 

The second and more important of these measures, vis., the 
Indian Press Bill (3 of iqto) was introduced in the Council by 
Sir Herbert Rislcv on 4B1 _ February, 1910,^md was on the same 
day referred to a select committee with instructions to report on 
the Hth on which date the Bill was passed into law. The two 
amendments moved by Gokhale, on which division was taken, 
were not only defeated “but positively slaughtered.” Majority 
of Indian members of the Council supported the measure. Sir 
(afterwards Lord) S. P. Sinlia described the Bill as “wise, fair 
sind just,” a measure possessed of “great influence for good on 
the future’ of the country. G. K. Gokhale and R. N. 
Mudholkar supported the principle of the Bill “in view of 
exceptional situation in several psirts of the country” hut urged 
the dursition of the Act to lx* limited to three years. Malaviyn 
deprecated the idea of removing press offences from the jurisdic¬ 
tion of judicial establishment of the country* to control by the 
executive discretion. Bhupendra Nath Basil also opposed the 
Bill on the ground that it “pul a tsix on knowledge” and 
provided punishment before trial. 
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The Act dealt not only with incitement to murder and acts 
of violence, but also with other specified classes of published 
matter including words or signs tending to seduce soldiers or 
sailors from their allegiance or duty, to bring into hatred or 
contempt the British Government, any native prince, or any 
section of His Majesty’s subjects in India, or to intimidate 
'public servants or private individuals. The different sections 
of the Act had in view (») control over presses and means, of 
publication; (»i) control over publishers of newspapers; (Hi) 

' control over importation into British India and transmission by 
, post of objectionable matter; and (iv) suppression of seditious 
; or objectionable newspapers, hooks, or other documents wherever 
i found. 

As regards thcjgrst of those objects it was provided by . 
Section 3 that the keeper of a printing press might he required 
by the magistrate at the time of making declaration under 
Section 4 of the Press and Registration of Books Act, 1867, to 
deposit security, not less than five hundred or more than two 
thousand rupees, as ihe magistrate might .think fit to require. 
The Local Government was empowered to require similar security 
from the keeper of a printing press in respect of which a declara¬ 
tion was made prior to the commencement of the Act. Under 
Section 4 (r) where it appeared to the Local Government that 
any such printing press was used for the jHirpt.se of printing or 
publishing a document containing words, signs, or visible 
representations which were likely or had a tendency, “directly 
or indirectly, whether by inference, suggestion, allusion, 
metaphor, implication or otherwise” to incite to an act of 
violence, or to seduce a soldier or sailor from his allegiance or 
duty, or, to bring into hatred or contempt His Majesty’s Govern¬ 
ment, administration of justice, an 1 Julian Chief or Prince, or to 
excite disaffection towards the Government, the Local 
Government might declare the security deposited 
and all copies of such document wherever found forfeited to His 
l Majesty. Where the initial security was thus forfeited the 
deposit of a further security to the extent of Rs. to ,000 was 
required before a fresh declaration could be made under the 
Press and Registration of Books Act, 1867, and if thereafter 
the press was again ji$ed for printing or publishing objectionable 
matter, not only the further security deposited, and all copies of 
such document but also printing press were to be forfeited. 
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The second object was gained by requiring under Section 8, 
the publisher of a newspaper to . deposit security with the 
magj .s_t_r;itc. jit the time of making declaration under Section 5 of 
the Press and Registration of Hooks Act, 1867, and empowering 
the Local Government under Sections cj and 11 to declare the 
security deposited and all copies of the newspaper lorfeited to 
I-Iis Majesty where the newspaper contained any words objection¬ 
able within the meaning of Section 4 of the Act. 

Section 12 authorised the Local Government to declare forfeit 
copies of a document which appeared to it to contain mattci of 
prohibited description. 

The more efficient control over importation and trans¬ 
mission bv post of publications was given by empowering the i 
Customs and Postal authorities to retain ami examine packages | 
suspected of continuing objectionable matter and to submit them 
to the Local Government for order. 

Section 17 provided that a person having interest in any 
property in respect of which an order of forfeiture had been made 
might, within two months from the date of such order, apply to 
the High Court to set aside such order on the ground that the 
document or newspaper in question did not contain words, signs, 
etc., of the nature described in Section 4 (i)- of the Act. Except 
as pro\idcJ by this Section no proceedings purporting to be 
taken under the Act were to be called in question by the Court, 
nor were civil or criminal proceedings to be: instituted against any 
person for anything done or, in good faith, intended to be done 
under the Act. 

The provisions of the Press Act were not to be deemed to 
prevent a person from being prosecuted under any other law for 
any act or omission which constituted oflence against the Act. 

The Press Bill as originally drafted made no provision for 
appeai to the Courts under any circumstances, and as Sir S. P_. 
Sinha could not, in the first instance, persuade his colleagues in 
the Executive Council to agree to the insertion of such a provision 
he decided to resign his position as Law Member. Gokhale inter¬ 
vened and strongly urged the Indian Member to make one more 
attempt to persuade the Viceroy and other members of his Council 
to reconsider the question of making such a provision. Eventually 
the Law Member withdrew his resignation and the Viceroy and 
other members of the Council agreed to the introduction of the 
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clause (vhicli provided for an appeal to the High Court. In this 
connection the following passage occurs in Lord Morley’s 
Recollections :— 

"Neither I nor my Council would have sanctioned it if there 
had been no appeal in some due form to a court of law and you 
tell me that you would have had sharp difficulties in your own 
CouncM.’’* 

Obviously the latter part of the sentence refers to the incident 
narrated above. 

In the case of Mohammad Ali (41 Cal. 466) decided in 1913 
by a Special Bench of Calcutta High Court composed of Sir 
Lawrence Jenkins, C. J. and Stephen and Woodroffe, Judges, 
interesting observations were made on the wide scope of Section 
4 anti the very limited nature of intervention which High Court 
might exercise in the orders passed under the Act. The Bengal 
(Government being of opinion that a certain pamphlet entitled 
"Come over into Macedonia and help us” was of a character 
likely to bring English and Christian subjects of Ilis Majesty 
into hatred as a class ordered its forfeiture. Mohammad Ali made 
an application to the High Court against the order of confiscation 
on the twofold ground, vis., that the pamphlet could not have 
the effect ascribed to it, and that the order was illegal because 
the notification published did not state the grounds on which 
the (Government had formed its opinion. It was admitted by 
the Advocated General that the pamphlet forfeited was not 
seditious and did not offend against provisions of the Indian 
Penal Code. It was contended, houevei, that the provisions of 
the Press Act extended far beyond the ordinary criminal law. 
Sir Jenkins, C. J., observed : — 

“The provisions of Section 4 are very comprehensive and its 
language- is as wide as human ingenuity could make it. Indeed 
it appears to me to embrace the whole range of varying degrees 
of assurance from certainty on the one side to the very limits of 
impossibility on the other. It is difficult to see to what lengths 
operation of this section might not plausibly lie extended by an 
ingenious mind. They would certainly extend to writings that 
may even command approval. An attack on that degraded 
section of the public which lives on misery and shame of others 


♦Volume II, p, 329. 
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would come within this widespread net; the praise of a class 
might not he free from risk. Much that is regarded as standard 
literature might undoubtedly lie caught.” 

It was held that where the (iovernment made an order of 
forfeiture the burden of proof was cast oil the applicant to -•how 
that the writing impeached was innocent. So that, however 
meritorious the pamphlet might he, unless the applicant 
established the negative, the Act required that the application to 
the High Court against the order must fail. And in establishing 
the negative it was not enough for the applicant to show that the 
words were not likely to bring into hatred or contempt any class 
or section of His Majesty's subjects in British India, or that they 
had not a tendency in fad to bring out the result. He must go 
further and show that it was impossible for ihem to have that 
tendency directly or indirectly and whether, by way of inference, 
suggestion, allusion, metaphor, implication, “or otherwise.” 

The High Court’s power of intervention under the Act was 
the narrowest. The ability to pronounce on the wisdom of the 
executive order was withheld. Its functions were limited solely 
to considering whether the applicant to it had discharged what 
Sir Lawrence Jenkins, C. J., described the "almost hopeless 
task” of establishing that the writing in question did not contain 
words which fell within the all-comprehensive language of the 
Act. Sir Jenkins, C. J., observed:— 

"I describe it as an almost hopeless task, because the terms 
of Section 4 are so wide that it is scarcely conceivable that any 
publication would attract the notice of the Government in this 
connecton to which might not the words “directly or indirectly, 
whether by inference, suggestion, allusion, metaphor, implication' 
or otherwise” apply. I have said the ability to pronounce on 
the wisdom or unwisdom of executive action has been withheld. 
There was good reason for this. Courts of law can only move 
on defined lines, and act on information brought before them 
under limited conditions. It is not so with the executive 
authority. It would be paralysed if it had to observe the 
restrictions placed on the courts. Its action can be promoted 
by information derived from sources not open to the courts, and 
based on considerations forbidden to them; it can be moved by 
impressions and personal experiences to which no expression 
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••sin be given in a rourt, hut which may be a very potent incentive 
to action. The Government may be in possession of informa¬ 
tion which.it would be impossible to disclose in a court of law 
and yet obviously requiring immediate action.** 

When the writing in question contained passages objection¬ 
able within the meaning of Section 4 of the Act the court was not 
to go into the question of truth or falsity of the statement, or 
into the intention or motive of the writer. The duty of the court 
was strictly limited to the consideration of the question whether 
the order of forfeiture was justified by the words and tendencies 
of the writing. The possible results, and not the intentions, 
were to be considered. In the case of Farooq Ali versus the 
Crown (19 P. R. 1915), Sir Alfred Kensington, C. J., observ¬ 
ed :— 

“In estimating the results of the writing of the kind before 
us we are necessarily guided, to so large an extent, by the 
conclusion arrived at by Government under its wider knowledge 
of all that may be going on beneath the surface in India that we 
could hardly interfere with propriety unless it was obvious that 
there had been some palpable misunderstanding of the writing 
called in question.” 

When dealing with an application against the order of 
forfeiture the High Court had no jurisdiction to act as criminal 
court of appeal or revision considering the nature of the sentence. 
It had no authority to determine whether the order of forfeiture 
was excessive or not, or to reduce it at discretion where it 
considered the same to be excessive. As Sir Alfred Kensington, 
C. J., observed in the case of Ghulnm (Jadir Khan versus the 
Crown (the “Zamindar” Printing Press case):— 

‘‘The terms of Section 19 are very explicit, and it is not in 

our power to read into them anything more than the Act says. 

We are by the Act given certain extraordinary powers of inter¬ 
ference, but these powers are strictly limited. We are authorised 
by statute to set aside an order of forfeiture, but not to make 
any other change. In this construction of our powers it is not open 
to us, even if we should desire to do so, to do anything more 
than either reject the application or set aside’ the order of forfei¬ 
ture as a whole.” 
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The Act required the application against order of forfeiture 
under Section 4(1) to be made within two months from the ifate 
of the order. It followed that the Local Government might by 
acting in an arbitrary manner deprive the keeper of a press of 
his remedy by the simple expedient of withholding notice till 
two months had already expired from the date of the order. In 
the case of Abdul I-Iaq versus the Crown decided by the Punjab 
Chief Court in 1914 (16 P. R. 1914, Cr.) this point was urged byj 
the counsel in view of the fact that the application in that case' 
was made within two months from the date of service of the order. 
Sir Alfred Kensington, C. J., recognised the difiiculty where the 
executive arbitrarily withheld the notice for two months, 
but refused to be troubled “with fanciful '.peculation of the kind,, 
being satisfied that no Government would act in the manner 
suggested and, if it did, all necessary steps would be taken to see. 
that the person affected was not unduly prejudiced." 

In the judgment delivered by the Special Bench composed of 
Justice Abdul Rahim, officiating Chief Justice, Justice Ayling 
and Justice Seshagiri Aiyar in the matter of “New India Printing 
Works,” Justice Abdul Rahim made the following observations 
on the scope of Section 4 and the extensive discretionary powers 
which the Act vested in the Executive Government:— 

“That, generally speaking, the terms of the section are 
extremely wide and comprehensive cannot be doubted. They vest 
the Local Government with a discretion so large and unfettered 
that the keeping of priming press and the publication of news¬ 
papers become extremely hazardous undertakings in the country. 
A press may be devoted to the printing of most useful and 
meritorious literature, or other publications of an entirely innocent 
and non-controversial nature, yet it will be liable to forfeiture if 
any matters printed in such press are considered by the Govern¬ 
ment to be objectionable within the meaning of the Act. It may 
be doubted if it is possible for the keeper of any printing press 
in the country to maintain such an efficient expert supervision 
over matters that are printed as to deduct everything that might 
be regarded to fall within the ‘widespread net’ of Section 4. 

“Similarly a newspaper may be consistently staunch in its 
loyalty to the Government, its general policy may be above all 
reproach, the sincerity and bona fides of the intentions of the 
editor may not be liable to question, but if any letters or other 
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writings were let in, may be through carelessness, which come 
within the scope of any of the clauses to Section 4, the Govern¬ 
ment may atoncc, without any trial or even a warning, forfeit 
the security, and in this way ultimately put an end to the news¬ 
paper itself. That the influence of a periodical on public life in 
the country is on the whole decided!) beneficial need not be a bar 
to the Government’s action. The Local Government, it may be 
assumed, will not indiscriminately exercise the powers which it 
possesses under this enactment, but the vesting of such unlimited 
power in the Executive Government is undoubtedly a serious 
encroachment on the freedom which the press in India enjoyed 
before the passing of the Act.” 

Section 22 barred the jurisdiction of courts as regards all 
proceedings purporting to be taken under the Act except declara¬ 
tion of forfeiture under Sections 4, 6, 9, n, and 12. An order 
under any other section might he passed by the magistrate in 
excess of his powers, but that gave the High Court no right 
of interference. It was held in re \[rs. Annie Besan t (29 M. 
1164) that a magistrate acting under Section 33 (1) was not a 
court, but only an executive officer entrusted with the perform¬ 
ance of certain administrative duties, whose details were left 
entirely at his discretion, and hence an order by him requiring 
security from the keeper of a press, even if in excess oMiis 
powers, was not capable of being revised by the High Court. To 
the same effect was the judgment of the Punjab Chief Court in 
the case of Guitar Mohammad versus the Crown decided in 1918. 
The Madras High Court held in the case of Mrs. Annie Besant 
versus Emperor that in an application made under Section 17 the 
only question which the Special Bench of High Court could 
determine was whether the passages complained of did or did 
not contain words of the nature described in Section 4 (1) and the 
court had no jurisdiction to determine any other question, such 
as whether the particular order of the magistrate demanding 
security was beyond his powers, or whether Section 4 or 22 of 
th$ Press Act was ultra vires of the powers of the Imperial 
Legislature of India as contravening an Act of Parliament or 
whether the order of forfeiture was legally made. 

The Press Act rested on a wrong principle, and was hurried 
through the Council by suspending the Standing Orders and 
without giving the country, as Gokhalc pointed put <:luring the 



PRESS LAWS (1858—11)18) 


m 


debate, “practically any opportunity to express its opinion on 
it.” Instead of leaving the interpretation and application of the 
law to the Judges, the Local Government was empowered to take 
upon itself to decide the definition of prohibited matter, and this 
without giving any opportunity for hearing to the person against 
whom it might decide. This was a violent departure from that 
sacred principle of jurisprudence on which the entire system of 
administration of justice was built throughout the British Kmpire. 

For the same undesirable feature tin* Vernacular Press Art, 1878, 
had been justly condemned by Gladstone in the House of 
Commons. As Gladstone, then, pointed out that measure 
involved “a political issue of great importance, of the utmost 
delicacy, namely, whether it is wise for the Government to take 
into its own hands and out of the hands of the established legal 
jurisdiction the power of determining what writing is seditious 
and what is not.” "The most unfortunate feature,” he said, 
“which the measure presents is the removal of press prosecutions 
from the jurisdiction of the judicial establishments of the country 
in order that they may be dealt with as. matters of executive 
discretion.” Contrary to all canons of criminal justice, the 
onus probandi was placed on the defence to show that the publica¬ 
tion was innocent. What Sir Herbert Risley described in his 
speech introducing the Bill as “ample security against hasty and 
arbitrary action,” “virtually an appeal to the highly competent 
judicial authority” proved to be an illusory right. In 
one respect the provisions of this Act were even more drastic 
than those of the Vernacular Press Act of 1878, for no obligation 
was laid on the Local Government to give warning to the news¬ 
paper before taking action. The Act improved the tone of the 
press, but its unwise administration added to the discontent. By 
rousing suspicions and alienating sympathies it defeated its own 
object. Free press had become a valued institution in India t 
on account of freedom which the press had enjoyed for three-1 
quarters of a century. T he A ct was, therefore, viewed by the! 
people with suspicion and disappointment. The example off 
press law’s of Austria, to which Sir Risley referred when asking 
for approval of the Council to the measure, was hardly generous.' 
Indians were citizens of an Empire in which .Rule of Law w asj 
the outstanding feature of the c onst itution, and in ..improving! 
tfeeir instit utions they were entitled to look to the British systeml 
for the model . It was wrong to suppose that sedition in the| 
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press was responsible for the genesis of anarchism. As Basu 
observed during the Council debates :— , , , 

J. 

I “The roots of anarchy go much deeper than the ephemeral 
pages of the periodical press : the effusions in the press are merely 
the foam on waters agitated by causes working far below the 
surface.” 


It was admitted by Sir Risely that the Indian press was 
equally bad in 1877, and yet there was no anarchy or “murderous 
conspiracy.” The Penal Code, it was not denied, was quite 
sufficient to punish sedition committed through newspapers. 
Almost all the important offences mentioned in Section 4 (t) were 
already provided for in Sections 144 (A) and 153 (A), I- P- C., 
and in the Newspapers Act, VII of rqo8. Section 108 of the 
Criminal Procedure Code, 1898, further enabled the Government 
to prevent the dissemination of seditious matter. 

There was little justification for the legislature to apply such 
a drastic law to the whole of India, while the evil sought to be 
met was mainly connected with the activities of a band 
of young revolutionaries in one part of the country. Repetition 
of offence by only six newspapers in the country was not sufficient 
to show that punishments under the existing laws were incapable 
of having a deterrent effert when the total number of newspapers 
and periodicals in the year 1910 amounted to 725 and 829, 
respectively. 

A Parliamentary White Paper published at the end of 1914 
gave a return of statements indicating the action taken under 
cerain sections of the Press Act, 1910. It showed that out of 
22 printing presses coming under the first demand for security, 14 
failed to deposit and were in consequence closed; and of 20 
newspapers treated in the same manner 14 ceased publication. 
The Act was not administered in accordance with the intentions 
of its authors. Though meant for both Indian and European 
press, it was never put in operation against the latter. The 
Press Act provided exceptional remedies for exceptional circum¬ 
stances, and with the disappearance of anarchical plots Indian 
opinion became unanimous for its repeal. Though Gokhale’s 
motion to limit the duration of the Act to three years, and the 
more modest amendment of Bhupendra Nath Basu to limit its 
operation to “three years or for such further period as the 
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Governor-General in Council way determine,'' were both defeat* d 
in the Council, it was, nevertheless, hoped by the non-official 
members, who lent their moral support to the measure, that the 
Act would be repealed as soon as the political situation improved. 
In course of time it also came to be urged that the retention off 
Press Act as of other repressive laws on the statute book was; 
inconsistent with the spirit of the pronouncement of August 20th, 
1917, and the reforms inaugurated under the Government of India 
Act, 1919.* 


*In consequence of the Report of a Committee appointed l,y tlie 
Government of India in 1921, In examine the pn'i, law*, an Act was 
passed in 1922 by which the Newspaper Act, 1908 and the Press Act, 
1910, were both repealed, and the Press an l Registration of Books Act, 
1867, was modified on the lines of the recommendations of tho Committee. 

In 1930, witli a view to counteract civil disobedience movement, 
fresh laws were made in the form of ordinances curbing the liberty of the 
press In March, 1931, with the signing of Gaud hi Irwin Pact these 
ordinances were withdrawn. When rtvolutionaiy movement made its 
appearance again a Press (Emergency Powers' Act (No. XXIII) was 
passed in October, 1931, subsequently amended l>y the Criminal Law 
Amendment Act (XX11I of 1932), and the Indian States Protection Act 
(XI oT 1934). The Act of 1931 wan a temporary emergency measure 
directed against the publication of matter inciting to or encouraging 
murder or violence, and its provisions and principles were largely based 
on the repealed Press Act of 1910. The amending Act of 1932 widened 
the definition of objectionable matter, and extended the duration of the 
Press Act. as so modified, to 23rd December. 1935. The scope of the Act 
was further widened in 1934 by including in the scope of objectionable 
matter words. ete., tending to excite disaffection towards the 
Administration of any Native State in India. 

A careful study of the history of press laws in India will show that 
the Constitution does not confer any ‘right* of free discussion on the 
subjects. "Free press” merely refers to the sphere of liberty allowed to 
the press by the ordinary law of the land. Legal restraints increased in 
times of political excitement but the field of liberty expanded again when 
peaceful conditions were restored. 




CHAPTER IX 
PUBLIC CIVIL SERVICES 

(1) —Covenanted Civil Service under the 
Company 

The policy of admitting only Europeans to places of power 
/ and emoluments started hv Wjirrcn - Hastings was followed 
j systematically throughout the long period of the Company’s 
i government. By the Charter Act of the year 1793 (33 (ieo. Ill 
| C. 52, See. 56) all important offices below the rank and degree of 
j members of Council, were reserved to the Covenanted .Civil 
j Service recruited in England and promotion was made dependent 
on seniority. Lurd_W'iJliam Bentinck admitted a few Indians to 
some of the minor offices but the progress made was scarcely 
appreciable and to remedy the evil a declaration was made by 
Parliament in the Charter Act of 1833 that “no native of India 
or any British subject resident therein shall by reason only of 
religion, phto of birth, descent, colour, or any of them, be 
disabled from holding any place, office or employment under the 
Company.” The provision remained a dead letter. In explaining 
J it the Board of Directors pointed out that there was to be no 
/ governing caste in British India and that fitness was henceforth 
/ to be the criterion of eligibility. Till 1853 appointments were 
j made by the Directors of the Company and so long as the nomina- 
\ tion system lasted no Indian was appointed to the Covenanted 
Civil Service. 

(2)—Recruitment by competition 

' The Charter Act pf i8.S3.-abft]ishcd the system of nomination 
and the Covenanted Civil Service was for the first time thrown 
open to general competition. The following year r egulatio ns 
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were made by a Co mmit tee under the presidency ol Lord Macaulay, 
for the holding of competitive ^examinations. The maximum age 
of c andida tes was fixed at twe nty- three.* 'I hough seemingly the 
tj racial bar was oblitera ted, i n fa cj_as the examinations were held 
only in England the doors remained iloscJ to Indians TIu Act 
of 1858, which transferred the (lovernment of British India from 
the Company to the Crown, reaffirmed the s\siem eslaiilished 
under the Charter Act of 185.3 and empowered the S< rretary of 
State in Council, with the advice and assistance of the Commis¬ 
sioners appointed by the t rown, to make regulations for the 
admission of persons to the Civil Service ol India. 

The Proclamation of Queen Victoria gave a fresh assurance t 
for the association of Indians, irrespective oi race and creed, with j 
the work of administration. It was announced :— 

“We hold ourselves hound to the natives of our Indian 
territories by the same obligations ot duly which hind us to all 
our other subjects and those obligations, by the blessing of the 
Almighty Cod, we shall faithfully and conscientiously fulfil. 

“And it is our further will that, so far as may be, our 
subjects, of whatever race or creed, be freely and impartially 
admitted to offices in our service, the duties of which they may 
he qualified by their education, ability and integrity, duly to 
discharge.” 

A statute of i8 bi (24 and 25 Viet., C. 54) legalised certain 
appointments made in contravention of the terms of the Act of 
1793 an d enumerated in u schedule the offices under the Crown 
in India which were to be reserved to members of the Covenanted 
Civil Service. "The se includ ed the appointments of S ecretarie s 
to numerous departments under the Governor-Cieneral in Council, 
three " offices' of" Ac countant-General, and in the “Regulation 
Provinces” the offices of members of the Board of Revenue, 
Financi al Com missioner, Commissioners of Revenue, Secretaries 
to the Government Departments, District or Sessions Judge, 
D istrict Magist rate, Collector of Revenue or Chief.Revenue-Officer 
of the _district. The Covenanted Civil Service virtually mono-i 
polised and controlled all superior posts in judicial and executive) 
administration from the lop to the bottom of the scale excepting! 

was reduced in 1860 to 22, in 1866 to 21, and in 1879 to & 
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those of the Viceroy, some members ol the Executive Council, 
■ and the Governorships of Presidencies. 

During the debates on the Charter Kill of 1853 Lord Stanley 
(afterwards liarl of Derby) expressed “his convution that in 
refusing to carry on examinations in India and in England—a 
thing that was easily practicable—the Government were, in fact, 
negativing Lhat which they declared to be one of the principal 
objects of their Bill, and confining the Civil Service, as hereto¬ 
fore, to Englishmen. That result was unjust, and he believed 
it would be most pernicious." In i860 a committee of five 
members of the Council of India appointd to report how elTect 
could be given to the Parliamentary pledges suggested the holding 
ol simultaneous examinations for the Civil Serv'u e in India and 
in England but the recommendation was not followed. 

(3) -Statutory Civil Service 

j In 1868 the Government of Lord Lawrence established nine 
scholarships of the value of two hundred pounds each, tenable 
: in Great Britain for a period of three years, with a view to 
'encourage Indian students “to resort more freely to England for 
j the purpose of pcrfeeling their education, and of studying for 
• the various learned professions or for the civil or other services 
in India.” As the Secretary of State for India, the Duke of 
Argyll, did not approve of the arrangement it was disco ntinue d. 
In 1870, for the first time, one Indian was admitted to the Civil 
Service as against 825 Europeans in that service. Holding of 
the examinations in England, havering of the age limit, and the 
social conditions prevailing in India so effectively prevented 
admission of Indians to the higher services that the opening of 
some new channel was considered desirable. See. 6 of the Indian 
Councils Act, 1870, declared it “expedient that additional facilities 
should be given for the employment of natives of India of proved 
merit and ability in the Civil Service” of the Crown. The 
authorities in India were empowered, under prescribed limitations, 
to appoint Indians to offices reserved for the Civil Service even 
though such persons bad not passed the competitive examinations 
held in England. The Duke of Argyll, who was then the; 
Secretary of State, instructed the Government of India that 
recruitment in this country was not to be on the basis of open 
competition but “on the principle of careful and cautious seleo 
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lion.” Ho warned that ‘‘it should nevir h forgo.ten, and there 
should never he any hesitation in laying; down the principle that 
it is one of our first duties to the people of India to guard the 

safety of our own dominion,.. the maintenance and stability 

of our rule must ever be kept in view as the basis of our policy, 
and to this end a large proportion of British functionaries in the 
more important posts seems essential.” The Act did not find 
much favour with the (iovernment in India. 'flic draft rules of 
1873 provided that the main qualification requisite for appoint¬ 
ment under the Act should he a precedent term of service in the 
higher ranks of (Iovernment employ. In .„ case submitted by the 
Secretary of State for opinion, the Law Officers of the Crown 
declared such restriction to he “cleai'y opposed” to the spirit and 
intention of the Act and eonsequently new .-.lies were framed, in 
1875, by Lord Northbrook's (iovernment. The revised rules, 
however, remained practically inoperative, only one or two 
appointments having lieen made thereunde. to the judicial branch 
of the service. 

The question was re-opened by Lord Lvtton’s (Iovernment 
in 1878. In a confidential minute the Viceroy wrote as 
follows :— 

■'T)«e Ael of Parliament (1870) is so undefined, and indefinite 
obligations on the part of the Govcrinnciil vf India towards its native 
subjects are so obviously dangerous, that no sooner was tlic Act passed 
than the (aovernineiil began to devise means for practically evading the 
fulfilment of it. Under the terms of the Act. which are studied and laid 
to heart by that increasing class of educated natives, whose development 
the (iuvmimeiil encourages without being able to snt'sfy the aspirations 
of its existing members, every surli native if once admitted to Govern¬ 
ment employment, in posts previously reserved to the Covenanted Service, 
is entitled to expect and chum appointment in the fair course of promo¬ 
tion to the higher post in that sen ice. We all know that these claims 
and exportations never can or will lie fulfilled. We have to choose 
between prohibiting them and cheating th'Mii. and we have chosen the 
least straightforward course. The application to natives of the 
competitive examination system as «nudiieied in Kngland and the recent 
(reduction in the ago at wliYli candidates can compete, are all so many 
deliberate and tiniispnrcnt subterfuges fur stultifying the Act and reducing 
it to a dead letter.” 

Lord Lyllon’s (Iovernment proposed, in 1878, to meet the 
requirements of the statute of 1870 by the erention of “a close 
native service” but the proposal was negatived because it would 
have created an inferior service and would not have carried out 
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the intentions of the Act. The following year rules were made by 
.the Government of India which provided that (i) a proportion 
Itiot exceeding one~fi fth of the total number of civilians appointed 
! by the Secretary* of State to the Civil Service in any one. year 
should be Indians selected in India by the Local Governments; 
(2) each selection should be subject to the approval of the 
Governor-General in Council, and (3) the selected candidates, save 
under exceptional circumstances, should he on probation for two 
years. The proposal appeared alarming to the Home Authorities. 
The proportion to be recruited in India was reduced to 
and the maximum age limit for the competitive examination in 
England was reduced to 19 yea rs. 

. The law guaranteeing one-sixth of the appointments gave 
no satisfaction. The number of Indians appointed under the 
statutory rules of 1879, upto and including the year 1886, was 48 
or an average of six a year. Not only in the Indian Civil 
, Service but in all the higher services under the Crown in India 
• the proportion of Indians was insignificant. In answer to a 
question put by McNeil, on 19th February, 1892, as to the relative 
1 proportion of Europeans, Eurasians, and Indians in the 
Covenanted and Uncovenanted Services in India on 31st March, 

, 1886, Mr. (afterwards Lord) Curzon gave the figures which 
1 showed that there were at the time 3573 Europeans (including 
, Eurasians) and 492 Indians—the proportion of 7 to 1 — drawing 
salaries Rs. 5,000 and upward per annum.* 


(4)—Public Services Commission, 1886 

By a resolution of 4th November, 1886, Lor_d Dufferi n's 
Government appointed a Commission to reconsider the question of 


♦The actual figures were as 

Annual Salaries. 

follows:— 

Europeans. 

Eurasians. 

Indians' 

Rs. 60,000 and upwards 

26 


1 

Rs. 40,000 to 60,000 

47 


3 

Ra. 80,000 to 40,000 

125 



Rs. 20,000 to SO,000 

816 

3 

2 

Rs. 10,000 to 20,000 

861 

12 

40 

Ra. 6,000 to 10,000 

2078 

111 

446 

Rs. 2,500 to 5.000 

1334 

646 

1647 

Rs. 1,000 to 2,500 

3097 

1963 

6915 

See Hnns-ml, 11” Series, VoL 

I, p. 819. 
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public services. 'I Ik* Commission consisted <>l a European 
president, namely, Sir Charles Aitrhi son, a secretary, and 15 
members of whom five were Indians. The declared objet of 
its "appointment was to devise a scheme which might reasonably 
be hoped to possess the necessary elements of finality, and do 
full justice to the claims of natives ol India to higher and more 
extensive employment in the public services. One of the most 
important questions which came up hcfoic the (’omnil'-sion for 
consideration was the dttsirahilily of holding simultaneous exami¬ 
nations in India and in England tor recruitment to the Indian 
Civil Service. The suggestion was violentlv opposed not onlj in 
the Government circles but also b\ the main bod\ of Muhamma¬ 
dan witnesses. The Commission reported : 

‘‘It is argued thut in the present crn'iuiiMniirr* . f xociu! hfo m India, 
open cnnipetitinn in that com try would not justify, to the same extent as 
similar competition in England, the presumption Hint the successful 
candidates would possess in a sufficient degree the i|uahtie, essential for 
high administrative office . .and that an open competition in India for 
the Covenanted Civil Service would operate with inequality evcluding 
altogether some important classes of the community, while giving undue 
advantage to others. It is further argued that it could scarcely fail—in 
view, 011 the one hand, of the large iiumlier of candidates who would 
offer themselves for the examination and. on the other hand of the small 
number who could, under any ciicniiistiiiiccs, tic successful -to create a 
large, disappointed mid therein prnhulily disemitcnded class which would 
cause embarrassment- to the (Jovernment.” 

“Furthermore, as the Covenanted Civil Service may he said to 
represent the only permnnent English official rlcrnent in India, the 
importance of recruiting that service with tcfcreiicc to the maintenance of 
English principles and methods of government, cannot, in the opinion of 
the Commission, he overrated. "• 

The suggestion for holding simultaneous examinations was 
disapproved, three of the Indian members of the Commission 
recording their dissent. With regard to the bearing of the 1 
statute of 1833 and the Proclamation of 1858, it was stilted that! 
the provisions and declarations embodied in these were not| 
affected by the place of examination. The Commission recommend- j 
cd that the age-limit of candidates to the Indian Civil Service j 
be raised to twenty-three; that the “system of Statutory Civil J 
Servi ce** be abolish ed; that the term “Covenanted Civil Service”j 
he replaced by the expression “Imperial Civil Ser vice ** and this! 

♦Report, p. 40. 
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branch should be reduced in strength l«> "a carps dVWe" by 
, transferring 1 a number of its appointments to a local service to be' 
J separately recruited in each province and to he designated 
v “Provincial Service." 

The recommendations of the Public Services Commission 
were carried out in the main. The demand for simultaneous 
I examinations was rejected ; the atre li mit was raised i n tvvcntv - 
I three ; the recruitment under the statute of 1870 was discontinued; 

I and the Public Services in India were divided into four classes— 
1 I m pc fial, Central, Provin cial, and Subord inate. The first of these 
were recruited by the Secretary of State, who also prescribed 
their rights and conditions of appointment. Some of them served 
under the Central (lovernment, others under the Provincial 
Governments. The Cent ral Services consisted of persons recruited 
hy. the. Government of India and serving in the departments 
under direct control of the Government of India, <\g. railways, 
posts and telegraphs, etc. The third and fourth groups were of 
services recruited and controlled by the Provincial Governments. 
To the Provincial Civil Serviic were thrown open about one 
hundred of the scheduled appointments, hut, as the recruitment 
of the statutory civil service, under the rules of 1870, was there¬ 
upon discontinued, the new rules instead of making a genuine 
advance really marked a set back. 'I’lie statutory civilians 
appointed under the Act ol 1870 could hold the highest appoint¬ 
ments that were open to memliers of the Indian Civil Service but 
under the new system the Provincial Civil Service, which was to 
be composed mainly of Indians, was an inferior body whose 
members could not rise to higher posts than those of District and 
Session Judges, or District Magistrates and Collectors. These 
offices were formerly open to members of the Indian Civil Service 
only, but under the new arrangements a proportion of those posts 
were listed or reserved for the Provincial Service. 

The agitation for larger appointment of Indians in the 
administration continued. On 12th January, 1892, MacNeil, in 
the House of Commons, proposed an amendment to the address 
to be presented to the Queen in answer to a speech from the 
Throne. The amendment was as follows :_ 

‘■And we humbly regret that Your .Miijt.sly’s speech frnm the Throne 
contains no proposals for redeeming the pledges mi frequently given by 
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various Umeriinu'iils tlisit ii.il ivei. ut (Srr.it Britain -mil native* of India 
slmiilil lx* pliicul mi terms of «-<|ti;ili(y in tlie* mailer ut appointments Hi 
the public mia lee and in fixilmes in eiiiupeliii|r fo>- such j,pp uitim ills. ” 

The House rejected the amendment. The Under-Secretary 
of State for India, who led the opposition, maintained that ever 
since the Queen’s Proclamation of 1K5S the Government of India 
had “consistently and conscientiously made efforts” to «arry out 
the assurances.* 

(5)—Resolution for Simultaneous Examinations 

The following vear agitalior lor simultam ous examinations 
was revived in Parliament. Forcible spee« lies were delivered in 
the House of Commons b\ Paul, Xaroji, Sir William Wedder- 
burn, and General Chesney. G. X. Cur/on who led the opposition 
argued that “practically the whole civil service of the country 
was occupied by the natives ol India,” that il the proposals were 
accepted, it would “flood India with Bengali civil servants,” that 
“it was not men of educational aptitudes alone that they wanted 
in India; they wanted persons of high moral character.. . and 
experience had shown that this ruling type of man was more 
likeh to he obtained by having examinations conducted in Knglnnd 
than in India.” George Russel, the Under-Secretary of State 
for India, observed: “It is held by those best qualified to form 
an opinion that the fierce, turbulent races, though they submit 
contentedly to our rule, would resent, anti very strongly resent, 
any attempt on the part of the Bengali natives to exercise adminis¬ 
trative control over them." Inspite of the ollicial opposition, 
Herbert Paul’s motion was carried and the Commons resolved, 
“that all competitive examinations heretofore held in Kngland 
alone for appointments to the civil services in India bejiehl 
simultaneously both in India and Kngland, such examinations in 
both countries being identical in their nature, and all who compete 
being finally classified in one list according to merit.” 

The Resolution was never translated into practice. Thel 
Government of the day—a Liberal Government—had opposed' it .\ 
The India Council was up in arms against it. Barely three days 
after the passing of the Resolution, Lord Churchill informed the 
House of Commons that “the representatives of the India Office, 

•Hausawl, 4 Serieb, Vol. I, page 402. 
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after consultation with I lie Set ret ary of State, are opposed to 
the change proposed in the Resolution, which was submitted to a 
very thin House and carried by a very small majority.” It was, 
at last, determined In Gladstone that the Resolution be sent to 
the Government of India for their opinion. The Commons’ 
Resolution alarmed the House of Lords. Viscount Cross observed 
that the Government should refuse to treat the Resolution as the 
deliberate opinion of the House of Commons. The Marquis of 
Salisbury said: “I earnestly hope that the Council of India in a 
matter of such importance will be true to the trust which Parlia¬ 
ment has reposed in them, and that they would decline to revo¬ 
lutionise the Government of India without being convinced in 
their own minds that ’the steps they are taking are correi t. For 
myself I cannot imagine any project more fatal to our Oriental 
Umpire than that which received the sanction of the House of 
Commons on Friday night in a small House.”* The Earl of 
Northbrook blamed the whips of the Government for not taking 
even ordinary pains “to secure the attendance of members to vote 
against the Resolution.” The Duke of Argyll ‘‘could conceive 
nothing more fatal than the system suggested for India.” Lord 
Kimberley, himself opposed to the Resolution, in his despatch 
to the Government of India, asking in what mode and subject 
to what conditions and limitations the Resolution could be carried 
into effect, stated that “it was indispensable that an adequate 
number of the members of the Civil Service shall always be 
Europeans, and that no scheme would be admissible which does 
not fulfil that essential condition.” The Government of India 
and the Loral Governments emphatically pronounced against the 
Resolution which was eventually consigned b\ the Secretary 
of State to the waste paper basket. 

(6) -Royal Commission on Public Services, 1912 

In the year J1HS 7 the ur onortain of Indian officers, employed 
under the British Government in India, drawing a monthly salary 
of Rs. 2co and over was 34 per cent .; those dr awing Rs. tjoo 
and upwards 12 per ce nt.; and those drawing Rs. 800 and ove r 
only 4 per c ent. In the course of the next 25 yeariT'an advance 
was made from 34 to 42, from t2 to 19, and from 4 to 10 per 


*Hnnsard, 4 Series, Vol. XOI, p. 675. 
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cent, in the three groups respectively. On the 1st April, 1913, 
out of 4,984 posts carrying salaries of Rs. 500 a month and 
upwards 942, or 19 per cent., were filled by Indians, as against 
4,042 or 81 per cent, in the hands of Europeans and Anglo- 
Indians, as shown in the following statement:— 




Europeans 


Pci> culage 


Department 

and Anglo- 

Indians 

of 




Indians 


Indians 

1 . 

Agricultural 


50 



2. 

Civil Veterinary 


32 



3. 

Factory and boiler inspection 


13 



4. 

Mines 


5 



5. 

Mint and assay 


7 



6. 

Pilots (Bengal) 


46 



7. 

Northern India Salt Revenue 


2 



8. 

Survey (Madras) 


7 



9. 

Survey of India 


75 

1 

l 

10. 

Military Einnnce 


63 

2 

3 

11. 

Indian Civil Service 


1215 

59 

5 

12. 

Police 


507 

28 

5 

13. 

Railway 


299 

19 

6 

14. 

Customs 



3 

8 

15. 

Medical 


375 

36 

9 

16. 

Telegraph and Post Office 


79 

9 

10 

17. 

Salt and Excise 


41 

5 

11 

18. 

Forest 


45 

5 

10 

19. 

Geological Survey 


213 

28 

11 

20. 

Public Works 


15 

2 

12 

21. 

Education 


493 

85 

15 

22. 

Land Records (Burma) 


223 

45 

17 

23. 

Indian Finance 


13 

3 

19 

24. 

Registration 


113 

45 

28 

25. 

Provincial Civil Bervice 


1 

3 

75 


(Executive) 


67 

332 

83 


(Judicial) 


4 

234 

98 


Total 


.. 4,042 

942 

19 


(Certain high offices such as memberships of Executive Councils and 
High Court Judgeships other than those reserved for the Indian Civil 
Service, are not included in the list).* 

*See Report by Royal Commission on Public Services in India, dated 
1916, page 24. 
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The- figures gi\en above related to the civil services only. 
No Indian could receive King’s commission in the army, what¬ 
ever his birth or bravery, education or eliiuencv. 

On September 5, 1912, when Lord Harding was the Viceroy 
and Governor-General ot India, a Royal Commission was issued 
^o examine and report upon the following matters in connection 
with the Indian Civil Service, and other civil services, Imperial 
and Provincial:— 

(1) The methods of recruitment and the systems of training 
and probation. 

(2) The conditions of service, salary, leave and pension. 

( 3 ) Sjich limitations as still existed in the employment of 
non-Europeans and the working of the existing system of division 
of services into Imperial and Provincial. 

(4) Generally to consider the requirements of the Public 
Services, and to recommend such changes as may seem 
expedient. 

The Commission consisted of eleven members, including the 
Chairman, Lord Islington, of whom there were Indians, namely, 
Mahadev Hhasknr Chaubal, a member of the Executive Council 
of the Governor of Bombay, Abdur Rahim, a Judge of the Madras 
High Court, and Gopal Krishna Gokhale. The Report was 
completed early in 1915 but owing to the war on which all energies 
were then concentrated it was not published till January, 1917. 
In the meanwhile Indian expectations had risen to such an height 
that the proposed changes were generally denounced by the 
public opinion as wholly inadequate. The Commission proposed 
that some services should be entirely recruited in India and that 
Indian element in others should be substantially increased but their 
assumption that British responsibility for India required a 
preponderating proportion of British officers in the Indian Civil 
Scri'ice and thi Police created considerable heart-burning and 
racial feeling in the country. No action was taken on the 
Report during the war and on its termination the question of 
public services and the association of Indians in the task of 
administration was considered afresh as a part of the reforms 
scheme. 



CHAPTER X 
NATIVE STATES 

( 1 )—States in 1918 

The territory enclosed within the bnundsirie*. of India in 1918 
was 1,773,168 square miles, with a population of 315,132,537, hut 
of this total area a very large part was not under British Adminis¬ 
tration. Native States lav scattered all o\cr the country comprising 
an area of 675,267 square miles, a population of seventy millions, 
and embracing the widest variety of country and jurisdiction. Of 1 
the total number of 562 jtiri dict’ons officially classed as Native/ 
States, 175 had their dealings with the Government of India and j 
the remaining had their oolitl a' reM’ons w : *h the Provincial 
Governments.* Of the former, four principal states of Hyderj. 
abad, Mysore, Baroda and Kashmir were in direct relation with 
the Viceroy while the remaining were grouped under the direction 
of Agents to the Governor-General. 


*The Report of the Indian States Committee, 1928-29, mentioned of 
562 states, of which 108 were members of the Chamber of Princes in their 
own right, 127 were represented in the Chamber of Princes by twelve 
elected members of their order, and 327 were mere estates and Jagirs the 
holders of which exercised only a few minor powers of internal 
sovereignty. The Report observed:— 

“The term Indian State is, in fact, extremely elastic as regards both 
size nnd government. It covers, at one end of the scale, Hyderabad with 
an area of 82,700 square miles, with a population of 12,500,000, and a| 
revenue of 6J. crores of rupees or about .£5,000,000, and, at the other 
end of the scale, minute holdings in Kathiawar amounting in extent to a 
few acres only, and even, in certain oases, holdings which yield a revenue 
not greater than that of the annual income of an ordinary artisan,” (page 

U). 
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Hyderabad, the premier state in India, comprised an 
area of over eighty-two thousand square miles and a popula¬ 
tion of nearly thirteen millions. The ruling dynasty was found¬ 
ed in the chaos that followed the death of Aurangzeb by Asaf Jah. 
the Subedar of Deccan. An important event in the history of the 
state occurred in 1902 when the assigned districts of Berar were 
leased in perpetuity to the British Government. 

The State of Mysore had an area of twenty-nine thousand 
square miles and a population of nearly six millions. Mysore 
had become associated with its ruling dynasty at the end of the 
fourteenth century. For 50 years, from 1831, the State re¬ 
mained under management of the British Government. In 1881 
it was restored to the old dynasty under conditions and stipula¬ 
tions laid down in the Instrument of Transfer which was replaced 
in 1913 by a formal treaty. 

The State of Baroda was situated partly in Gujerat and 
partly in Kathiawar. It had an area of nearly eight thousand 
square miles and a population of two millions. The first treaty 
with the British Government was negotiated in 1805. In 1875 
the Maharaja was deposed for “notorious misconduct” and 
“gross misgovernment.” 

The Kashmir State had an area of eighty-four thousand 
square miles and a population of over three millions. 

The Agencies to the Government of India under which states 
.were grouped were four, viz., Baluchistan Agency, Rajputana 
Agency, Western States Agency, and Central India Agency. The 
first included the States of Kallat, Khoran, and I„as Bela. The 
second controlled 18 States and 2 Chiefships. The total number 
of States under the Central India Agency was 150. 

More than half the total number of various units counted 
as Native States were under the control of the Government of 
Bombay. In 1911 the number of these States was 360, the 
Chief of these being Kolhapur. A great number of them were 
petty principalities; the Peninsula of Kathiawar and Gujerat alone 
contained nearly two hundred and eighty-six separate States, the 
bulk of which were founded by Marhatta chiefs in the general 
scramble for power in the middle of the eighteenth century. 

Of the States under the Government of Bengal, Cooch Behar 
had an area of 1,307 square miles, a population of nearly half a 
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million, and a revenue of about thirty lakhs. The State of Hill 
Tippera had an area of 4,086 square miles and a population of 
about three hundred thousand. 

Under the Government of Bcliar and Orissa were the Chota 
Nagpur States of Kharsawan and Seraikela and the Orissa 
feudatory States, 24 in number. These had a total area of 
28,648 square miles, a population of 3,942,972, and revenue of 
70 lakhs. 

Three States were included under the Government of the 
United Provinces, via., Rampur, Tehri and Benares. '1 lie last 
of these was created in April, 1911. 

The only State of importance under the Chief Commissioner 
of Assam was Manipur which had an area of 8,456 square miles 
and a population of 346,222. There were besides 25 ehiefships 
with a total area of about 3,900 square miles and a population 
of 126,000. 

There were in 1911 thirty-four States under the Government 
of the Punjab, varying considerably in size and importance, with 
an area of 36,532 square miles, a population of 4,212,994, and a 
total revenue of about ^1,000,000. Of these 23 were small hill 
States lying among the Punjab Himalayas and held by some of 
the most ancient Rajput families in India; five were Muham¬ 
madan principalities of Bahawalpur, Maler Kotla, Patodi, Loharu 
and Diyana, and the remaining were the Sikh States of Patiala, 
Jind, Nabha, Kapurthala, Faridkot, and Kalsia. The first treaty 
with Bahawalpur was negotiated by the British Government in 
1833 which secured independence of the Nawab within his own 
territories and opened up the tralfic on the Indus and the Sutlej. 
Among the hill states Chamba was the oldest. Founded probably 
in the sixth century A.D. by a Rajput, it first came under the 
British influence in 1846. 

The Central Provinces included fifteen feudatory States 
varying greatly in size and importance. Sakti was the smallest 
with an area of 138 square miles and Bastar the largest with 
an area of 13,062 square miles. 

The Government of Burma had the control of four Shan 
States and 48 petty States. 

The Madras Presidency included five States covering, an 
area of 10,087 square miles and a population of about five 
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millions. Of these the States of Travanrorc and Cothin repre¬ 
sented ancient Hindu dynasties. The remaining three were the 
States of Padukotlai, Banganapalle and Sandur. 

In regard to their historical antiquity the more important 
and large majority of the States were not older than the British 
Government itself. The State of Hyderabad, the chief surviving 
relic of Muhammadan supremacy in India, and the three States 
of Gwalior, Indore, and Baroda, the principal remnants of the 
Marhatta power, all came into existence about the middle of the 
eighteenth century. Kashmir was given by Lord Hardinge to 
Gulab Singh in 1846, after the first Sikh War. Mysore was 
restored by Lord Wellesley to the old Hindu dynasty after the 
capture of Seringapatam by the English in 1709. The Hindu 
Stale of IVavancore was also rescued from 'Pipoo Sultan by the 
British. The principal Native States of the Puniab were founded 
by the Sikh Chiefs in the eighteenth century and hut for British 
protection would have been swept away by Ranjeet Singh. In 
some parts of India, however, ancient political institutions and 
dynasties still survived. The prim ipal Stales of this class were 
found in Rajputana, Bundelkhand, and Bombay Presidency. 

( 2 )—Form of Government 

The form of government in the States was monarchical and 
despotic except where limitations were imposed in consequence of 
responsibilities to the British Government. There were no leg al 
limitations on the authority of the ruler, and even the fear of 
revolution was practically absent in consequence of the responsi¬ 
bility of the British Government to maintain peace and suppress 
rebellion in the State. In a few States, however, as in Rajputana, 
the chief was only the hereditary head of the clan, all of whom 
were supposed to be descended from a common ancestor, and his 
actual power over them, under ordinary circumstances, was 
greatly limited. In the later part of the nineteenth century 
beginning of representative institutions was made in some of the 
larger and more important States.* 

*They are in all stages of development, patriarchal, fedual or more 
advanced, while in a few states are found the beginning of representative 
institutions. The characteristic features of all of them, however, includ¬ 
ing the most advanced, are the personal rule of the Prince and his control 
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The administration of Hyderabad, the largest and most 
populous of States, was carried on, subject to the orders of the 
Nizam, by a minister, with four assistant ministers, wjia 
together formed a Council to which questions of importance were 
referred. A Legislative Council was established in 1893 which 
consisted in 1910 of 21 members, including 8 non-officials. 

The administration of Mysore was carried on in the name 
and subject to the sanction of the Maharaja by the Oiwan or 
Prime Minister, assisted by two Councillors. In 1881 a Represen¬ 
tative Assembly was established consisting oLelected representa¬ 
tives of the leading ryots, merchants, and local bodies, and 
meeting for a few days once a year at Mysore. The Diwan 
delivered his annual statement of the condition of the finances 
and of measure.- in contemplation, and suggest inns hv the members 
were considered, fn igri, when the twenty-eighth session was 
held, .265 members were returned, and 495 subjects of general and 
local interest were discussed. In 1907 1 Legislative Council 
consisting of the Diwan and two Councillors, with not less than 
ten nor more than fifteen nominated additional members, was 
brought into being. Two of the members were appointed on the 
recommendations made by the members of the Representative 
Assembly. Under the ordinance which constituted the Council, 
all regulations excepting those appertaining to certain specified 
matters or passed as temporary emergent measures, were 
required to be considered and passed by the Council before being 
promulgated as laws by orders of the Maharaja. 

In Travancore a Legislative Council, including a proportion 
of non-official members, was brought into being in 1888. In 
1904 there was also instituted a popular Assembly which included 
a large proportion of elected members to assist in ascertaining 

ovir legislation and administration of justice.” (Report on Constitutional 
Reforms, 1918, p. 191). 

The Butler Committee reported in 1928 thut out of the 562 states only 
30 had established Legislative Councils which were all of consultative 
nature; 40 had constituted High Courts more or less on British Indian 
model; 34 had separated executive from judicial functions; 56 had regular 
graded civil list of officials; and 54 had pension or provident fund 
schemes. The Report observed that many of these reforms were still on 
paper. The fact is that no representative institutions worth the name 
existed except in three or four states in Southern India such as Mysore, Tra¬ 
vancore and Cochin. 
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public opinion on administrative questions. It met for a few 
days once in a year. 

A Representative Assembly of 30 members, was constituted 
in Padukkotai in 1902 and since 1907, 18 of the members had 
been elected. The Assembly met for two or three days once in 
a year. An account of administration was laid before it, and 
members were allowed to ask questions and make suggestions. 

liL_ 19 P 9 a s P ec ‘ a l Legis l ativ e Council was created in C ooch 
Behar by adding to the State Council five members nominated 
to represent different interests. 

AState Council was formed in Bhopal in 1909 to advise on 
such matters as might be laid before it. 

In Baroda a Legislative Council of 17 members was 
constituted in 1908; eight of the members were officials, six were 
appointed on~ the recommendations of the district local boards, 
and three were nominated by Government to represent special 
interests. Since 1902 marked progress was made in the direction 
of Local Self-Government. In 1905 provision was made for the 
constitution of Panchayats in all villages, half the members being 
elected by the cultivators, and entrusted with the supervision of 
village roads and wells, and with other duties. Rural boards, 
partly elective, were established in each taluka and district. A 
number of more important towns were provided with municipalities 
with large and independent powers. Keen competition of election 
to local bodies was reported. As a result of the measures taken 
for the more complete separation of judicial and executive 
functions, the executive officers had been since 1904 almost 
entirely relieved of magisterial duties. 

(3)—Relations with the British Government 

At the time of the assumption of government by the Crown 
in .1 838 t he States were of two main types, firstly quasi-sovereign 
States which under the terms of their treaties claimed to possess 
inherent and residuary rights of sovereignty, and secondly vassa l 
..States whose rulers admittedly held, territories in subordination 
to the British Government.* The transfer of Government from 

*Tlie Indian Statutory Commission Report, Vol I (1930), 

‘■There are about 40 States, all of major importance which 
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the Company to the Crown marked a new .st;ig«: in the evolution 
of States’ relations. Though Queen Victoria’s Proclamation 
promised sanctity of treaties and engagements, a theory was 
developed that the British (loverrinient was the supreme and final 
authority over the whole country, and the Princes held their 
rights and privileges on sufferance of the Crown. In con.se(|tiencc 
of usages and precedents which now grew up the former distinc¬ 
tion between (piasi-sovereign and vassal States was lost sight of, 
and the Crown emerged as paramount authority over .ill States 
irrespective of the terms ol treaties and historical antecedents.* 
Supremacy of the British Crown was never declared so emphati¬ 
cally sis in T877 when Queen Vielorisi assumed the title of 
Empress of India. 

A striking illustration ‘of the exercise of this power of 
psiramountcy occurred in 1873—75. Hsirnda wsis a Treaty State, 
and its Ruler exercised ‘unrestrained’ powers of internsil manage¬ 
ment. His Highness Msdliar Rati, Gaikv.ar, on suspicion of 
having instigsited an attempt to poison the British resident at his 
court, was suspended from power and the Government of India 
temporarily assumed administration of the Stale. A Commission 
was appointed to inquire into the truth of the imputation. The 
(iaikwar protested against appointment o f the Commission as 
unwarranted hv the treaty relations subsisting between the British 
Government and the Baroda State, w’hereupon the Governor- 
General gave him the following reply:— 

“My friend, I cannot consult to employ British troops to protect any 
otic in it course of wrung doing. Misrule on the port of it government 
which is upheld by the British power is misrule in the responsibility for 

treaties with the Paramount Power. A large number of States have some 
form of engagement nr ’samid’ i.e.. a coiieesMoii or acknowledgment of 
some authority or privilege, generally coupled with conditions, proceed¬ 
ing from the Paramount Power. The remainder enjoy, in some form or 
uLlier. recognition of their status by the Crown. (Page 85). 

^Moreover, we find that the position hitherto taken up hy the 
Government has been that the conditions under which some of the treaties 
were executed have undergone material changes and the literal fulfilment 
tof particular obligations which they impose has become impracticable. 
Practice has been based on the theory that treaties must lie read as n 
whole, and that they must he interpreted in the light uf the relations 
established between the parties not Only at the time when a particular 
treaty was made but subsequently.” (Report on Constitutional Reforms, 
1918, p. 194). 
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winch the BritUli Government bcci-mes in n nicn^urc involved. It becomes, 
therefore, not only the right but the positive duty of the British Govern¬ 
ment to see that the administration of a state in such a condition is 
reformed, and that gross abuses cue removed. 

“It has never been the wish of the British Government to interfere 
in the details of the Baroda administration, nor is it my desire to do so 
now. The immediate responsibility for the government of the state rests, 
ind must continue tu rest, upon the Gaikwar for the time being. He has 
been acknowlelged as the sovereign of Baroda, and he is responsible 
for exorcising his sovereign powers with proper regard to his duties and 
obligations alike to the British Government and to his subject». If these 
obligations be not fulfilled, if gross mibgoveminent lie permitted, if 
substantial justice be not done to the subjects of the Baroda State, if life 
»nd property be not protected, or if the general welfare of the country 
and people be persistently neglected, the British Government will assured¬ 
ly intervene in the manner which in its judgment may be best calculated 
to remove these evils and secure good government. 

The Commissioners being divided in opinion His Majesty’s 
Government did not base their decision on the inquiry or report 
of the Commission but taking into consideration “all the circum¬ 
stances relating to the affairs of Baroda from the accession of His 
Highness, Mulhar Rao, * Gaikwar,” His Majesty’s Government 
decided to depose him from the sovereignty of Baroda and to pre¬ 
clude him and his issue from all rights, honours, and privileges 
thereto appertaining. The widow of His Highness Khundu 
Rao, Gaikwar, on the ground of loyal services of her husband in 
1857 was flowed to adopt a sun upon whom the British Govern¬ 
ment conferred the rulership of Baroda State. 

The resolution and proclamation issued in connection with 
the Manipur rebellion in 1891 were similarly noteworthy. In 
March, 1891, there was an armed resistance against British 
authority in the state of Manipur, and some of the British officers 
were murdered during the rebellion. The state was thereupon 
(X'cupicd by the British troops, and subjects of the slate who took 
part in the revolt as leaders and instigators were made prisoners 
and placed upon their trial. The administration of the state was 
assumed by the British Government, and it was notified that the 
British Government had, out of mercy decided to forgo its rights 
to annex the state, and had “graciously” assented to the re¬ 
establishment of native rule under such conditions as the Govcr- 
nor-Qencral in Council might select. The resolution and the 
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course adopted by the British Government established the follow¬ 
ing rules of policy :— 

(/') that the principles of international law have no bearing 
upon the relations between the British Government and the Native 
States; 

(ii) that the paramount supremacy of the British Govern¬ 
ment presupposes and implies the subordination of the Native 
States; 

(iii) that in the exercise of iheir high prerogative the 
Government of India have in a protected State the unquestioned 
right to remove by administrative order any person whose pre¬ 
sence in the State may seem objectionable; 

(ir) that the ruler and subjects of a Native State owe 
allegiance to the British Crown, and resistance or rebellion on 
their part against the authority of the British Government amounts 
to an offence, whether it be called waging war, treason, rebellion 
nr by any other name, the commission of w'hich justifies the 
exaction of adequate penalties from individuals concerned in such 
resistance as well as from the State as a whole; and 

(v) that a Native State whose ruler is guilty of resisting 
lawful order of the British Government becomes liable to the 
extreme penalty of annexation. 

By degrees fresh usages and precedents were developed 
which carried the intervention in the affairs of the states far 
beyond the terms of the treaties and written agreements. In 
course of time a position was reached in which the British 
authority in all matters stood practically unchallenged. Though 
some of the states apparently possessed sovereign powers such 
as complete legislative, financial and judicial authority, and even 
their own coinage, still the fact remained that the British Govern¬ 
ment recognised no inherent rights in the rulers or involuntary 
restraints on its own authority. The Crown claimed and 
defended this paramountry on the grounds of imperial sovereignty, 
defence of the country, and discharge of international obligations. 
Though the degree of do facto control exercised by the paramount 
power considerably varied, the historical circumstances and local 
conditions being taken into account, there were certain claims 
which the British Government as Paramount Power invariably 
asserted and enforced, The following were the chief common 
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features of the relations of Native States with the British G overn¬ 
men t.* 

(i) In English la w the Native States were fore ign territorie s. 

T heir s ubjects were not Hrit'sh citizens, and persons of Jheir 
rulers were above law throughout the British Empire. The 
position, however, was not free from anomaly owing to the 
operation of the following factors:— 

(a) The Crown claimed and exercised unchallenged rights 

of Imperial sovereignty over all ihe Native Stales. 

(b) In political relations with the States, the British 
Government acted on the principle that the subjects 
of a Native State, though aliens in English law, owed 
allegiance to the Imperial Government, and in the case, 
for instance, of rebellion by the Prince, for his subjects 
to join the revolt amounted to an act of treason which 
justified the exaction of adequate penalties from the 
individuals concerned. 

(c) In some cases law in British India conferred on State 

subjects civic rights which in other parts of the Empire 
were conferred only on British subjects. 

(it) In International law the Native States of India had 
the status of British protectorates, and their subjects 
when abroad received the same protection of the. 
Imperial Government as British subjects. 

(2) 'Che British Government did not recognise any involun¬ 
tary restraints on its authority in dealing with the Stales, and 
chimed and exercised powers of paramountcy. 

For a long period the East India Company claimed no 
superiority in status over the country powers with which it entered 
into treaties. The subsidiary alliances were treaties ol reciprocal 
obligations which recognised that residuary rights of sovereignty 
were vested in the States. In course of time when the Company 
had gained greater strength and prestige it came, to be regarded 
as the foremost power in India, but it never claimed any para¬ 
mountcy or overlordship apart from the provisions of treaties in 
specific cases. In fact some of the Governor-Generals had 

*S«e in tie's connection the Government of Indin liy Sir Courtney 
Ilhert, third edition, pngos 166—169. 
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expressly repudiated such a claim, and there were instances of 
treaties which stated that rulers of the States concerned would 
continue to enjoy complete internal sovereignty. In the years, 
however, which followed the Indian Mutiny a new theory was 
propounded to the elicit that the British (i:>\erntnciit was the 
paramount power and sovereign authority for the whole country 
including the States. In 187ft, on the death of Bahadur Shah, 
the last of the Sultans ol Delhi, the Ouecn assumed the title of 
“Kaisar-i-Hitid” which indicated the new relation in which the 
Imperial Government stood in relat-on-. towards all ihe \*ili\e 
States of India. Though past histm \. usages, term*- of treaties, 
etc., ordinarily determined the nalnn and cMenl i 1 interventions 
in the affairs of the Stale concerned, the fact remained that the 
new Constitutional theory placed no limit to whit li the British 
Government could he reiptired to coniine its intcrlcren.’c.” 

(5) 7/ie lirilisli Covernnienl e.xercisctl e.\elnsive control 
over foreign relations of nil Xolivc Stales. 

A Native State had no external relations except with the 
British Government. It had no power to declare war, to en*(r 
into political communication, alliance, or confederaly with any 
other Native State or foreign power. The Paramount Power 
exclusively represented the states in foreign relations; was 
responsible for securing due fulfilment of international agreements 
and conventions within the Slates’ boundaries; protected the 
foreign nationals who were also immune from the jurisdiction of 
Native States' Courts; and issued passports for foreign travel. 
Joining an insurrection against the British Government wasl 
tantamount to breach of allegiance punishable with death and 
confiscation. Nawabs of Jhajjar and Ballabgarh were condemned 
and executed by the British Government on the charge of joining 
the Indian mutineers in 1857 and their states were confiscated. 


'"This is best illustrated in the reply given l»y Lord Rending to the, 
Nizam in 1026. The Nizam had claimed that “save and except matters 
relating to foreign powers and policies, the Nizams of Hyderabad have 
been independent in the internal affairs of their State just as much as 
British Government in British India.” To this Lord Bending replied: 
“the sovereignty of the British Crown Is supreme in Indin. and therefore 
no ruler of an Indian Htate can justifiably claim to negotiate with the 
British Government on an equal footing.” 
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(4) The Slates were allowed only limited military establish* 
merits. 

No state could maintain more troops or military establish¬ 
ments than were required for the purposes of internal administra¬ 
tion, the discharge of imperial obligations, or for the support of 
reasonable dignity of the chief. 

(5) The British, Government assumed general responsibility 
for the internal peace and satisfactory administration of the stales. 

There was no state in which the British Government could 
not interfere to stop misgovernment or to punish the ruler for an 
atrocious crime by a tribunal specially constituted for the purpose.* 
Nearly in all the States it kept a Resident or Agent to advise the 
ruler and submit reports. 

In 1874 the Gaikwar of Baroda was deposed and a member 
of another branch of the House was selected as his successor. 
“As the judgment was not unanimous the Gaikwar escaped the 
extreme penally that he deserved, and which, if he had been 
formally convicted, he would probably have suffered.”f 

In 1889 the Maharaja of Kashmir, on the charge of mal¬ 
administration, was deprived of all authority and although 
subsequently he was again recognised as head of the state his 
powers were considerably circumscribed. 

In the state of Bhopal, in 1884, the Governor-General 
removed the husband of the reigning princess from power, and 
appointed an English minister to carry on the administration. 

In 1895 the ruler of Bharatpur was deprived of his powers 
of administration and live years later, having shot and 
killed one of his personal assistants, who had offended him, he 

*In the speech delivered nt Udaipur on I lie 3rd of November. 1909, 
the Enrl of Minto observed: “In pursuance of these pledges our policy is 
with litre exceptions, one of non-interference in the internnl affairs of the 
Native States. But in gurantceing their internal independence and in 
undertaking their protection against external aggression it natural}’ 
follows that the Imperial Government 1ms assumed a certain degree of 
responsibility for the general soundness of their administration and could 
not .consent to incur the reproach of Ixung an indirect instrument of 
misrule.” 

tludia, Its Administration nnd Progress, hr Sir .folm Slracbey, p. 

472. 
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was placed permanently in confinement; all his rights were 
forfeited; and his infant son was selected as his successor. 

In 1901, the Government of India having reason to believe 
that the Chief of I’anna State had caused the death of his uncle 
by poisoning ordered his suspension from power and appointed a 
Commission to ascertain the facts. The guilt of the chief was 
proved, and as a consequence he was deposed and put in 
permanent confinement. The Government of India reserved to 
itself the right of selecting the successor. 

In 1830 the administration of Mysore fell into a miserable 
condition whereupon the Governor-General, Lord William 
Bentinck, ordered the deposition of the Mahai aja and transfer of 
the entire administration into the hands of British officers. In 
1868 the Maharaja died, leaving a minor adopted son. A 
proclamation was issued by the Government of India acknowledg¬ 
ing him as the successor and declaring that during his minority 
the territories shall be administered in his name by the British 
Government and on attaining the age of majority if found 
qualified for the discharge of Ihe duties of his exalted position, 
the Government of the country will he entrusted to him subject to 
such conditions as might he determined at that time. This sus¬ 
pension of the authority of the ruling dynasty continued for fifty 
years, till t88i. In that year a re-transfer of powers was resolved 
upon by the Government or India subject to certain conditions.* 

*Tlic principal conditions inul ilown were the follow mg: — 

(a) Succession was to devolve upon the lineal decendumts of tile 

Maharajah according to the rules and usuges of his family, 
provided that no succession was to be valid until It was recognised 
by the Go\emor-(Jeneral in Council. 

(b) The Maharajah was to remain at all times faithful in allegiance 

and subordination to the' British Government, and perforin all 
the duties which in virtue of such allegiance and subordination 
might be demanded of him. 

(c) The Maharajah was at all times to conform to such advice as the 

Governor-General in Council might oifer him with a view to 
management of his finances, settlement and collection of his 
revenues, imposition of taxes, administration of justice, extension 
of commerce, encouragement of trade, agriculture and industry, 
and any other objects connected with the advancement of His 
Highness’s interest, the happiness of his subjects, and his 
relations to the British Government. 
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The system marked a departure in the policy of Imperial 
Government towards the Native States. As the Government 
of Lord Lvtlon observed:— 

“The Supreme Government lias been obliged of late years to 
interpose frequently in the affairs of Native States. The incapacity 
or grave misconduct of a ruler has produced complications which 
have demanded immediate and stringent remedies, or the interval 
of a long minority has made it necessary to superintend more 
closely a stale's management. The policy now framed proceeds 
upon I he broad principle that in order lo guard against chronic 
misrule in a Native Stale and In obviate the necessity for frequent 
and arbitrary interposition by the Supreme Government to remedy 
the consequences of such rule, it is expedient to avail ourselves of 
every opportunity of placing some reasonable limitation upon the 
personal power of the ruler, or the minister to whom the adminis¬ 
tration may be entrusted. 'Flu* limitations thus imposed must be 
brought on publie record in order to plaee them beyond question 
or controversy, and in certain eases the general power of super¬ 
vision to be exercised by the Supreme Go\ eminent may need to 
be strengthened and extended. These principles may form the 
ground work of settled police which will guide the Government 
of India in the general discharge of its responsibilities towards 
feudatory states. A new and valuable pi credent will have been 
established, and this, with the experience which will have been 
gained in Mysore, may enable us in future to deal systematically 
with similar questions of reorganisation or reform.” 

Following the precedent of Mysore wherever fitting oppor¬ 
tunities arose, as during the long minority of a ruler, efforts 
were made to reorganise and reform the administration of the 
state and when the time came for entrusting the young chief 
with power, this was done under suitable conditions which he was 
bound lo observe and which onl\ the Paramount Power could 
alter. 

((>) The Native States were required to render subordinate 
military co-operation in Jhe task of resisting foreign a ggress ion 
and maintaining internal ord^r. 

(d) No change was to be made in the laws in force, or in the system 
of administration. or in the settUn>ents of land revenue made 
during the administration of the territory by the Thiti&h Govern¬ 
ment except with the consent of the (Juvernor-Gonerul in Council. 
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In the case of some of the States this was expressly enjoined 
by the terms of the treaties. For instance the treaty with 
Beckanccr, 1818, stated that the Maharaja will act in subordinate 
co-operation, and will furnish troops at the requisition of the 
British Government, according to his means. In many cases 
States paid tribute in lieu of their obligation to maintain and 
suppiy~trodps! 

A voluntary movement towards eo-operation in the task of 
Imperial defence which led to the formation of Indian State! 
Forces was initiated in 1887 b> an offer made by the Nizam of 
Hyderabad whose example was followed by a number of leading 
states. These troops belonged to the Native States and were 
recruited from among their subjects but v\ere placed under regular 
inspection by British officers and made available for Imperial 
Service. In 1912, the total force consisted of over 22,000 men 
including 10,000 infantry and 7,500 cavalry. Gwalior contributed 
nearly 4,000 men; Kashmir over 3,500; Patiala, Hyderabad, and 
Alwar contributed over 1,000 each. In 1901 was founded an 
Imperial Cadet Corps, with the object of providing military 
training for the scions of ruling and noble families. The Corps 
consisted of about 20 young men, and the course of instruction 
lasted between two to three years. 

(7) The British Government assumed extra-territorial 
jurisdiction over British subjects and foreign nationals resident 
in the Native States. 

Section 22 of the Indian Councils Act, 1861, empowered the 
Indian Legislature, subject to the provisions of the Act, to make 
laws and regulations for all servants of the Government of India 
within the dominions of princes and states in alliance with the 
British Government. Sec. 1 of the Government of India Act, 
1865, extended this power by enabling the Council to make laws 
for all British subjects within the dominions of princes and states 
in India. The Governor-General in Council also exercised, in 
executive capacity, extra-territorial powers of legislation and 
jurisdiction similar to those exercised by the Crown in foreign 
countries under the Foreign Jurisdiction Act. These powers 
were placed on a wider and firmer basis by an Order in Council 
issued in 1902 which superseded the Indian Act of 1879 on the 
subject. The rules made under this system provided, for different 
Native States or districts within them, civil and criminal courts 



202 


GOVERNMENT OF INDIA 


of various grades, and declared the laws which they were to 
administer.. The European British subjects were immune in 
all cases from the jurisdiction of the Native State Courts. They 
could be tried either by the British courts established in the state 
itself, or had to be sent for trial before » competent court in 
British India. The Government of India did not exercise similar 
exclusive jurisdiction over the Indian British subjects, in the 
Native States, but it could assert it in such cases where it thought 
the assertion to be necessary. Under special circumstances, as for 
example during minority of the ruler, the Government of India 
would interfere with or control the jurisdiction' of Native State 
Courts in cases affecting the state subjects but it allowed such 
cases to be dealt with by the state courts in accordance with state 
laws. The Native States having no recognition in international 
la.w, their courts had no jurisdiction over foreigners in their 
territories. These were, doubtless, subject to the jurisdiction of 
British Courts. There were certain areas within the boundaries 
of Native States in which full control had been ceded by arrange¬ 
ment to the Government of India, and in these jurisdiction was 
exercised by the British Courts and Officers over all classes of 
persons as if the territory were part of British India. To this class 
belonged the Assigned Districts of Berar, railway lands within 
the territories of the states, the residencies and other places in 
the occupation of political officers, and cantonments in the occupa¬ 
tion of British troops. 

Lord Ualhousic claimed for the British Governme nt t he right 
ofjiequiring, by lapse, the territory of a Native State where 
natural heirs should fail. Adoption was not to be permitted, 
excepting in those cases in which sonic strong political reason 
might render it expedient to depart from this general rule. The 
Governor-General recorded his strong and deliberate opinion that, 
in the exercise of a wise and sound policy, the British Government 
Was bound not to pul aside or neglect such rightful opportunities 
of acquiring territory or revenue as might from time to time 
present themselves. The doctrine of lapse was applied by Lord 
Dalhousie in many cases; the principal being the Stale of Nagpur 
with an area of eighty thousand square miles and several millions 
of population. The Raja had died without an heir and the state 
was declared to have lapsed to the British Government. After 
the Mutiny of 1857 the doctrine of lapse was abandoned and a 
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sanad was issued bv Lord Canning', the Governor-General, to each 
one of the principal Hindu Rajas, assuring the recognition of 
right of adoption in accordance with Hindu law or custom. In 
default of regular adoption the British Government reserved the 
right of selecting the successor. 



PART III 

GROWTH OF RESPONSIBLE GOVERNMENT 
CHAPTER XI 
REFORMS OF 1919 

Failure of Minto-Morley Councils— 

The Minto-Morley Councils, inspite of the enthusiasm which 
they originally evoked, failed to satisfy the aspirations of the 
people. They were in no sense representative bodies. The 
franchise was restricted and the system of election was indirect. 
The largest constituency representing sectional interests which 
returned a member to the Indian Legislative Council by direct 
election was composed of 650 voters, while in the nine general 
constituencies representing non-official members of the Provincial 
Legislatures the average number of voters was twenty-two and 
in one the number was nine only. For the Provincial Councils 
the constituencies were larger but even here in no case the electo¬ 
rate exceeded a few hundred persons. Except in the case of 
some special class constituencies there was no real connection 
between the primary voter and the man who sat in the Council. 
Elections to the Provincial Legislative Councils were indirect and 
to the Indian Legislature doubly indirect. 

The Minto-Morley Councils continued the official bloc which 
gave unreal and farcical character to their proceedings. The 
official members were not expected to ask questions or move 
resolutions and when a division took place they always voted by 
order in support of the Government. The system was in effect 
frankly irritating and as the official members were generally 
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European it occasionally gave racial complexion to the debate. 
The popular representatives and the official members were arrayed 
in opposing camps. The elected members being in minority the 
decision was often known beforehand with the result that debates 
lacked enthusiasm except when feelings were aroused. 

The Minto-Morley reforms did not recognise the principle of 
responsibility or popular control. They embodied no new policy 
and were based on the fundamental principle that executive 
government should retain the authority to pronounce final decision 
on all questions. This left the Councils with no function but 
criticism and the very limited opportunities which they afforded 
were insufficient to satisfy the growing national consciousness 
of educated Indians. 

Some of the antecedent conditions of success of the reformed 
Councils were lacking. “ There was no general advance in local 
bodies; no real setting free of the provincial finance; and inspite 
of some progress no widespread admission of Indians in greater 
numbers into the public services. Because the relaxation of 
parliamentary control had not been contemplated the Government 
of India could not relax their control over Local Governments. 
The sphere in which the Counrils could affect the Government’s 
action, both in respect of finance and administration was, there¬ 
fore, closely circumscribed. Again and again a Local Govern¬ 
ment could only meet a resolution by saying that the matter was 
really out of its hands.”* 

The underlying idea of Morley-Minto changes was to “really 
and effectively associate the people of India in the work not only , 
of occasional legislation, but of actual everyday administration.”, 
With this end in view a Royal Commission on Decentralisation 
was appointed in Lord Minto’s time which presented its report 
in 1909 recommending a series of measures for the purpose of 
relaxation of control by higher authorities and the simplification 
of administrative methods. As a result of the Commission's 
proposals^ between the years 1910 and 1917, the control of the 
Government of India over the Provincial Governments was 
relaxedjn a multitude of details and something was done to free 
local bodies, from official interference. 


*Beport on Constitutional Reforms. 1018. p. 65, 
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The Coronation Durbar despatch, dated 25th August, 1911, 
from the Government of India to the Secretary of State, fore¬ 
shadowed the goal of provincial autonomy and contained a lucid 
statement of constitutional policy. It observed:— 

“The maintenance of British rule in India depends on the 
ultimate supremacy of the Governor-General in Council, and the 
Indian Councils Act, 1909, itself bears testimony to the impossi¬ 
bility of allowing matters of vital concern to be decided by a 
majority of non-official votes in the Imperial Legislative Council. 
Nevertheless, it is certain that, in the course of time, the just 
demands of Indians for a larger share in government of the 
country will have to be satisfied, and the question will be how 
this devolution of power can be conceded without impairing 
the supreme authoritv of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be gradually 
to give the provinces a large measure of self-government, until 
at last India would consist of a number of administrations, 
autonomous in all provincial affairs, with the Government of 
Tndia above them all, and possessing power to interfere in cases 
of misgoverninent, but ordinarily restricting their functions to 
matters of Imperial concern.’’ 

.In India there existed, at this time, a powerful movement in 
favour of further reforms but responsible opinion in England 
was that there should be no further tinkering with the constitu¬ 
tion. In July, 1914, the India Council Bill, introduced by Lord 
Crewe, providing for a limited application of elective principle 
.to the Council of the Secretary of State, was thrown out by the 
House of Lords. The following year the Lords also rejected a 
proposal to set up Council Government in the United Provinces. 
No further constitutional progress appeared to be possible on 
the old lines and the consequence was a deadlock. On the one 
hand .the old structure of the Legislative Councils did not admit 
of further development except by the introduction of elected 
majorities, a step that would have deprived the executive govern¬ 
ment of the means of securing necessary legislation, and on the 
other the ideal of a self-governing India was regarded by the 
British public as unthinkable and had been on a number of 
occasions repudiated by British statesmen in Parliament. 
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Announcement of August 20th, 1917- 

The gigantic war which broke out in 1914 gi early stimulated 
the political aspirations in India. 1 lie war itself had been 
proclaimed by the Allied Governments as a struggle lor demo¬ 
cracy and freedom of smaller nations, and it was argued that 
Britain could not withhold from India that right to liberty for 
which she had been fighting in Europe. At the same time the 
magnificent response made by India to the King’s call to arms led 
to a tremendous increase in the sympathetic interest of Parlia¬ 
ment in Indian affairs. In 1916 Mrs. Annie Bezant started the 
Home Ru le movement, and in the same year a scheme of reforms 
accepted by the Indian National Gongnss and the All-India 
Muslim League in their joint session at Lucknow wps put forward 
as the minimum nationalist demand regarding constitutional 
advance. 

The year 1917 was noteworthy both on account of the higher f 
status accorded to India in the counsels of the Empire and the 1 
declaration made in the House of Commons by E. S. Montague, | 
the Secretary of State for India, of the new constitutional policy. ■ 
The announcement was made in the following words :— 1 

“The policy of His Majesty's Government, with which the 
Government of India are in complete accord, is that of the 
increasing- association of Indians in every branch of the adminis¬ 
tration and the gradual development of self-governing institutions 
with a view to the progressive realisation of responsible govern¬ 
ment in India as an integral part of the British Empire. They 
have decided that substantial steps in this direction should be 
taken as soon as possible, and that it is of the highest import¬ 
ance as a preliminary to considering what these steps should be 
that there should be a free and informal exchange of opinion 
between those in authority at Home and in India. His Majesty’s 
Government have accordingly decided, with His Majesty’s appro¬ 
val, that I should accept the Viceroy’s invitation to proceed to 
India to discuss these matters with the Vcieroy and the Govern¬ 
ment of India, to consider with the Viceroy the views of Local 
Governments, and to receive with him the suggestions of repre¬ 
sentative bodies and others. 

"I would add that progress in this policy can only be achieved 
by successive stages. The British Government and the Govern- 
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ment of India, on whom the responsibility lies for the welfare 
and advancement of the Indian peoples, must be judges of the 
time and measure of caih advance, and they must be guided by 
the co-operation received from those upon whom the new oppor¬ 
tunities of service will thus be conferred and by the extent to 
which it is found that confidence ('an be reposed in their sense 
of responsibility. 

“Ample opportunity will be afforded for public discussion of 
the proposals which will be submitted in due course to Parlia¬ 
ment.” 

Joint Report on Constitutional Reforms— 

(a) leading formulae .—The Declaration of August 20th 
was a momentous event in the constitutional history of India. 
It marked the end of one epoch and beginning of another. 
Hitherto she had been governed by a system of absolute govern¬ 
ment but the Announcement of August 20th pledged the British 
Government in clear and unambiguous terms to establish by 
successive stages a responsible government in British India. 
“The Announcement was the result of prolonged correspondence 
with the Government of India, of close and icpcated examination 
at home, and of an amount of labour which must have been 
rarely expended upon a public announcement.”* The declaration 
was followed by the publication on July 8th, 1918, of the Report 
on Indian Constitutional Reforms signed by the Viceroy and the 
Secretary of State for India. The Report laid down four formulae 
on which the reform proposals were based :— 

1. "There should be, as far as possible, complete popular 
control in local bodies and the largest possible independence for 
them of outside control.” 2. “The provinces are the domain in 
which the earlier steps towards the progressive realisation of 
responsible government should be taken. Some measure of res¬ 
ponsibility should be given atonce, and our aim is to give complete 
responsibility as soon as conditions permit. This involves atonce 
giving the provinces the largest measure of independence, legis¬ 
lative, administrative, and financial, of the Government of India, 
which is compatible with the due discharge by the latter of its 
own responsibilities.” 3. “The Government of India must remain 


"Speech by Lord Cnrzoo in Parliament, 24th October, Iff 
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wholly responsible to Parliament, and, saving such responsibility, 
its authority in essential matters must remain indisputable, pending 
experience of the effect of the changes now to he introduced in the 
provinces. In the meantime the Indian Legislative Council 
should, he en larg ed and made more.representative and its oppor¬ 
tunities of influencing Government increased.” 4. “In propor¬ 
tion as the foregoing changes take effect the control of Parlia¬ 
ment and the Secretary of Stale over the Government of India 
and Provincial Governments must he relaxed.” 

(b) Reform Proposals _The Report proposed to establish 

in the major provinces .a system of ‘dy archy* or dual govern¬ 
ment under which the provincial administration was to be divided 
into two parts, viz., the “reserved subjects” which were to be 
administered by the Governor and his Executive 

Council, and the “ transferred subjects” which were 
to be made over to piinisters chosen by the 

Governor from the elected members of the Legislative Council and 
holding office for its life. The Executive Council was to consist 
of two members of whom one was to he an Indian. The Legislative 
Councils were to be enlarged and given substantial elected 
majorities chosen by direct election on as broad a franchise as 
possible. Where a measure dealing with a reserved subject 
was not passed by the Legislative Council the Governor might 
certify it as essential and refer it to a Grand Committee of the 
Council on which the Governor was to nominate a majority and 
on emerging from the Committee the Bill was to pass automati¬ 
cally. The All-India and Provincial budgets were to be separated, 
and to secure to the provinces separate revenue resources the 
system of “divided heads” of revenue was to be abolished. Provin¬ 
cial Governments were to be given limited powers of borrowing 
and taxation. To meet the deficit resulting from this rearrangement 
in the Government of India budget, Provincial. Governments were 
to be required to m ake annual contributions to the Government 
of India. The budget was to be framed by the executive govern¬ 
ment as a whole. The supply for the reserved subjects was to 
have priority, and if the remaining revenue proved insufficient 
for the transferred subjects, the question of additional taxation 
was to be determined by the Governor and the ministers. If 
the Legislative Council modified an allotment for reserved 
subjects the Governor was given the power to insist on the 
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allottment as originally provided, but except in so far as the 
Governor exercised this power the budget was to be altered in 
accordance with the resolutions carried in the Council. 

The Report did not recommend the introduction of “dyarchy” 
in the Government of India. It was proposed that there should 
be two Indian members instead of one on the Executive Council 
of the Governor-General. The Legislature was to consist of a 
Legislative Assembly of 100 members of whom two-thirds were 
to be elected, and a Council of State of 50 members of whom 29 
were to be nominated, including 25 officials. The Council of 
State was to be not only a revising authority upon all Indian 
legislation but also the supreme legislative authority on all crucial 
questions. A bill certified by the Governor-General as essential 
and passed by the Council of State was to become law without 
reference to the Assembly. The budget was to be discussed in 
the Legislative Assembly but resolutions thereon were to be ad¬ 
visory and not binding. 

The Report suggested the creation of a Privy Council for 
India to act as advisory body for the Governor-General whenever 
he chose to consult it. 

On the question of larger association of Indians in the 
administration the Joint Report made the following recommenda¬ 
tions :— 

(i) Recruitment of a largely increased proportion of Indians 
in the public services was to be commenced immediately. 

(ii) All racial bars that still existed for appointments to the 
public services were to be abolished. 

(m) In addition to recruitment in England, where such 
existed, a system of appointments to all the public services was to 
be established in India. Percentages of recruitment in India, 
with definite rate of increase, were to be fixed ■ for all these 
services. The proportion in the Indian Civil Service was to be 33 
per cent, of the superior posts, increasing annually by ii per 
rent,, until the position was reviewed by the Commission. 
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(iv) Rates of pay, and conditions of pensions, leave, anil 
allowances wen* to be reconsidered with reference to the rise in 
the cost of living and the need for maintaining the standard of 
recruitment. 

(?') A rate ot pay based on recruitment in India was to he 
fixed for all public services, but suitable allovvanc e was to be 
granted to persons recruited in Europe, or on account of qualifi¬ 
cations obtained in Europe. 

(vi) Public servants, whatever the pait of the Government 
under which they might be employed, were to be supported and 
protected in the legitimate exercise of their functions and all 
rights and privileges guaranteed or implied in the conditions of 
their appointment were to he secured to them. 

The problems presented by the Native States also were 
considered. The political restlessness and awakening which had 
followed the Viccroyalty of Lord Curzon had not left the princes 
unaffected. Conscious of their ancient privileges, guaranteed by 
engagements which were declared inviolable by Queen Victoria’s 
Proclamation of 1858, they had begun to question the encroach¬ 
ments on their treaty rights. The British Government, while 
consistently refusing to accept any limits on its powers of para- 
mountcy, treated the Princes’ movement with sympathy and good 
will, and gradually modified its old attitude of unqualified domi¬ 
nation in dealing with the States. The growing political restless¬ 
ness and the advancing wave of democracy were drawing the two 
parties closer for mutual assistance and support. The policy of 
distrust and isolation yielded place to one of co-operation and 
confidence. Even before the outbreak of the World War of 1914, 
the Viceroys had begun to encourage collective consultation 
with the Princes in. matters of general interests to the States or 
to India as a whole. Lord Hnrdinge described them as "helpers 
and colleagues in the great task of Imperial rule.” In 1916 the 
claim of the Princes to be heard in matters of Imperial concern 
was signally recognised by the deputation of the Maharajah of 
Bikaneer to meeting of the Imperial Conference and the War 
Cabinet. This process of closer co-operation in support of common 
and imperial interests was carried further by the Montague 
Chelmsford Report which assured the Princes in fullest and freest 
manner that no constitutional changes which might take placQ 
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would impair tin- rights, dignities*, and privileges secured to 
them by treaties or established practice, and made the following 
suggestions with a \iew to promote better understanding be¬ 
tween them and the British Government:— 

1. In the place of occasional conferences of princes at the 
invitation of Viceroy there was to be constituted a permanent 
Council of Princes. The Viceroy was to refer to the Council such 
questions which affected the states generally, or which were of 
concern either to the Empire as a whole, or to British India 
and states in common. It was to meet ordinarily once in a year 
to discuss the agenda approved by the Viceroy. The Governor- 
General, and in his absence one of the princes was to preside. 

The Council was to be invited annually to appoint a small 
standing committee for purposes of advice and consultation. 

2. Where a dispute arose between two states, or between a 
state and the British Government the Viceroy might appoint a 
Commission, on which both the parties were to be represented, to 
inquire into the matter in dispute and to report its conclusions to 
him. 

,J. Where a ruler was chaiged with misconduct ami the 
question arose of depriving him of his rights, dignities, and 
powers, or debarring from succession a member of his family, the 
ease was to be. referred to a Commission appointed by the Viceroy 
to advise him. It was to consist of five members, including 
ordinarily a High Court judge and two ruling princes. The 
proceedings of the Commission were to be made public only if 
the defendant so desired. 

4. As a general rule all important states were to be placed 
in direct relations with the Government of India.* 

5. In matters affecting India as a whole whenever the 
Viceroy considered collective consultation to be desirable he was 
to arrange for joint deliberation and discussion between the 

*For this three reasons were assigned. Firstly, on general grounds 
the relations between the States and the British Government were clearly 
a matter for the Central Government. Secondly, the institution of a 
Coundl of Princes gave greater solidarity to the views of the States. 
Thirdly, the growth of responsibility in Provincial Governments to 
Borne extent unfitted them to act in political matters as mere agents for the 
Government of India. 
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Council of Slate and lln; Council of Princes, or between repre¬ 
sentatives ul each body. 

The Report did not do more than enunciate principles on 
questions relating to functions of Central and Provincial 
Governments, franchise, and relations between the Secretary of 
State in Council, the Government of India, and the Provincial 
Governments. Three Committees were constituted to go into 
these questions. In October, 1918, the constitution and terms 
of reference of the. Franchise and Functions Committees were 
publicly announced. I.ori I South borough was appointed to 
preside over hotli the Committees, which were to meet in joint 
session when necessary. Their work lasted from November, 
iyi8, till March, igiy. A third Committee presided over by 
Lord Crewe held its sittings in London at a laier date. 

The Franchise Committee suggested extension of communal 
representation to Sikhs in the Punjab, and Europeans, Indian 
Christians, and Anglo-Indians in certain proxinces. 

'Phe Functions Committee submitted two lists showing the 
distribution of subjects into All-India and Provincial. 'Phe 
Committee recommended a large list of subjects to be transfei red 
to the control of ministers, including local self-government, 
medical administration, public health and sanitation, education 
with some minor reservations, public works, agriculture and 
development of industries. 

The Committee presided over by Lord Crewe and appointed 
to investigate and report regarding the relations between Home 
and Indian Governments, and between the Secretary of State and 
his Council suggested that the Council of India be abolished and 
the Secretary of State should be assisted by an advisory board 
to whom he might refer such matters as he thought fit. The 
hoard should consist of not more than twelve members, one- 
third being persons domiciled in India, and selected from the 
panel of names submitted hv the non-official members of the 
Indian Legislature. 'Pile Committee also recommended the 
appointment of a High Commissioner for India corresponding to 
the High Commissioners of self-governing dominions, who should 
exercise agency functions on behalf of the Government of India 
in London. Finally it proposed that all charges of the India 
Office excepting those termed ‘agency* charges should be placed 
on the British estimate. 
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The views of the Government of India on the proposals 
made in the Joint Report and the two Reports of the Southborough 
Committees were communicated to the India Office in certain 
despatches which aroused a good deal of criticism in this country. 
In their despatch of March 5, 1919, the Government of India 
suggested numerous modifications. 

Publication of the Government of India despatches together 
with the minutes of dissent appended by Sir Sankaran Nair led 
to angry protests and widespread agitation in the country. It 
was widely held by both moderates and nationalists that the 
recommendations made bv Lord Chelmsford’s Government had 
the effect of whittling down the original scheme of reforms. In 
the meanwhile events had taken place which strengthened the 
nationalist demand to self-determination and immediate Home 
Rule. 

To give effect to the proposed constitutional changes a Bill 
was introduced in the House of Commons on May 29, 1919, by 
the Secretary of State for India. It was referred for consideration 
to a joint Select Committee of both Houses which after examin¬ 
ing nearly seventy witnesses suggested a number of modifications. 
The Committee enlarged the preamble of the Bill so as to include 
all parts of the Announcement. The lists of central, provincial, 
and transferred subjects included in the Functions Committee’s 
Report were somewhat altered after consultation with the India 
Office. The Joint Committee did not endorse the suggestion 
that certain sources of revenue should be allocated to reserved 
and certain others to transferred subjects but recommended that 
the Governor should allocate to each a definite portion of revenue, 
and similarly a definite portion, though not necessarily the same 
fraction, of the balances. In no province there were to be less 
than two ministers and these were to act in concert together. 
Status of Ministers was to be equal to that of members of 
Executive Council except that their salaries should be fixed by 
the Legislative Council. The Executive Council specially in the 
smaller provinces was to consist of not more than two members 
but where in case of a Council .both the members were of service 
qualifications, neither being by birth an Indian, it was also to 
include two non-official Indian members. In all matters of 
importance a habit was to be carefully fostered of joint delibera¬ 
tions between the two halves of Government under the chairman* 
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ship of the Governor. The Governor was* not to preside at 
meetings of the Legislative Council. The President for the first 
four years was to be appointed by the Governor but thereafter 
he was to be elected by the Legislative Council. Hie Vice- 
President was to be elected by the Council from the start. The 
plan of Grand Committees was rejected. The Council of Stale, 
instead of being an organ of Government legislation, was to 
constitute a true second chamber with a non-official majority. 
The method of indirect election foi the Legislative Assembly, 
suggested in the Report of the Franchise Committee, was rejected 
ill favour of the views expressed b\ the Govc.nmcnt of India in 
their despatch dealing with the subject. The limitation on the 
number of members of the Governor-General’-' Executive Council 
was to be removed ami it was recommended that not less than 
three members of the Council should be Indians. In dealing 
with the proposals made by Lord Crewe’s Committee, the Joint 
Committee, while strongly emphasizing the necessity of increasing 
the Indian element in the Council of India, rejected the plan of 
its total abolition and the substitution for it of an advisory 
committee. They also accepted the suggested transfer of the 
charges of India Office to the British estimates, and the appoint¬ 
ment of a High Commissioner for India. The modifications 
proposed by the Joint Select Committee were in many cases 
incorporated in the Bill which was passed into law in December, 
1919. 


The Government of India Act, 1919 
(1)—Preamble 

It laid down five principles defining the constitutional ideal 
and methods of its attainment.* These were as follows :— 

(1) that it is the declared policy of Parliament to_provide 
for the increasing association of Indians in every branch of 
Indian administration, and for the gradual development of self- 
governing institutions, with a view to the progressive realisation 

■*The revised Instnunint of Instructions to the Governor-General 
issued on the 15th March. 1921. enjoined him to be vigilant that thd 
policy embodied in the Preamble was constantly furthered alike by his 
Government, and by the Local Governments of nil the Presidencies and 
Provinces. 
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of re sponsible government in British India as an integral part of 
the Empire; 

(2) that ^progress in giving effort to this policy can only be 
achieved by successive stages, and it is expedient that substantial 
steps in this direction should' now be taken; 

(3) that the time and manner of each advance can be 
determined only by Parliarpent, upon whom responsibility lies 
for the welfare and advancement of the Indian peoples; 

(4) that the action of Parliament in such matters must be 
guided by the co-operation received from those on whom new 
opportunities of service will be conferred, and by the extent to 
which it is found that confidence ran be reposed in their sense of 
responsibility; and 

(5) that concurrently with the gradual development of self- 
governing institutions in the Provinces it is expedient to give to 
the Provinees in provincial matters the largest measure of inde¬ 
pendence of the Government of India, which is compatible with 
the due discharge by the latter of its own responsibility. 


(2)—Provincial Governments 

“ Governor's Provinces — 

British India was previously divided into fifteen provinces of 
which three were Governorships in Council, four Lieutenant- 
Governorships, and eight Chief Commissionerships. The. Act 
raised to the status of Governorship in Council five of the 
provinces formerly under Lieutenant-Governors or Chief Com¬ 
missioners, thereby raising the total number of “Governor’s 
provinces” to eight.* These five new Governorships were the 

•The Report on Constitutional Reforms, 1918, observed: "we find 
throughout India a very general desire for the introduction of Council 
Government. There is a belief that when the administration centres in a 
single man the pressure of work inevitably results in some matters of 
importance b eing disposed of in his name, but without personal reference 
to him, by Secretaries to Government. There is also a feeling Hint 
collective decisions, which are the result of bringing together different 
points of view, are more likely to he judicious and well-weighed than 
those of a single mind. But, above all. Council Government is valued by 
Indians, because of the opportunity it affords for taking an Indian element 
into the administration itssjf. To opr mind, however, there is np over- 
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United Provinces, the Punjab, the Central Provinces, Behar and 
Orissa, and Assam. The provisions of Section 4(1 of the Govern- 
ment of India Act, 1915, which required that the Coventors of 
the three Presidencies shall be appointed by His Majesty by 
warrant under the Roval Sign Manual were extend**-' to the new 
‘‘Governor’s provinces" with the additional proviso that in the 
latter case appointments shall be made after consultation with the 
Governor-General, i The Act of 1019 did not raise Burma to 
the status of Governorship, but in 192^, in exercise of the powers 
conferred by sub-section (1) of Section 52 (A) of the \ct, Burma 
also was constituted a Governor’s province. 

Central and Provincial Subjects - 

For the purpose of distinguishing the functions of the 
Governor-General in Council and the Indian Legislature from 


riding rcusou of greater importance than any of iln* 0. The retention 
of the administration uf a province in the hands of .1 singli: man precludes 
the possibility of giving it a responsible character (page 139). 

-{-.Although the Governors wielded identical powers in ‘heir respective 
provinces they differed, due largely to histoiical circumstances, in position 
and status. 

1. Governors of the three Presidencies were appointed direct by llis 
Majesty by Warrant under liie Itoy.d Sign Manual: Governors of tho 
remaining five provinces were appointed after consultation with tho 
G o vcruor-G eueral. 

2. The Presidency Governors enjoyed the liadiliunul privilege of 
corresponding direct with the Secretary of State, and could appeal to him 
against the orders uf the Government uf India; the other Governors had 
uu such privilege. 

.3 If -a vacancy occurred in the oHice of tho Governor-General the 
senior among the Presidency Governors was entitled to hold the office. 

4. The three Presidency Governors uud the Governor of the United 
Provinces received annual salary of Rs. 1,28,OCX) each; Governors of 
Punjab, Behai* and Orissa, uud Burinu one lac each; Governors of Central 
Provinces and Assam Rs. 72.000 and 66,000 respectively. 

5. Though there was nothing in law preventing a civil servant, from 
being appointed to Presidency Governorship, in practice such Governors 
were invariubly recruited from thu ranks of public men in English life. 
In tho case of remaining five provinces the object of the proviso “after 
consultation with (ho Governor-General” apparently was to give the 
Governor-General opportunity of recommending for appointment fit persons 
front India. 

6. Presidency Governors had by tradition larger control over theif 
establishments, and freer hand in administration. 
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those of the Provincial Governments and Councils the Act 
authorised the making of rules classifying the subjects as central 
and provincial. Discrimination between All-India anti Provincial 
subjects such as existed before the introduction of reforms of 
1919 was not based on any rigid or statutory rules but was the 
result of gradual administrative devolution effected by resolutions 
and Orders of the Government of India. Under that arrange¬ 
ment while the Government of India retained certain depart¬ 
ments of administration in its own hands, over the remaining it 
exercised control by legislative and executive supervision. The 
constitution recognised the entire administration as one and indi¬ 
visible unit and the Provincial Governments were literally agents 
of the Government of India. As the Government of India Act, 
1919, contemplated the application of the rule of responsibility 
or popular control to a portion of the provincial administration it 
was necessary for this purpose to make a demarcation between 
All-India and Provincial departments of administration by means 
of statutory rules. The division of powers made, however, by 
the Devolution rules was a cautious arrangement and had no 
material effect on legislative supremacy of the Government of 
(India. The Governor-General in Council continued to exercise 
supervising authority over the administration of reserved depart¬ 
ments, and in a less degree over the administration of trans¬ 
ferred subjects. The Act retained the general overriding power 
in legislation of the Central Government for the discharge of its 
responsibility to Parliament regarding the entire administration 
of India. On the subject of legislative devolution in respect 
of provincial business the Report on Constitutional Reforms 
observed :— 

"There are advantages in a statutory demarcation of powers 
such as is found in some federal constitutions, but we feel if this 
is to leave the validity of Acts to be challenged in the Courts on 
the ground of their being in excess of the powers of the particular 
legislature by which they are passed, we should be subjecting 
every Government in the country to an almost intolerable harass- 
• ment. Moreover, in India where the Central Government must 
retain large responsibilities, as for defence, and law and order, 
a statutory limitation upon its legislative functions must be 

inexpedient.We think, therefore, it may be better, instead 

of attempting to bar the legislative power of the Government of 




REFORMS OF 1919 


219 


India in certain spheres of provincial business to leave it to be 
settled as a matter of constitutional practice that the Central 
Government will not interfere in provincial matters unless the 
interests for which it is itself responsible are directly all'cctcd.”* 


Dyarchy— 

There was introduced in all the Governors’ provinces the 
system of dyarchyf under which the executive government 
consisted of two parts, one comprising the Governor and his 
Executive Council and the other consisting of the Governor acting 
with the Ministers. Provincial subjects wciv classified as 
reserved and transferred. The* Governor in Council was to 
control the reserved subjects; the Governor acting with the 
Ministers was to lake charge of the transferred subjects. ' 

By the rules made under the Act the following subjects were 
transferred to the control of Ministers :— 

1. Local self-government, exclusive of matters arising 
under the Cantonments Act, 1910; subject to legislation by the 
Indian Legislature as regards (a) the powers of such authorities 
to borrow otherwise than from a Provincial Government, and 
(6) the levying by such authorities of taxation not included in 
Schedule II to the Schedule Taxes Rules. 

2. Medical administration, including hospitals, dispensaries 
and asylums and provision for medical education. 


*Page 138. 

jThe scheme of dyarchy was attacked on the following grounds 

1. It was without any precedent in its favour. 2. It was likely to 
give rise to friction. 3. It would divide the Government against itself. 

4. It would promote racial discord between European and Indian 
members of the Government if the former opposed policy of the latter. 

5. It had all the elements that made for a division and wonld prevent 
co-operation and association. 6. That in spite of the large powers 
transferred to the -Ministers, responsibility of any mistakes would, in the 
eyes of the masses, always rest on the British Government. 

The scheme was defended on the ground that <no alternative scheme 
had been suggested which could be put forward as consistent with the 
Announcement of August 20th and which would steer -clear of the 
dilemma of either not introducing responsibility at all or of granting fpl! 
responsibility. 
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3. Public health and sanitation, and vital statistics; subject 
to legislation by the Indian Legislature in respect to infectious 
and contagious diseases. 

4. Pilgrimages within British India. 

5. Education excluding European and Anglo-Indian 
education^ the Benares Hindu University, the Aligarh Muslim 
University, and Chiefs’ Colleges. (For a period of five years 
from the date of commencement of these rules, the Calcutta 
University -and the control and organisation of secondary 
education in the Presidency of Bengal were to be subject to 
legislation by the Indian Legislature). 

6. Public works (in all Governors’ Provinces except Assam) 
included under the following heads:— 

(n) Pro\inrial buildings. 

(ft) Roads, bridges, ferries and other means of communi¬ 
cation. 

(c) Tramways within municipal areas. 

(</) Light and feeder railways and extra-municipal tram¬ 
ways in so far as subject to provincial legislation. 

7. Agriculture. 

8. Civil Veterinary Department. 

9. Fisheries (in all Governors’ Provinces except Assam). 

10. Co-operative societies. 

tt. Forests (in Bombay only). 

12. Excise (except in Assam). 

13. Registration of deeds and documents (subject to 
Indian legislation). 

14. Registration of births, deaths and rpiirriagcs (subject 
to Indian legislation for such classes as the Indian Legislature 
might determine). 

15. Religious^ and charititblsLendowments. 

16. Development of industries including industrial 
research and technical education. 

17. Stqrcs_ and. stationery required for transferred depart¬ 
ments (subject in the case of imported stores and stationery, 
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to such rules as might be prescribed by the Secretary of Statf 
in Council). 

18. Adulteration of food-stuffs and other articles (subject 
to legislation by the Indian Legislature as regards import and 
export trade). 

19. Weights and measures (subject to Indian legislation 
as regards standards). 

20. Lihrarivs (other than the Imperial Library) museum* 
(except the Indian Museum, the Imperial War Museum, and 
the Victoria Memorial, Calcutta) and zoological gardens. 

There were four important rules governing the transfer 
of subjects, (a) Where a doubt arose whether a particular matter 
related to a reserved or to a transferred department the question 
was decided by the Governor and his decision was final. 
(h) The Governor-General in Council was empowered, 
with previous sanction of the Secretary of State in Council, to 
revoke or suspend for such period as he might consider necessary 
the transfer of a subject in any province, (c) When a matter 
appeared to the Governor to affect substantially the administra¬ 
tion of both reserved and transterred subjects, and there was 
disagreement between the members of the Executive Council and 
the Minister concerned as to the action to be taken the Governor 
was empowered to direct in which department the decision as to 
such action was to be taken, provided that in so far as the 
circumstances admitted, important matters on which there was 
difference of opinion were, before giving of such direction, to be 
considered by the Governor, the Executive Council, and the 
Ministers together. (d) The authority vested in the Local 
Government over officers employed in the province was to be 
exercised in the case of officers serving in a department dealing 
with reserved subjects by the Governor in Council, and in the 
case of officers serving in a department dealing with transferred 
subjects by the Governor acting with the Minister in charge of 
the department, provided that— 

(1) no order affecting emoluments or pensions, no order of 
formal censure, and no order on a memorial was to he passed 
for the disadvantage of an officer of all-India or provincial service 
without persona] concurrence of the Governor; and 
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(ii) no order for the posting of an officer of all-India service 
was to be passed without personal concurrence of the Governor. 

If an officer performed duties in both the departments the 
Governor was to decide in which department he was to be 
deemed to be serving. 

Executive Council— 

The provisions of Sections 46 to 51 of the Act of 1915 
relating to the constitution of Executive Councils in the three 
Presidencies were extended to the new Governors’ provinces with 
certain amendments. Section 47 of the Government of India 
Act, 1915, required that two of the members of the Executive 
Council must be persons who at the time of their appointment 
had been at least for ten years in the service of the Crown in 
India. The Act of 1919 provided that this qualification would 
henceforth be necessary in the case of one member only. While 
retaining the statutory maximum of four, the Joint Select 
Committee observed that normal strength of the Executive 
Council, especially in the smaller provinces, need not exceed two 
members. 

Though no statutory provision was made for appointment 
of Indians it was contemplated that an Executive Council would 
continue to have one Indian member. The Joint Select Com¬ 
mittee recommended that if in any case the Council included two 
members with service qualifications, neither of whom was by 
birth an Indian, it should also include two non-official Indian 
members. 

Ministers— 

They were appointed by the Governor and held office during 
his pleasure. The Act did not impose any statutory limit on 
their number. The Report on Constitutional Reforms proposed 
that every Governor should have one or more Ministers but the 
Joint Select Committee of Parliament finally recommended that 
there should be ai least two Ministers in every Gov ernor’s pro¬ 
vince. A member of the Governor’s Executive Council or other 
official could not be appointed Minister and in no case was a 
Minister to hold office for a longer period than six months un¬ 
less he was or berime an elected member of the local legislature. 
There had been a great deal of controversy as to the status and 
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pay of ministers. The Montague-Chclmsford Report made no 
recommendation on the subject. The Government of India in 
their despatch of 5th March, 1919, suggested that pay in each 
case might be fixed by the Governor in consultation with the 
prospective Minister. The Joint Select Committee of Parlia¬ 
ment eventually recommended that Ministers should have equality 
of status and pay with members of the Executive Council and 
a provision was, therefore, inserted in the Act that a Minister 
might be paid the same salary as was payable to a member of 
the Executive Council in the province unless a smaller salary was 
given by vote of the Legislative Council. Suction 34 of the Act 
provided that in relation to transferred subjci Ls the Governor 
would be guided by the advice of his ministers unless he saw 
sufficient cause to dissent from their opinion in which case he 
might require action to be taken otherwise than in accordance 
with that advice.* 

As regards the constitutional position of Ministers and their 
relations with the Governor and the Legislative Council, the 
Joint Select Committee observed as follows .— 

“The Committee are of opinion that the Ministers selected 
hy the Governor to advise him on the transfered subjects should 
be elected members of the Legislative Council, enjoying its con¬ 
fidence and capable of leading it. A Minister will have the op¬ 
tion of resigning if his advice is not accepted by the Governor; 
and the Governor will have the ordinary constitutional right of 
dismissing a Minister whose policy he believes to be seriously 
at fault or out of accord with the views of the Legislative 

*This overruling power of the Governor was justified on the following 
grounds- 

1. It was consistent with the English constitutions! practice. 

2. It was necessary to snfeguurd the interests of minorities. 

3. It was neccssury in the absence of ministerial responsibility in 
law to the legislature. 

4. It was believed that the Governor would not cross sword unless 
he had justice on his side and public opinion supported him. 

5. Circumstances under which this vetoing power might be exercised 
were limited and were mentioned in the Instrument of Instructions 
furnished to the Governor at the time of his appointment. 

(See on the subject the Report on Constitutional Reforms, 1918, para 
219). 
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Council. In the last resort the Governor ran always dissolve his 
Legislative Council and choose new Ministers after a fresh 
election but if this course is adopted the Committee hope that 
the Governor will find himself able to accept such views as his 
new Ministers may press upon him regarding the issue which 
forced the dissolution. The Committee are of opinion that in 
no province will there be need for less than two Ministers, while 
in some.provinces more will be required. In these circumstances 
they think that it should he recognised from the commencement 
that Ministers may he expected 1o act in concert together. They 
probably would do so; and in the opinion of the Committee it is 
better that they should, and therefore that the fact should be 
recognised on the face of the Bill. They advise that the status 
of Ministers should be similar to that of the members of the 
Executive Council, but that their salaries should be fixed by the 
Legislative Council. Later on in this Report it will be suggested 
that Indian members of the Council of India in London should be 
paid a higher scale of remuneration than the 
members of the Council domiciled in the United 
Kingdom. The same principle might suggest to the 
Legislative Council that it was reasonable for the Ministers of 
the Provincial Government domiciled in India to be paid on a 
lower scale of remuneration than the Kuropean members.” 

As the Ministers held ofiicc during the Governor’s pleasure 
their responsibility was directly to him. There were, however, 
two provisions in the Act which made the Ministers indirectly 
responsible to the Legislature. Firstly their salaries were subject 
to the Council vote, and secondly the Council voted the supply 
for transferred departments. 

The Act authorised the making of rules for temporary 
administration of a transferred subject where, in a case of 
emergency, owing to vacancy, there was no Minister in charge 
of the subject. 'The. rules made under this authority provided 
that the Governor— 

(1) should, if another Minister was available, and willing to 
take charge of the subject, appoint such Minister to administer 
the subject temporarily; or 

(2) might, if the vacancy could not be provided for in the 
aforesaid mnnner himself temporarily administer the subject and 
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while so doing exercise in relation to the subject all sucli powers as 
he could exercise if he were the Minister in charge thereof. 

Where the latter course was adopted the Governor was re¬ 
quired to certify its necessity and .forward a copy of such! 
certificate for the information of the Governor-General in Coun¬ 
cil. Such temporary administration by the Governor was only 
to continue until a Minister had been appointed to administer the 
subject. The Governor was not to exercise in respect of such 
subject the powers of legislation by certifieation conferred on 
him by Sec. 72 (K) of the Government of India Act. 

Council Secretaries— 

The Governor was empowered to appoint, in his discretion, 
Council Secretaries from among the non-official members of the 
legislature. They held office during his pleasure and discharged 
such duties in assisting members of the Executive Council and 
Ministers, as were assigned to them. Their salaries were fixed 
by vote of the Legislative Council. A Council Secretary erased 
to hold office if he ceased for more than six months to he a 
member of the Legislative Council. \p . statutory limit Was 
put on.their number. The Montague-Chclmsford Report suggested 
that their position should be similar to that of Parliament¬ 
ary under-secretaries in England. The same was observed in 
the Report of the Joint Select Committee. 

Proposed Working of Dyarchy— 

A question which attracted considerable attention was how 
the two halves of Government were to work. The Report on 
Constitutional Reforms suggested that while as a general rule 
the executive Government should deliberate as a whole the 
Governor might discuss a particular question with that part only 
of the Government which was responsible for the subject. The 
Government of India in their despatch of 5th March, 1919, stated 
that joint deliberation was not to be the rule and the Gov&nor 
should have unfettered discretion in the matter. The Joint 
Select Committee on the Government of India Bill finally stated 
in their Report as follows:— 

“The Committee desire at this moment to give a picture of 
the manner in which they think that, under this Bill, the govern- 
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mcnt of a province should be worked. There will be many 
matters of administrative business, as in all countries, which 
can be disposed of departmental!)’. But there will remain a 
large .category of business, of the character which would naturally 
be the subject of cabinet consultation. In regard to this category 
the Committee conceive that the habit should be carefully fostered 
of deliberation between the members of the Executive Council 
and the Ministers, sitting under the chairmanship of the 
Governor.* There cannot be too much mutual advice and 
consultation on such subject; but the Committee attach the 
highest importance to the principle that, when once opinions have 
been freely exchanged and the last word has been said, there 
ought then to be no doubt whatever as to where the responsibility 
for decision lies. Therefore, in the opinion of the Committee, 
after such consultation, and when it is clear that the decision 
lies within the jurisdiction of one or other half of the Govern¬ 
ment, that decision in respect of a reserved subject should be 
recorded separately by the Executive Council, and in respect of a 
transferred subject by the Ministers, and all acts and proceedings 
of the Government should state in definite terms on whom the 
responsibility for the decision rests. It will not always, how¬ 
ever, be clear, otherwise than in a purely departmental and 
technical fashion, with whom the jurisdiction lies in the case 
of questions of common interest. In such cases it will be 
inevitable for the Governor to occupy the position of informal 
arbitrator between the two parts of his administration; and it 
will equally be his duty to see that a decision arrived at on one 
side of his Government is followed by such consequential action, on 
the other side as may be necessary to make the policy effective 
and homogeneous. 

“The position of the Governor will thus be one of great 
responsibility and difficulty, and also of great opportunity and 
honour. He may have to hold the balance between divergent 
policies and different ideals, and to prevent discord and friction. 

It will also be for him to help with sympathy and courage the 
popular side of his Government in their new responsibilities. He 
should never hesitate to point out to' Ministers what he thinks 
is the right course or to warn them if he thinks they are taking 


*fiee on the subject the Report on Constitutional Reforms, 1918, para 



REFORMS OF 1919 


227' 

10 wiong course. But if after hearing all the arguments, 
Ministers should decide not to adopt his advice 
then, in the opinion of the Committee, the Governor should 
ordinarily allow the Ministers to have their way, fixing the 
responsibility upon them, even if it may subsequently be neces¬ 
sary for him to veto any particular piece of legislation. It is 
not possible but that in India, as in all other countries, mistakes 
will be made by Ministers acting with the approval of a majority 
of the Legislative Council, but there is no way of learning except 
through experience and by the realisation of responsibility. 

“In the debates of the Legislative Council mcmlxirs of the 
Executive Council should act together* and Ministers should act 
together, but members of the Executive Council and Ministers 
should not oppose each other by speech or voie; members of the 
Executive Council should not be required to support either by 
speech or vote proposals of the Ministers of which they do not 
approve; they should be free to speak and vote for each other’s 
proposals when they are in agreement '"ith them. All other 
official members of the Legislative Council should be free to 
speak and vote as they choose.”t 

Sec. 6 of the Act provided that all orders of the Government 
of a Governor's province shall be expressed to be made by the 
Government of the province but provision shall be made by rule 
for distinguishing orders and proceedings relating to transferred 
subjects from other orders and proceedings. The Governor was 
empowered to make rules for the transaction of business in his 


♦The rule of indivisible responsibility applies in the case of all 
Executive Councils in India. See Repott on Constitutional Reforms, 1918, 
para. 34. 

tThe proposed convention to give freedom of vote to official members 
was not adopted in the working of the constitution. The followig passage 
from the Report of the Indian Statutory Commission describes the practical 
difficulties which confronted the adoption of the proposal. 

'‘It would obviously have been embarrassing, if not improper, to have 
officials openly differing from the Government they served, even if their 
votes were not necessary for the support of that Government, but actually 
the reserved side was nearly always badly in need of their votes. , A 
.development which could not'.so easily have been foretold was that 
Ministers also frequently needed the support of the official votes.” Vol 1, 

p. 210. 
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Executive Council, and with his Ministers, and also for regulat¬ 
ing the relations between his Executive Council and Ministers. 

Instructions to Governors— 

An Instrument of Instructions was issued by His Majesty in 
identical terms to the Governors of all the eight "Governor’s 
Provinces” laying down the lines and the manner in which the 
Governors were to act in the exercise of their powers and duties. 
They were required to do all in their power to maintain standards 
of good administration, and to encourage religious toleration, 
•co-operation and good-will among all classes and creeds. On the 
one hand business of the Government of the province was to be 
so regulated as to keep the responsibility for reserved and trans¬ 
ferred matters “clear and distinct," and on the other hand the 
Governor was to encourage the habit of joint deliberation between 
himself, the Councillors, and the Ministers in order that experience 
of the official advisers might he at the disposal of Ministers and 
the knowledge of Ministers as to the wishes of the people at the 
disposal of Councillors. The Governor was to assist Ministers 
by all the means in his power in the administration of the trans¬ 
ferred subjects, and advise them in regard to their relations with 
the Legislative Council. In considering a Minister’s advice and 
deciding whether or not there was sufficient cause in any case to 
dissent from his opinion, he was enjoined to have due regard to 
his relations with the Legislative Council and to 

wishes of the people of the province as ex¬ 

pressed bv their representatives therein. In addition 
to the general responsibilities, whether created hv statute or 
otherwise, the Instrument specially required him:-- 

(1) to see that all measures necessary to preserve tranquillity 
and to prevent religious or social conflict were duly taken, and 
all orders issued bv the Secretary of State or the Governor- 
General in Council were complied with; 

(2) to provide for the advancement and social welfare of 
small and backward communities which could not fully rely for 
their protection upeui joint political action; 

(3) to safeguard all members of the Indian services in the 
legitimate exercise of their functions and the enjoyment of all 
recognised rights and ffriyiteffes; and 
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(4) to prevent the establishment of a trade monopoly or 
any unfair discrimination in matters affecting commercial or 
industrial interests. 

Provincial Finance andfBudget— 

Sec. 45 (A) of the Act provided for the making of rules for 
allocation of revenues or other moneys to Local Governments; 
fixing the contributions payable by Local Governments to the 
Governor-General in Council; making such contributions first 
charge on allocated revenues or moneys; constituting a finance 
department in any province, and regulating the functions of 
such department. 

(t) Allocation of revenues. By the Devolution rules* 
made under the Act the following sources of revenue were, in 
the case of a Governor’s Province, allocated to the Local Govern¬ 
ment as sources of provincial revenue, namely :— 

(a) balances standing at the credit of the province at the 
time when the Act came into force; 

(b) receipts accruing in respect of provincial subjects, e.g. 
irrigation, land revenue, forests, stamps, etc; 

(c) a share (to be determined in the manner provided by 
rules) in the growth of revenue derived from income-tax collected 
in the province so far as that growth was attributable to an 
increase in the amount of income assessed; 

(d) recoveries of loans and advances given by the Local 
Government and of interest paid on such loans; 

(e) payments made to the Local Government by the 
Governor-General in Council or by other Local Governments, 
either for services rendered or otherwise; 

(/) the proceeds of taxes which might lawfully be imposed 
for provincial purposes; 

(g) the proceeds of any. loans which might lawfully be 
raised for provincial purposes; and 

( h) any other.sgurces which the Governor-General in Council 
might by order declare to be sources of provincial revenue. + 

*For the classification of revenues as central and provincial, see the 
Government of India notification No. 3183-F, dated 1 16th December, 1025. 

. fThe financial arrangement was based on the recommendations of 
Meston Committee as modified by the Joint 8elect O otamitte e on tb'6" 
Government of India Bill (1010) 
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(it) Expenditure of revenues and proposals for taxation and 
borrowing. 

The contributions and assignments fixed under the rules as 
payable to the Government of India and interest on loans and 
advances made by the Governor-General in Council were made 
the first charge on the annual allocated revenues of the Local 
Government. These provincial contributions were gradually 
reduced and finally stopped in 1927-28. The expenditure on 
transferred subjects was placed under the exclusive control of the 
Local Legislature subject to no higher sanction save such as was 
reserved to the Governor in relation to the budget under Section 
72 (D) of the Act and to the Secretary of State in Council in 
relation to such expenditure which was likely to affect the pros¬ 
pects or rights of the all-India services which he recruited or 
relating to the purchase of stores in the United Kingdom. No 
statutory rules were prescribed limiting the control exercised by 
the. Secretary of State in Council and the Government of India 
over the expenditure on reserved subjects and such delegation as 
existed was effected by orders of the Secretary of State in 
Council.* 

Each Local Government was required to establish and 
maintain out of provincial revenues a famine insurance fund as 
prescribed by the rules. A provision for this purpose was annually 
to be made in the budget. 

All proposals for raising taxation or for the borrowing of 
njpney on the revenues of the province were to be considered by 
the Governor with his Executive Council and Ministers sitting 
together, but the decision thereafter was left to that part of the 
Government with which the proposal originated. 

The Joint Select Committee suggested, that “whenever the 
necessity for new taxation arises, as arise it must, 
the questions involved should be thrashed out by both parts of 
the Government in consultation together, and it is especially 


*For expenditure on reserved subjects requiring previous sanction Of 
the Secretary of State in Council see Finance Department Resolution 1449-E. 
A dated 29th September 1924. For «imilar expenditure m transferred 
subjects see Devolution Rnle 27. 
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important that in this matter both parts of the 

Government should, if possible, be in agreement 

when the proposals of the Government arc laid before 
the Legislature.” Provision was made by rules under the Act 
for the distribution of revenues between the two parts of the 
Government. Much attention was given by the Joint Select 
Committee to the difficult question of the principle on which 
revenues and balances were to be distributed. They were 
confident that the problem could readily be solved by the simple 
process of common sense and reasonable give and take, but 
rules governing the allocation were to be framed so as to make 
the existence of such friction impossible. The Committee did 
not endorse the suggestion that certain sources of revenue should 
be allocated to reserved, and certain sources to transferred 
subjects, but they recommended that the Governor should allocate 
a definite proportion of the revenue to reserved and transferred 
subjects, and similarly a proportion, though not necessarily the 
same fraction, of the balances. 

By the rules made under the Act the proposals for expenditure 
in regard to transferred and reserved subjects were made, in the 
first instance, a matter for agreement between the two halves of 
Government. If at the time of the preparation of the budget the 
Governor was satisfied that there was no hope of agreement within ; 
a reasonable time as to the apportionment of i 
funds between reserved and transferred departments, he might, j 
by order in writing, himself apportion the revenues and balances i 
either in accordance with his own discretion, or in accordance i 
with the report of an authority appointed by the Governor- . 
General in this behalf on the application of the Governor. The 1 
Governor was empowered, at any time, if his Executive Council 
and Ministers so desired, to revoke an order of allocation or 
make such other allocation as had been agreed upon by them. In 
default of agreement or order of allocation the budget was to be 
prepared on the basis of the aggregate grants respectively 
provided for the reserved and transferred subjects in the budget 
of the year about to expire. 

(111) Finance Department. In each Governor’s province 
was established a Finance Department controlled by a member 
of the Executive Council. Immediately subordinate to ..the* > 
member was a Financial Secretary with whom was associate*^ 
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■if the Ministers so desired, a Joint Secret ary appointed by the 
Governor after consultation with theyMinisters. The Joint Secre¬ 
tary was specially charged with the* duty of examini ng and 
dealing with financial questions arising in relation to transferred 
subjects and with proposals for taxation or borrowing put for¬ 
ward by a Minister. The Finance Depa rtment per for med t he 
following functions, namely :— 

(«) it was in charge of the account relating to loans granted 
b\ Local Government, and advised on the financial aspect of all 
transactions relating to such loans; 

(b) it was responsible for the safety and proper employment 
of the famine insurance fund ; 

(c) it exa mined and reported on all proposals for increase 
or reduction of taxation ; 

(d) i t ex amined and reported on all proposals for borrowing 
by the Local Government, and took all steps necessary for the 
purpose of raising such loans as had been duly authorised; 

( e ) it was responsible for seeing that proper financial rules 
vvgre framed for the guidance of other departments ami that 
suitable accounts were maintained by other departments and 
establishments subordinate to them; 

(/) it_ .prepared estimate of the suitable receipts and 
disbursements oLthe province in each year, and was responsible 
during the year for watching the Local Government’s balances; 

($) in connection with the budgetr- 

(1) it prepared the statement of estimated revenue and 
expenditure which was laid before the Legislative Council in each 
year_ and any supplementary estimates or demands for excess 
grants which might be submitted to the vote of the Council; 

(a) it^ examined and advised on all schemes of new expen¬ 
diture for which it was proposed to make provision in the 
estimates; 

( 3 ) it laid the audit and appropriation reports before the 
Comm ittee on public accounts, and brought to the notice of the 
Committee all. expenditure which had not been duly authorised, 
and any. financial irregularies; 
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(4) it advised dep artments responsible for tlie collection _of 
revenue regarding the progress of collection and the. methods of 
collection employed. 

The Finance Department was empowered to sanction re- 
appropriation within a grant from one major, minor or subordi¬ 
nate.head to another. A similar power was also possessed by 
the member or Minister in charge of the department. 

(iv) Loans. Local (iovernments were given the power to 
raise loans on the security of their allocated revenues, and rules 
made under the Act provided for the conditions under which 
this power was exercisable. Loans could lx raised for ituy. one 
of the following purposes, namely : — 

(«i) to meet capital expenditure on the construction or 
acquisition (including the acquisition of land, maintenance during 
construction and equipment) ofjiny work or permanent as5et_of a 
material character in connection with a project of lasting public 
utility, provided that— 

(/) the proposed expenditure was so large that it could not 
reasonably lx- met from current revenues; and 

(it) if the project appeared to the (lovernor-tlencrul in 
Council unlikely to yield a return of not less than such percent¬ 
age as lie might from time to time liv order prescribe arrange¬ 
ments were made for the amortisation of the debt; 

(h) .to meet any classes of expenditure on irrigation which 
had under rules in force before the passing of the Act been met 
from loans funds; 

(c) for the giving of relief and the establishment and main¬ 
tenance of relief works in times of fam ine or scarcity; 

(J) for the financing of the Provincial Loan Account; and 
(e) for the repayment or consolidation of loans raised in 
accordance with these rules or the repayment of advances made 
by the Government of India. 

No loan was to be raised by a Local Government without 
sanction, jn the .case of loans to he raised i n, Ind ia, of the G.SY.cr- 
nor-General in Council, or, in the cas e of loans to be raised out¬ 
side India, of the Seereta ry_»f StaleJn Council, and in sanctioning 
the raising of a loan the Governor-General In Council or the 
Secretary of Stale in Council, ns the case might he, could specify 
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the amount of the issue and any or all of the conditions under 
which the loan was to be raised. Every application for the 
sanction of the Secretary of State was transmitted through the 
Governor-General in, Council. 

(u) Scheduled taxes. Section 80 (A) of the Act provided 
that a local legislature might not without previous sanction of the 
Governor-General make or take into consideration a law imposing 
or authorising the imposition of a tax unless the tax was a, 
tax scheduled as exempted from this provision by rules made under 
the Act. I he rules which were made under this power gave two 
lists of exempted taxes and it was further provided that the Gover¬ 
nor-General in Council might at any time, bv order, make anv 
addition to the taxes enumerated therein. The scheduled taxes 
which could be imposed for the purposes of the J.ncal Government 
were: — 

1 a lax on land put to uses other than agricultural ; 

2 a tax on succession or on acquisition bv survivorship in 

a joint family; 

3 a tax on any form of getting or gambling permitted by 

law; 

4 a tax on advertisements; 

5 a tax on amusements; 

6 a tax on any specified luxury; 

7 a registration fee; and 

8 a stamp-duty other than duties of which the amount was 
fixed by Indian legislation. 

TJie scheduled taxes which could he imposed bv the Local 
Government or which the Legislative Council might authorise 
a Joca l au thority to impose were— 

1 a tpll; 

2 a tax on Jiind or land values; 

3 a tax on buildings; 

4 a tax on vehicles or boats; 

, ^ a tax on animals; 

; , Ci ’ a tax on menials and domestic servants; 
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7 an octroi; 

8 a terminal tax on goods; 

9 a tax on trades, professions and callings; 

to a tax on private markets; and 

11 a tax imposed in return for services rendered, such 

as— 

(<i) a water-rate, 

(b) a lighting rate, 

(c) a scavenging, sanitary or sewage inte, 

( d ) a drainage tax, and 

(e) fees for ihe use of markets anti other public 
conveniences. 

(vi) Budget. The Act provided that the estimated annual 
expenditure and revenue of the province shall be laid in the form 
of a statement before the Council in each year, and the proposals 
of the Local Government for the appropriation of provincial 
revenues and other moneys shall be submitted to the vote of the 
Council in the form of demands for grants. The Council might 
assent or refuse its assent to a demand, or might reduce the 
amount either by a reduction of the whole grant or by the 
omission or reduction of any of the items of expenditure of which 
the grant was composed. The financial control-exercised by the 
Council was made subject to four limitations :— 

(a) The Local Government was empowered, in relation to 
any such demand, to act as if it had been assented to, notwith¬ 
standing the withholding of such assent or the reduction of the 
amount therein referred to if the demand related to a reserved 
subject, and the Governor certified that the expenditure provided 
for by the demand was essential to the discharge of his responsi¬ 
bility for the subject. 

(b) The Governor was empowered to sanction in cases of 
emergency such expenditure as might, in his opinion, be necessary 
for the safety or tranquillity of the province, or for the carrying 
on of any department. 

(c) No proposal for the appropriation of revenues or other 
moneys for any purpose was made except on the recommendation 
of the Governor, communicated to the Council. • 
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(d) Proposa ls relating to the following hea ds of expen diture* 
were not required to be submitted to the Council — 

(i) contributions .payable by the.,I.ocal Government to the 
t i ovcrnor-G encral in Council; 

(»»') injerest jind sinking fund charges on loans; 

(iii) expenditure of which the amount was prescribed bv or 
untlcr any law; 

(/;•) s alarie s and pensions of persons appointed by or with 
the approval of His Majesty or by the Secretary of State in 
Council; and 

(«•) salaries of Judges of the High Court of the province and 
of the, Advocate-General! 

Where a question arose as to whether a proposed appropria¬ 
tion of moneys did or did not relate to the above heads of 
expenditure, the decision of the Governor was final. 

(i’it) Pjihlic Accounts .find Finance Committees. The legis¬ 
lative rules made under the Act provided for the appointment 
each year of a committee on public accounts to deal with the 
audit and appropriation accounts of the province and generally 
to see that the money voted by the Council was spent as intended 
by the Council. The Standing Orders also provided for the 
constitution of a finance committee to advise the Finance Depart¬ 
ment on such matters as might be referred to it for opinion. 

(t’iii) Provincial Revenue and Expenditure. Under the 
Devolution Rules the principal sources of provincial revenue 
were land revenue, excise, stamps, irrigation, and Courts. The 
foilowing statement taken from the Report of the Indian 
Statutory Commission illustrates the estimated income in crorcs 


*The non-votahle items in the budget in England constitute nearly a 
quarter of the annual expenditure. These are charges of a non-con trover- 
aial nature, and their exemption from annual vote is provided for by the 
Acts of Parliament, 
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of rupees and expenditure in the province of Punjab for 1929-30.* 


Revenue, 


Expenditure. 


Land revenue 

. 2'82 

(A) Reserved. 


Excise 

130 

General administration 

1*57 

Stamps 

1 *21 

Police 

1-22 

Irrigation 

. 4'50 

Jail and Justice 

1*07 

Forests 

. 35 

Miscellaneous 

2*20 

Miscellaneous e. </., 




registration etc. 

. 2'36 

Total 

60f> 

Total 

12-54 

(H) Transferred. 




Education 

1*67 



Medical 

•81 



Civil Works 

166 


. 

Miscellaneous 

1*25 



Tctal 

5*43 


Control of the Governor-General in Council and of the 
Secretary of State over Local Governments— 

Every Local r.o\ernmcnt remained subject lo superinten¬ 
dence, direction, and control of the Governor-General in Council 
in all matters relating to the administration of its province and 
was required, subject to the provisions of the Government of 
India Act and the rules made thereunder— 

(1) to obey the orders of the Governor-General in Council; 

and 


(2) to.keepjjirn. constantly and diligently informed of its pru- 
ceodjjigs and of all m atters wh ich ought, in its opinion, to he r 
ported to him or as to which he required information. 

In regard to the provincial subjects which were transferred 
to the charge of Ministers the powers of superintendence, etc., 
were to Ik* exorcised only for purposes specified in the rules, 
namely, 

(ti) to safeguard the administration of central subjects; 

(b) to decide questions arising between two provinces, in 
cases where the provinces concerned failed to arrive at an agree¬ 
ment; and 

lission Report, Vol I, page 363 . 
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(r) to safeguard the due exercise and performance of any 
powers and duties possessed by, or imposed on, the Governor- 
General in Council under, or in connection with, or for the pur¬ 
poses of sections 29 (A) and 30 (I-A), and Part VII-A of the Act 
or of any rules made b\, or with the sanetion of, the Secretary of 
State in Council. 

The Governor-General in Council was made the sole judge 
as to whether the purpose of the exercise of such powers in any 
particular case came within the purposes so specified. 

I11 relation to reserved subjects the Act made no express 
provision limiting the powers of control apart from section 19 (A), 
which authorised the Secretary of State in Council hv rules to 
regulate and restrict the control vested in tin* Government of 
India in such manner as might appear necessary or expedient in 
order to give effect to the purposes of the Act. 

In addition to the three objects mentioned above, via., (a), 
(/>} and (c), the control of the Secretary of State in Council in re¬ 
lation to transferred subjects was to be exercised for the follow¬ 
ing purposes, namely :— 

(i) to safeguard Imperial interests; and 

(it) tq^determine the position of the Government of India in 
respet of questions arising between India and other parts of the 
Empire. 

Provincial Legislature— 

(a) Composit ion. —The. Legislative Council in a Governor’s 
province was to consist of members of the Executive 
Council, members elected, and members nominat¬ 
ed. The Government of India Act, 1915, which previously 
regulated the composition did not fix the proportion of elected 
members. That statute only required that of the total number of 
members at least one-half in the case of Presidencies and one- 
third in the case of other provinces, would be noiwojjicial though 
in practice all the Provincial "Councils had non-official majorities 
since the Indian Councils Act, 1909. The_Act of 1919 by enlarg¬ 
ing the Legislative Councils and providing that at least seventy* 
per cent, shall be elected members and not more than twenty per 


*For the province of Burma 60 per cent, was substituted. 
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rent, official* substantially changed the official Legislative Cour- 
ciT^into a people’s chamber. The number of members in each 
case was set out in the Schedule but rules could provide for 
larger numbers subject to the maintenance of the aforesaid 
statutory proportion.! Officials were disqualified for election 
and if a non-official member accepted office in the service of the 
Crown in India, his seat in the Council became vacant. It was 
expressly provided that a Minister shall not he deemed to be an 
official for the purposes of this rule. 

(/>) ( Constitu encies and franchise _Provision was made hv 

rules under the Act as to the term of office of nominated mem¬ 
bers, manner of filling casual vacancies, qualifications of electors, 
constitution of constituencies,, method of election, qualifica¬ 
tions of candidates, and decision of douhl.s or disputes as to the 
validity of elections. 

The constituencies created under the rules were of, two 
kinds, general and special, (icncral constituencies were 11011- 
'Muhammacfan, Muhammadan, Sikh, Indian Christian. and 
European or Anglo-Indian, J Special constituencies were land¬ 
holders, university, planters, commerce and industries, and plant¬ 
ing or mining. No person could have his name registered on 
the electoral roll of more than one general constituency. The 
qualifications for franchise varied with the province both in the 
case of general and special constituencies. To take an illustra¬ 
tion the qualifications in the Punjab were as follows 
(. 1 ) GENERA!. CONSTITl'ENCIF.S 

A_person was qualified as an elector who— 

(0 bejonged to the community (non-Muhammadan, Muham¬ 
madan, or Sikh) which the particular constituency represented; 

(2) resided in the constituency; (a person was presumed to re¬ 
side in the constituency if he owned a family dwelling-house, or 


*As to the reasons fur which official element was retained, see the 
•Twint Report on Constitutional Reforms, 1918. Sec. 233. 

thy the rules framed under the Act the Punjab Council consisted of 93 
members of whom 71 were elected and 22 nominated (and not of 83 as men¬ 
tioned in the schedule). 

+For a critical examination of the principle of communul electorates see 
.Joint Report, Bections ?27—23e„ 
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;i share in a family dwelling-house, in the constituency, and that 
house had not during the twelve months preceding the date of 
the publication of the electoral roll been let on rent either in 
whole or in part); and 

(3) (*) if Ih*’ constituency w as urluw had any one of the 
following qualifications :— 

(a) had owned for the t welv e.months preceding the date of 
publication of the electoral roll immovable property, not being 
land assessed to land revenue but including an v^ building erected 
on such land, of_the value of not less than Rs. 4,000 or of an 
anjiual..rental value of n ot les s than Rs . 9b : provided that a per¬ 
son was to be deemed to have owned such property for any pe¬ 
riod during which it was owned by any person through whom he 
derived title hv inheritance; or 

(/») had for the twelve months aforesaid occupied as a tenant 
in the constituency immovable property, not being land assessed 
to land revenue but including any building erected on such land, 
of an annual rental value of not less than Rs. 96; or 

(c) was during the twelve months aforesaid assessed.in res¬ 
pect of any direct mpuic.ipal or cantonment tax to an amount of 
not less than Rs. ; or 

(d) was during the financial year preceding the date of pub¬ 
lication of the electoral roll assessed to income-tax; or 

(e) was a retired, pensioned or discharged officer, non-com¬ 
missioned officer or soldier of His Majesty’s regular forces; or 

(f) had any of the qualifications prescribed for an elector of 
a rural constituency ; or 

(ii) if the constituency was rural h ad ihiy one of the following 
qualifications :— 

fa) was., a jtaiIdar, iuumdar, xufedposh or Ipnhardur in the 
constituency ; or 

(b) was the owner of land assessed to land revenue of not 
less than Rs. 25 per annum ; or 

(c) was an assignee of land revenue amounting to not less 
than Rs. 50 per annum; or 

(d) was a tenant or lessee, under the terms of a lease for a 
period of not less than three years, of Crown land for which rent 
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of not less than Rs. 25 per annum was payable: provided that, 
when the amount payable was assessed from harvest to harvest, 
the annual rent payable by such person was to be deemed to he 
the annual average amount payable by him in the three years 
preceding the date aforesaid; or 

(c) was a tenant with a right of occupancy as defined in 
Chapter 2 of the Punjab Tenancy Act, 1887, in respect of land 
assessed to land revenue of not less than Rs. 25 per annum; or 
(/) was during the financial year preceding the date of pub¬ 
lication of the electoral roll assessed to incomctax; or 

(g) was a retired, pensioned or discharged officer, non¬ 
commissioned officer or soldier of His Majesty's regular forces; 
or 

(It) had any of the (|ulilicutiuns prescribed for elector of an 
urban constituency. 

(B) SPECIAL COXSTHTEXCIES 
1. The Landholders’ Constituencies 
A person was qualified as an elector for a landholders' 
constituency (other than the Raloch Tumandars' Constituency) 
yyhn resided in the Punjab and yyho yvas—- 

(aI the owner of land assessed to land revenue of not less 
than Rs. 500 per annum; or 

(b ) an assignee of land revenue amounting to not less than 
Rs. 500 per annum. 

No person was qualified as an elector for the Muhammadan 
Landholders’ Constituency yvho yvas not a Muhammadan or for 
the Sikh Landholders’ Constituency who \yas not a Sikh, and no 
Muhammadan or Sikh’was qualified as an elector for the Punjab 
Landholders’ (general) Constituency. 

A person was qualified as an elector for the Balocli Tuman¬ 
dars’ Constituency who was a Tumandar recognised bv the 
Government or a person performing the duties of a Tumandar 
with the sanction of the Government. 

2. The I’ufacrsity Constituency 

A person was qualified as an elector for the Punjab Univer¬ 
sity Constituency who resided in the Punjab, and wa s 4KFe1 1taw of 
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the Punjab University or it graduate of the U niversi ty of not less 
cnan seven years’ standing. 

3. The Industry Constituency 

A person was qualified as an elector for the Industry 
Constituency who:— 

(a) was the owner_of _.a factory which was situated in the 
Punjab, and was subject to the provisions of the Indian Factories 
Act, 1911, and in which work had been carried on during the 
twelve months preceding the date of the publication of the elec¬ 
toral roll, or 

( b ) was the partner in a firm owning such a factory and had 
been nominated by the firm for the purpose of voting in its behalf, 
or 

(c) was a mem ber of a company having a place of business 
in the Punjab and having a paid-up capital of not less than Rs. 
25,009 and had been nominated by the company for the purpose 
of voting on its behalf. 

4. The Commerce Constituency 

A person was qualified as an elector for the Constituency 
who— 

(i) worked for gain in the Punjab, and 

(it) was a member of the Punjab Chamber of Commerce or 
of the Punjab Trades’ Association. 

(c) Duration . —The normal duration of the Council was 
thre e year s from its first meeting but in special circumstances it 
cquldLbe .dissolved sooner or_lhe period extended upto four years. 
On dissolution of the Council the Governor was to appoint a 
date not more than six months or, with the sanction of the 
Secretary of State, not more than nine months from the time 
of dissolution for the next session of the Council. A meeting of 
the.Council might be adjourned by the person presiding but an 
order to prorogue the Council could be made only by the Gover¬ 
nor. 

(d) Pf&sideut and Deputy President —Provision was made 
for the appointment of President and Deputy President of the 
Council. Hitherto the Governor himself had presided but under 
the Act of lyicj he ceased to be the President though his right 
Of addressing the Council and for that purpose requiring the 
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attendance of its members was recognised. 1 'he President for a 
period of four years from the first meeting of the reformed Coun¬ 
cil was to be appointed by the Governor but thereafter the Coun- 
ciLwas. to-elect its own President from among its- members. The 
De puty P resident was to be elected by the Council from the start. 
The Joint Select Committee attributed greatest importance to the 
<|uestion of presidency. It was observed that “whenever possi¬ 
ble it would be a great advantage if some one could be found 

for this purpose who had parliamentary experience.It will 

conduce very greatly to the successful working of the new Coun¬ 
cils if they are imbued from the commencement with the spirit 
and conventions of parliamentary procedure a*, developed in the 
Imperial Parliament." Even when elected by the Council the 
appointments were to be made with the approval of the Governor 
for the obvious reason that in the last resort it was he who was 
responsible for the administration. An elected President and a 
Deputy President were to cease to hold office on ceasing to be 
members of the Council, and could be removed from office by 
vote of the Council with the concurrence of the Governor. They 
were to receive such salary as was determined in the case of an 
appointed President by the Governor, and in the case of an elected 
President or Deputy President, by an Act of the Legislature. 

• (e) Business and Procedure at meetings .—The Act conferred 

power s for the making of Rules in respect of the following 
matters :— 

1. The course of business in the Council. 

2. The persons to preside in the absence of President and 
I )eputy-President, 

3. The preservation of order at meetings. 

4. Number of members required to constitute a quorum. 

5. Prohibiting or regulating the asking of questions on and 
the discussion of. any subject specified in the rules. 

Subject to the provisions of the Act and these legislative 
rules the Governor in Council was to make Standing Orders pro¬ 
viding for the conduct of business and the procedure to be follow¬ 
ed in the Council. The Standing Orders were, subject to the 
assent of the Governor, alterable by the Legislative Council 
concerned. 
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Subject to the Rules anil Standing Orders affecting the Coun¬ 
cil there was to be freedom of .speech in the Legislative Council 
and no person was liable to proceedings in any court of justice by 
reason of his speech or vote in the Council or by reason of any¬ 
thing contained in official report of the proceedings of any such 
Council. 

The Report on Constitutional Reforms and the Joint Select 
Commit lee Report suggested the formation of Standing 
Committees of the legislative bodies attached to certain depart¬ 
ments of (iovernment to assist the political education of India. 

(/) Legislative Powers .—Section to of the Act defined the 
legislative powers of the new Councils. One important object 
of this revision was to limit the number of cases in which pre¬ 
vious sanction of the Governor-General was required, and at the 
same time to. make the statutory list of such cases complete, so 
as to avoid continuance of the practice whereby bills not included 
in the list were formerly submitted for pre\ ions sanction under 
executive order. 

The Act provided that a Provincial Legislature might not, 
without previous sanction of the (tovcrnor-Ccncral, make or 
take into consideration any bill— 

(a) imposing or authorising the imposition of any new tax * 
unless it was a tax scheduled as exempted from this provision 
by rules made under the Act; or 

(h) affecting the public debt of India or the customs duties, 
or anv other tax or duty for the time being in force and imposed 
by the authority of the Governor-General in Council for the 
purposes of the Government of India provided that the imposi¬ 
tion or alteration of a tax scheduled was not to be deemed to 
affc.t any such tax or duty; or 

(c) affecting the discipline or maintenance of anv part of 
His Majesty’s naval, military, or air forces; or 

(d) affecting the relations of the Government with foreign 
princes or states; or 

(e) regulating any central subject; or 

(/) regulating any provincial subject which had been declared 
by rules under the Act to be subject to legislation bv the Indian 
Legislature; or 
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(g) altering any power expressly reserved to the Governor- 
Cieneral in Council by any law in force; or 

(h) altering or repealing any law passed before the 
commencement of the Government of India Act, 1919, which was 
declared by rules under that Act to be a law which could not be re¬ 
pealed or altered by the local Legislature without previous sanc¬ 
tion; or 

(1) altering or repealing an Act of the Indian Legislature 
made after the commencement of the Government of India Act, 
1919, which by the provisions of such first mentioned Act might 
not be repealed or altered by the local Legislature without pre¬ 
vious sanction. 

Though previous sanction of the Governor-General was 
required before taking into consideration a law relating to any 
of these matters, it was, nevertheless, provided that an Act passed 
by the Legislature and subsequently assented to by the Governor- 
General did not become invalid hv reason only that previous 
sanction of the Governor-General had not been taken. Similarly 
the validity of an Act was not open to question in any legal pro¬ 
ceedings on the ground that it affected a central subject. This 
arrangement rendered possible the distribution of legislative 
power between Indian Legislature and Provincial Legislatures 
without subjecting the validity of Provincial Acts to challenge 
in the courts on the ground that such Acts involved invasion of 
the sphere of the Indian Legislature. 

By the Reservation of Hills Rules made under the Act, . 
bills of the following description were required to be reserved 
for the consideration of the Governor-General:— 

(a) affecting the religion or religious rites of any class of 
British subjects in British India; or 

(h) regulating the constitution or function of any University; 
or 

(c) having*the effect of including within a transferred 
subject matters which had hitherto been classified as reserved 
subjects; or 

(d) providing for the construction or management of a 
light or feeder railway or tramway other than a tramway within 
municipal limits; or 
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(e) affecting the land revenue of a province, if the proposed 
measure in the opinion of the Governor would seriously nflFcct 
the public revenues. 

The bills of the following description were allowed to be 
reserved, in the discretion of the Governor, for the consideration 
of the Governor-General:— 

(a) affecting any matter wherewith the Governor was 
specially charged under his Instrument of Instructions; or 

(b) affecting any central subject; or 

(c) affecting the interests of another province. 

The Governor-General might (except where the Bill had been 
reserved for his consideration) reserve the Act for the considera¬ 
tion of His Majesty’s pleasure thereon, and in such a case the 
Act was to have no validity until His Majesty in Council had 
signified his assent and the assent had been notified by the 
Governor-General. 

Governor's powers in respect of legislation and budget— 

The Joint Report had suggested the plan of Grand 
Committees for the purpose of obtaining nccesasry legislation in 
relation to reserved subjects for which the Governor was unable 
to obtain a majority if he relied on the ordinary procedure. Sub¬ 
clause (3) of clause 9 of the Government of India Bill had, accord- 
ingly, provided for the constitution of these Committees on which 
the Governor was to appoint a majority with power in cases 
referred to them, to pass or reject laws without the assent of the 
Council; and sub-clauses (4) and (5) provided for the certifying 
power of the Governor by which the machinery of the Grand 
Committee was to be brought into operation. The Joint Select 
Committee on the Bill, however, decided against it. “They have 
done so,” it was stated “because in their opinion the Grand 
Committee did not give the Governor the power of securing 
legislation in a crisis in respect of those matters for which he is 
held responsible, and because in respect of ordinary legislation 
about reserved subjects it perpetuated the system of securing 
legislation by what is known as the “official bloc” which has been 
the cause of great friction and heart-burning. The resposibility 
for legislation mi reserved subjects is with the Governor in 
Council, and, when the “official bloc” has been put into operation 
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it has been put into operation by him, and is merely an indirect 
way of asserting his responsibility. The Committee think it 
much better that there should be no attempt to conceal the fact 
that the responsibility is with the Governor in Council, and they 
recommend a process by which the Governor should be empowered 
to pass an Act in respect of any reserved subject, if he considers 
that the Act is necessary for the proper fulfilment of his responsi¬ 
bility to Parliament.” 

The extraordinary process was embodied in Section 13 of the t 
Act which provided that where a Provincial Legislative Council^ 
had refused leave to introduce or had failed to pass in a form I 
recommended by the Governor, a bill relating to a reserved j 
subject the Governor might certify that I he passage of the bill | 
was essential for the discharge of his responsibility for the^ 
subject, and thereupon the bill, notwithstanding that the Council ^ 
had not consented thereto, was deemed to have been passed, and 
on the signature of the Governor became an Act. It was recom¬ 
mended by the Joint Select Committee tint the Governor was not 
to resort to this extraordinary proccdmc, “until he had given 
every opportunity for the matter to be thoroughly discussed in the 
Legislative Council and as a sensible man he should, of course, 
endeavour to carry the Legislative Council with him in the matter 
by the strength of his case.” To prevent arbitrary exercise of the 
power of certification the Act provided two constiutional safe¬ 
guards. 

1. A bill so passed did not receive force and effect as an 
Act until it had received the assent of His Majesty in Council. 
It was, however, provided that where in the opinion of the 
Governor-General, a state of emergency existed which justified 
such action, he might, instead of reserving the Act for the 
signification of His Majesty’s pleasure signify his assent thereto 
subject to disallowance by His Majesty in Council. 

2. An Act made under this power was required to be laid 
as soon as practicable before cither House of Parliament and was 
not to be presented to His Majesty for assent until copies thereof 
had been laid before either House for not less than eight days 
on which the House had sat. 

Another extraordinary power was given to the Governor for 
preventing discussion of legislative proposals likely to imperil 
public safety or maintenance of order. Clause 4 of section n of 
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the Act provided that where a bill had been introduced or was 
proposed to be introduced, or an amendment to a bill was moved, 
or proposed to be moved, the Governor might certify that the 
bill or any clause of it or the amendment affected the safety or 
tranquillity of his province or of another province, and might 
direct that no further proceedings should be taken by the Council 
in relation to such bill, clause, o<* amendment, and effect was to 
be given to any such direction. 

The budget was annually to be submitted to the vote of the 
Legislative Council, subject to exemption from this process of 
certain charges of a special or recurring character. Where the 
Council reduced <1 provision (or a reserved subject, which the 
Local Government considered essential to the proper administra¬ 
tion of the subjcci concerned, the Governor was given the power 
of restoration.* The Joint Select Committee wished it to be 
perfectly clear that this power was real and its exercise should 
not be regarded as unusual and arbitrary. “Unless the Governor," 
the Report stated, “has the right to secure supplies for those 
services for which he remains responsible to Parliament, that 
responsibility cannot justly be fastened upon him." But except 
so far as the Governor exercised this power the budget was to be 
altered in accordance with the resolutions carried in Council. 
The Governor was also empowered in cases of emergency to 
authorise such expenditure as might, in his opinion, he necessary 
for the safety or tranquillily of the province or for the carrying on 
of any department. No proposal for the appropriation of anv 
revenues or moneys for any purpose was to be made except on the 
recommendation of the Governor, communicated to the Council. 
This was in accordance with the principle of British parliamentary 
practice which debarred private members from moving amend¬ 
ments which would have the effect of increasing the amount of 
any proposed appropriation. 

(3)—Government of India 
Indian Legislature— 

(/) Composition. It consisted of two Chambers, via., the 
Council of State and the Legislative Assembly. The Montague- 

*In cases where the Council altered provision for a transferred subject, 
the Joint Select Committee suggested that the Oovernor would be justified, 
if so advised by the ministers, in resubmitting the provision to the Council 
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Chelmsford Report had suggested that the former should be not 
only a revising authority upon all legislation hut also supreme 
legislative authority on all crucial questions. Government 
measures were to be earned through the Council of State without 
reference to the Legislative Assembly in cases where the latter 
body could not be got to assent to laws which the Governor- 
General considered essential for the discharge of his responsibility. 
This was embodied in the bill as originally drafted but as the 
Joint Select Committee did not accept the device a provision \v;i■. 
made that a bill was not to be deemed to have been passed b\ 
the Indian Legislature until agreed to by both the Chambers. 
Where a Bill passed by one Chamber was >iot within six months 
passed by the other Chamber the Governor-General was empower¬ 
ed in his discretion to refer the matter for decision to a joint 
sitting of the two Chambers. 

The Council of State consisted of not more than sixty 
members, of whom not more than twenty were officials. In this 
way the statute guaranteed a non-official majority, but the rules 
made under the Act went further and established a small elected 
majority of 33 against 27. This was a substantial improvement 
over the original scheme of reforms which had suggested that 
half the number of members should be officials and there should 
be a nominated majority. 

The Legislative Assembly consisted. of one hundred, .and 
forty members of whom one hundred were elected and of the 
remaining forty not more than twealy-six officials. The Act 
authorised increase in numbers so long as five- seventh of the 
members were elected and at least onc-Lliird of the remaining 
were non-officials.* The Governor-General was not a member 
of either Chamber but was given the right to address a Chamber 
and for that purpose require attendance of its members. Officials 
were not qualified for election and if a non-official membcij 
accepted office in the service of the Crown his seat in the Iegislai 
ture became vacant. 

(if) President and Deputy President. The Governor- 
General was empowered to appoint from among the members of 
the CouncilJif-State its President and other persons to preside in 

*By the rales made under the Act the Assembly consisted nf 105 elected 
mbers, and 41 nominated members. 
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such circumstances as he might direct. The President of tht. 
Legislative Assembly for the first four years from the first meet¬ 
ing thereof was to be appointed by the Governor-General but 
thereafter he was to be elected by the Assembly from among, its 
members with approval of the Governor-General. Special 
importance was attached by the Joint Select Committee to the 
presidency of the Assembly. The Report stated: “He should 
be qualified by experience in the House of Commons and a 
knowledge of Parliamentary procedure, precedents, and conven¬ 
tions. He should be the guide and adviser of Presidents of the 
Provincial Councils and he should be chosen with a view to the 
influence which it is hoped he would have on the whole history 
of parliamentary procedure in India.” Subject to the ap proval of 
the Governor-General the .Assembly was to elect its Deputy presi¬ 
dent to preside at its meetings m the absence of the President. The 
President and the Deputy President were to receive such salaries 
as might be determined in the case of an appointed President by 
the Governor-General and in the case of an elected President or 
Deputy President by an Act of the Legislature. An elected 
President and Deputy President were to cease to hold office on 
ceasing to be members of the Assembly, and might be removed 
from office by a vote of the Assembly with the concurrence of 
the Governor-General. 

(iii) Duration. Tjie,normal duration .of the Council of 
State wa s five years andjpf the L egisla tive Assembly three yegrs, 
but Governor-Genpral might sooner d issolv e either Chamber 
or extend Its duration in special circumstances if he thought fit. 
After dissolution of a Chamber the Governor-General was to hold 
its next session not more than six months, or with the sanction 
of the Secretary of State not more than nine months, from the 
date of the dissolution. Sitting of a Chamber could also be 
terminated by prorogation or adjournment. Prorogation termi¬ 
nated a session and was effected by order of the Governor- 
General. Adjournment simply postponed the transaction of 
business for a specified time and was effected by order of the 
person presiding. 

I All questions were determined by majority of votes of 
jmembers present other than the member presidmg~wfi<r\vas to 
Exercise a casting vote in the case of equality of votes. 

NP—Person could be a member of both' the’ 'Chambers. If 
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elected to both he was to select the Chamber in which he proposed 
to take his seat. If an elected member of either Chamber 
became a member of the other Chamber his scat in the first 
mentioned Chamber became vacant. Though a member of the ! 
Governor-General's Council had the right of attending and i 
addressing both the Chambers he could be appointed member ' 
of one Chamber only. 

(iv) Constituencies amt franchise. Section 23 left the 
following matters to be determined bv rules made under the 
Act:— 

(1) the term of office of nominated members and the manner 
of filling casual vacancies; 

fit) the conditions under which, and the manner in which, 
persons were to be nominated members; 

(lii) franchise, constituencies and method of election; 

(iv) qualifications of candidates; and 

(r) the final decision of doubts 01 disputes as to the validity 
of elections. 

Of the thi rty-three constituencies for the Council of State, 29 
were communal divided into 16 non-Muhammadan, 0 Muhamma¬ 
dan, 1 Sikh, and 3 Muhammadan and non-Muhammadan by rota¬ 
tion ; 2 seats were assigned to European commerce, one in Bengal 
and the other in Burma; and two sea ts were general, one in the 
Central Provinces and the other in Burma. Madras had 5 seats, 
Bombay 0, Bengal 6, United Provinces 5, Punjab 2, Behar and 
Orissa 3, Central Provinces 1 and Burma 2. East Punjab 
(Muhammadan), West Punjab (Muhammadan), and Behar and 
Orissa (non-Muhammadan) got two members by rotation. Assam 
(Muhammadan) and Assam (non-Muhammadan) got one member 
by rotation. 

The constituencies for the Legislative Assembly were of two 
kinds, general and special. G eneral constituencies were ^..non- 
Muhammadan, 28 M uhammadan. 2 S ikh, and 1 n on-European in 
the province of Burma. Special constituencies were_cj_European 
commerce, 2 Indian commerce, and fi_ landholders. In addition 
to these ttie~Province of Delhi was a general constituency with 
one seat, and the Presidency of Bombay had four groups of 
constituencies and Bengal one entitled to representation bv 
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rotation. Madras and Bombay got iO seats each, Bengal 17, 
United Provinces ifi, Punjab 12, Beliar and Orissa 12, Central 
Provinces 5, Assam 4, Burma 2, and Delhi 1. 

Of the 105 elected members of the Assembly, 73 were 
elected by the rural constituencies with an area ranging from 6,000 
to 83,000 square miles and with populations reaching in some 
cases to a number of six millions. 

A person was not entitled to get his name registered on the 
electoral roll of more than one general constituency. 

The franchise qualifications varied with the province and the 
character of constituencies. In the Punjab the qualifications for 
an elector were as follows :— 

j. Legislative Assembly. (1) General constituencies. A 
person was qualified as an elector for general constituency (non- 
Muhammadan, Muhammadan, and Sikh) if he resided in the 
constituency and— 

(a) owned for the twelve months preceding the date of the 
publication of the electoral roll immovable property, not being 
land assessed to land revenue but including any building erected 
on such land, of the value of not less than Rs. 15,000 or of an 
annual rental value of not less than Rs. 336; or 

(b) was the owner of land assessed to land revenue of not 
less than Rs. 100 per annum; or 

(c) was an assignee of land revenue amounting to not less 
than Rs. 100 per annum; or 

(d ) was a tenant or lessee, under the term of a lease for a 
period of not less than three years, of Crown land for which rent 
of not less than Rs. 100 per annum was payable; or 

(e) was during the financial year preceding the date of 
publication of the electoral roll assessed to income-tax on an 
income of not less than Rs. 5,000. 

(2) Special constituency ( landholders ). A person was 
qualified as an elector for the Landholders’ Constituency who 
resided in the Punjab and was— 

(a) the owner of land assessed to land revenue of not less 
than Rs. 1,000 per annum; or 

( b) an assignee of land revenue amounting to not less than 
Rs. 1,000 per annum. 
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II. Council of State. A person was qualified as an elector 
for a general constituency if he resided in the constituency and— 

(<i) was the owner or Crown tenant of land assessed to land 
revenue of not less than Rs. 750 per annum; or 

(b) was an assignee of land revenue amounting to not less 
than Rs. 750 per annum; or 

(c) was in the financial year preceding the date of publication 
of the electoral roll assessed to income-tax on an income of not 
less than Rs. 15,000; or 

(d) was or had been a non-official member of either Chamber 
of the Indian Legislature or had been a non-official member of 
the Indian Legislative Council as constituted under the Govern¬ 
ment of India Act, 1915, or any Act repealed thereby or was or 
had been at any time a non-official member of the Punjab Legisla¬ 
tive Council; or 

(e) was a provincial Darbari; or 

(/) was or had been non-official president or vice-president 
of any municipal committee established under the Punjab Munici¬ 
pal Act, 1911, which had a population of 20,000 or over, or which 
was situated at the head-quarters’ station of a district or was or 
had been non-official chairman or vice-chairman of a district board 
established under the Punjab District Hoards Act, 1883; or 

(g) was or had been a member of the Senate or a Fellow or 
an Honorary Fellow, of any university constituted by law in 
British India; or 

(h) was the non-official President or Vice-President of any 
central Co-operative Bank or union which was a registered society 
within the meaning of Section 2 of the Co-operative Societies Act, 
19*2; or 

(0 was recognised by the Government as the holder of the 
title of Shams-ul-Ulma or of the title of Mahamahopadhyaya, 

The franchise rules created a very small electorate for the 
Central Legislature. The total number of voters, excluding 
Burma, was about a million in the case-of Assembly and only 
seventeen thousand in the case of CouncH of State. 

(v) Business and Procedure at the meetings. Rules were 
made under the Act for (n) regulating the course of business, (6) 
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preservation of order in the (.'humbers, fc) appointment ot persons 
to preside at meetings of the Legislative Assembly in the 
absence of the President and the Deputy President, (</) determin¬ 
ing the number of members required to constitute quorum, (c) 
regulating the asking of questions on, and the discussion of, any 
subject specified in the rules. Standing Orders were to be made 
by the (iovernor-(icneral in Council providing for the conduct of 
business and procedure to he followed in either Chamber in so 
far as these matters were not provided for bv Legislative Rules 
made under the Act. The Standing Orders were, with the 
consent of the Governor-Genera I, alterable by the Chamber to 
which they related. 

Subject to the Legislative Rules and Standing Orders 
affecting the Chamber concerned there was to be freedom of 
speech in both the Chambers. No person was to be liable to 
judicial proceedings by reason of (a) his speech or vote or (6) 
anything contained in any official report of the proceedings.* 

Indian Budget- 

Section 25 of the Act provided that the budget or estimated 
annual expenditure and revenue of the Governor-General in Council 
shall each year be laid in the form of a statement before both the 

# It would appear that a private report of the proceedings was not 
protected by the Act. The Ihw relating to publication of debates under 
the English Constitution may be summarised thus. Each House of Parlia¬ 
ment has a right to privacy of debates and therefore ran prohibit publica¬ 
tion of its debates. Within the walls of the House n member may say 
what he pleases and is protected by the privilege of freedom of speech. At 
common law a person who circulates any defamatory words, though spoken 
in the course of parliamentary debate, is liable and it is no defence that 
the statements have been published by order of the House. This was the 
law laid down in the case of Stockdale v. Hansard, 1839. A statute 
passed in consequence of this decision enacted that if such a statement wns 
published by authority of either House, it would not give a enuse of action 
for libel. Thia applied also to extract from nnv reports printed and publish¬ 
ed ban a fi'/r and without malice. Tn 1868 a further question arose in the 
cose of Wnson v. Walter. The editor or n newspaper with no hostile or 
malicious intent published a fair report of the proceedings in Parliament 
which contained matter defamatory of an individual. The publication in 
question was not authorised by Parliament. It was held that when such 
publications are honestly and faithfully carried on those responsible for 
the publication will not be liable though diarm-iir of individuals may 
incidently be injuriously affected. 
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Chambers and submitted to the vole of Legislative Assembly in 
the form of demands for grants. The control exercised by the 
Assembly was subject to the following limitations :— 

1. No proposal lor the appropriation of any revenues was ) 
to be made except on the recommendation of the (iovernor- l 
General. 

2. Proposals relating to certain heads of expenditure were 
not to be submitt ed to v ote nor were they open to discussion- in 
either Chamber at the time when the annual statement was under 
consideration, unless the Governor-Genetal so directed. These 
h eads w ere (<i) interest and sinking fund charges on loans, (b) \ 
expenditure of which the amount was preset ibed by or under any ! 
law, (cj salaries and pensions of persons appointed by or with the 1 
approval of His Majesty or by the Secretary of State in Council, 1 
(d) salaries ot Chief .Commissioners and Judicial Commissioners, 1 
and (c) expenditure classified by order of the Governor-General in ' 
Council as ecclesiastical, political, and defence. 

Where a question arose whether a proposed appropriation 
did or did not relate to the above heads, the decision of the 
Governor-General in the matter was linal. 

3. Power was reserved to the Governor-General in Council '^ 
to treat as sanctioned any demand which he considered essential J 
to the discharge of his responsibilities notwithstanding the with- ■ 
holding of assent or reduction of the amount therein referred to, ! 
by the Legislative Assembly. The Joint Select Committee wished 
it to be understood from the beginning that this power of the 1 
Governor-General in Council was real and was meant to be used 


q. The Governor-General was empowered in cases of 
emergency, to authorise such expenditure as might, in his opinion, 
be necessary for the safely or tranquillity of British India or any 
part thereof. 

Rules made under the Act provided for the constitution of a 
Committee on Public Accounts in the Legislative Assembly. 

The main Sources of revenue and items of expenditure of the 
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Central Government in Crores of rupees under the Constitution of 
1919 were as follows*— 

Revenue. Expenditure. 

Customs (including both Defence ... 5510 

export and import Debt charges ... 12T4 

duties) 5T22 Civil administration ... 12'67 

Income tax ... 16'60 Loss on posts, tele* 

Salt (manufactured by graphs, and irrigation *33 

Government as well Miscellaneous (includ* 

as duty salt manufac- ing pensions and 

tured by licensees ... 6‘35 cost of revenue col- 

Opium (monopoly) ... 2‘35 lection) ... 11*15 

Railways .. 6 25 

Currency and mint ... 3*06 

Miscellaneous (inclu¬ 
ding tribute from 

states) ... 5*56 

Total .. .91*39 Total ... 91*39 

Powers of the Governor-General in respect of legisla¬ 
tion— 

The Joint Select Committee, for the same reasons which 
prompted them to oppose the Grand Committee procedure in 
provinces, rejected the proposal which would have enabled the 
Governor-General to refer to the Council of State, and obtain by 
virtue of official majority in that body, any legislation which the 
Assembly refused to accept but which he regarded as essential to 
the discharge of his duties. In place of this concealed responsi¬ 
bility the Act, on the recommendation of the Committee, provided 
that where either Chamber failed to pass a Bill, the Governor- 
General might certify the same as esstritial for the interests of 
British India and thereupon the Bill on signature by the Gover¬ 
nor-General would become an Act in the form recommended by 
the Governor-General. In order that Parliament might be 
fully apprised of the position and of the considerations 
which in each case led to this exceptional procedure, an Act 
passed in this manner was required to be laid before both Houses 

'These figures are for the year 1929-30, and are taken from the Inrfinn 
Statutory Commission Report, page 368 (1930). 
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of Parliament, and was not to take effect until it had received His 
Majesty’s assent. In a state of emergency, however, the 
Governor-General was empowered to direct that the Art shall come 
into operation forthwith subject to disallowance by His Majesty 
in Council. 

The (lovernor-Cieneral was also authorised to prevent either 
Chamber from passing, discussing, or permitting introduction of 
a Bill, clause, or amendment which in his opinion affected the 
safety or tran<|uilHty of am part of British India. 

The provisions of section tej of the (Jovernment of India Act, 
1915, which required that measures relating to public debt or 
revenues ol India, religious usages of British subjects, army, 
navy and foreign relations shall not be introduced in the legislature 
without the previous sanction of the (lovernor-Cieneral were 
repeated and extended to measures regulating a provincial subject, 
repealing or amending an Act of a local legishtture or an Act 
or ordinance made by the Governor-General. 

Executive Council and Council Secretaries— 

'Pile Act made some important changes in the composition 
of the Governor-General's Executive Council. Coder the Govern¬ 
ment of India Art, 1915, it had two classes of members, ordinary 
and extraordinary. The ordinary members were six, of whom 
at least three were required to he persons who at the time of 
their appointment had been in service of the Crown in India for 
ten years, and one was v barrister. The extraordinary members 
were the Commander-in-Chief, and the Governor if the Council 
happened to hold its meeting in the province under a Governor. 
The Act of 1919 removed the statutory limit on the number of 
members and provided that the three members with service 
qualifications might he public servants or ex-public servants ; 
the lawyer member might he a barrister or pleader nf the High 
Court; and there would be no extraordinary members of the 
Council. 'Phe Joint Select Committee recommended that not 
less than three members of the Council should be Indians and 
expected that in course of time the members drawn from the 
ranks of public servants would be of Indian rather than of 
European extraction. In explaining these constitutional changes, 
the Earl of Selborne, who acted as Chairman of the Joint Select 



*5« 


GOVERNMENT OF INDIA 


Committee which dealt with the Bill, observed as follows in the 
course of his speech in the House of Lords :— 

"I think it is very wise to introduce three Indian statesmen into the 
Crovernment of India. I do not think too much effort can be made to 
give the opportunity for (he highest experience and training to Indian 
statesmen in the llovcrninent of India. There can l>e no possible 
danger- I say quite deliberately -no possible danger in this wise 
extension in the number of Indians on the Viceroy's Council. Because, 
in the first pluce, these gentlemen are chosen by the Viceroy exclusively 
on his own judgment of those most fit; and in the second 
place, we deliberately removed the statutory barrier to the 
numbers of the Viceroy’s Council, so that these three Indian gentlemen 
-and possibly four if the Legal Member is also an Indian -should not 
bear in this transition period too large a proportion to the total 
numbers of the Council. We also resisted the effort that had been 
made to reduce the number of member* of the Indian Civil Service on 
the Council." 

Section 29 empowered the Governor-General, in his discre¬ 
tion, to appoint from among the members of the Legislative 
Assembly, Council Secretaries who were to hold office during 
his pleasure and discharge su<;h duties in assisting the members 
of his Executive Council as he might assign to them. They were 
to get such salary as was provided bv the Legislature. A Coun- 
■eil Secretary ceased to hold office if he ceased for more.than six 
months to be a member of the Legislative Assembly. This sec¬ 
tion was inserted on the recommendation of the Joint Select 
Committee. The Government of India in their first despatch 
on the Montague-Cbelmsford Report had stated that the appoint¬ 
ment of Council Secretaries was “neither necessary nor 
desirable.” They felt it inadvisable to complicate the working 
of the Government of fndia In an arrangement which could not 
be justified on strong grounds, and which might be misconstrued 
as- an .attempt to introduce by a side issue the ministerial system 
into the Government of India.* 

(4)—Home Government 
Political charges bf India Office— 

It had long been complained in this country that 

*A resolution moved in the Assembly recommending appointment of 
Council Secretaries was negatived in 1922. It was pointed out by the 
. Home Member that the persons so appointed would be required to 
'.support thb Cbvemment benches. 
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BritisK Parliament had ceased to exercise more than a 
nominal control over the Government of India and one 
of the expedients suggested to remedy this defect was to 
transfer the salary of the Secretary of State for India to the 
British Budget so that Parliament might have the opportunity 
of discussing Indian questions when voting his pay. Section 30 
of the Act, accordingly, provided :— 

“The salary of the Secretary of State, the salaries of his 
Under-Secretaries and any other expenses of his department 
may, notwithstanding anything in the principal Act (of 1915)1 
instead of being paid out of the icvcnues of India, be paid out of 
moneys provided by Parliament, and the salary of the Secretary 
of State shall be so paid." 

The Joint Select Committee suggested that all charges of 
India Office, not being “agency” charges, should he paid out of 
moneys provided by Parliament. 

Council of India— 

The Congress-League proposal for the abolition of 
the Council of India was rejected. The reason given 
by the Joint Select Committee in their Report was as follows :— 

“They think that, at any rate for some time to come, it will 
be absolutely necessary that the Secretary of State should be 
advised by persons of Indian experience and they are convinced 
that, if no such Council existed, the Secretary of State would 
have to form an informal one if not a formal one. Therefore, 
they think it much better to continue a body which has all the 
advantages behind it of tradition and authority.” 

The constitution, of the Council was modified in several 
particulars. 1'he maximum and minimum number of councillors 
was fixed at twelve and eight instead of fourteen and ten res¬ 
pectively. Instead of nine, half the number of members were 
required to have served or resided in India for ten years previous 
to their appointment. To ensure a continuous flow of fresh ex¬ 
perience from India and to relieve Indian members from the 
necessity of spending too long a period in England the term of 
office was reduced from seven to five years. The Council was to 
hold meet ing at least om:e_in.a month. The old procedure with 
regard to correspondence between the Secretary of State and 
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India, embodied in sections eleven, twelve, thirteen, and four¬ 
teen of the Government of India Ait, 1915, was repealed and 
such communications were directed to be cairied on in the 
manner prescribed by order of the Secretary of State in Council. 
The Joint Select Committee recommended that the constitution 
of the Council "may advantageously be modified bv the introduc¬ 
tion of more Indians into it.” 

High Commissioner for India - 

Hitherto the Secretary of State in Council had conduct¬ 
ed all the business transacted in the United Kingdom in 
relation to Indian Government. Section 35 of the Act 
provided for the appointment of a High Commissioner 
for India who was to perform functions of agency, as distinguish¬ 
ed from political functions analogous to those performed in the 
offices of the High Commissioners of the Dominions. In matters 
committed to his charge he was to take instructions directly 
from the Government of India. His appointment, powers, and 
duties were to be determined by His Majesty b\ Order in Coun¬ 
cil. The constitutional importance of the appointment lay in its 
indication that India was becoming in an increasing degree self- 
dependent . 

Relaxation of India Office control - 

To give effect to the purposes of the Government of 
India Act, 1919, namely, the gradual development of self- 
governing institutions and progressive realisation of responsible 
government in British India as an integral part of the British 
Empire, Sec. 33 provided for the making of rules regulating and 
restricting the exercise of powers of superintendence, direction, 
and control vested in the Secretary of State and the Secretary of 
Stale in Council. The procedure prescribed was as follows :— 

(a) Where the rules related to transferred subjects they were 
to be made by the Secretary of State in Council. After they w-ere 
made, they were required to he laid before both Houses of 
Parliament and if an address was presented to His Majesty by 
either House praying that the rules or any of them might be 
annulled His Majesty in Council might annul the same but without 
prejudice to the validity of anything already done thereunder. 
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Ih) Where tin* rules related to r eserved sub jects they v.ere 
required to be laid in draft before both Houses ol Parliament 
and the Secretary of Stale in Council was then to make the rules 
in the form in which they had been approved. 

By the rules made under this authority the powers of super¬ 
intendence, etc., vesting in the Secretary of State and the 
Secretary of State in Council were, in relation to transferred 
subjects, to be exercised only for the following specific pur¬ 
poses :— 

(a) to safeguard the administration of central subjects; 

(/>) to decide questions arising between two provinces, in 
cases where the provinces concerned failed to arrive at an agree¬ 
ment ; 

|c) to safeguard Imperial interests; 

(</) to determine the position of the Government of India in 
respect of questions arising between India and other_parts of 
the British Empire; and 

(e) to safeguard the due exercise and performance of any 
powers and duties possessed b\ or imposed on the Secretary of 
State or the Secretary of State in Council in connection with or 
for the purposes of Sections 29 (A), 30 (Ai, part VII-A, or any 
rules made by or with the sanction of the Secretary of State in 
Council. 

No statutory rules were made for relaxation of control over 
the administration of reserved subjects. 

As regards the relations of the Secretary of State with tile 
Government of India and the Provincial Governments the Joint 
Select Committee observed as billows :— 

“The Committee have given most careful consideration to 
the relations of the Secretary of Stale with the Government of 
India, and through it with the Provincial Governments. In the 
relations of the Secretary of State with the Governor-General in 
Council, the Committee are not of opinion that any statutory 
ehungc can be made, so long as the Governor-General remains 
responsible to Parliament, but in practice the conventions which 
now govern those relations may wisely be modified to meet fresh 
circumstances caused bv the creation of a Legislative Assembly 
with a large elected majority. In the exercise of his responsi- 
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bility to Parliament, which he cannot delegate to anyone else, 
the Secretary of State may reasonably consider that only in ex¬ 
ceptional circumstances should he be called upon to intervene in 
matters of purely Indian interest where the Government and the 
Legislature of India are in agreement. 

“This examination of the general proposition leads inevi¬ 
tably to the consideration of one special case of non-intervention. 
Nothing is more likelv to endanger the good relations between 
India and Great Britain than a belief that India's fiscal policy is 
dictated from Whitehall in the interests of the trade of Great 
Britain. 

“That such a belief exists at the moment there can be no 
doubt. That there ought to be no room for it in the future is 
equally clear. India’s position in the Imperial Conference open¬ 
ed the door to negotiations between India and the rest of the 
Empire, but negotiation without power to legislate is likely to 
remain ineffective. .\ satisfactory solution of the question can 
only be guaranteed by the grant of liberty to the Government of 
India to devise those tariff arrangements which seem best fitted 
to India's needs as an integral portion of the British Empire. It 
cannot be guaranteed by statute without limiting the ultimate 
power of Parliament to control the administration of India, and 
without limiting the power of veto which rests in the Crown; and 
neither of these limitations find a place in any of the statutes in 
the British Empire. 

“It can only, therefore, be assured by an acknowledgment 
of a convention.* * * In the opinion of the Committee, therefore, 
the Secretary of State, should, as far as possible, avoid inter¬ 
ference on this subject when the Government of India and its 
Legislature are in agreement, and they think that this interven¬ 
tion, when it does take place, should be limited to safeguarding the 
international obligations of the Empire or any fiscal arrange¬ 
ments within the Empire to which His Majesty’s Government is 
a party.* 

•This proposed fiscal connection was formally accepted by the Secretary 
of State in hU despatch of 30th June, 1921, on behalf of His Majesty’s 
Government. The following passage was quoted by the Indian Statutory 
Commission in its Report, Vol. I, page 366 (1930) from the reply given by 
Mr. Montague on 3rd March, 1921, to a deputation from Lankashire on 
the question of Indian import duties on Cotton:— 
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“The relations of the Secretary of State and of the Govern¬ 
ment of India with Provincial Governments should, in the 
Committee’s judgment, be regulated by similar principles, so far 
as the reserved subjects are concerned. It follows, therefore, 
that in purely Provincial matters, which are reserved, where the 
Provincial Government and Legislature arc in agreement, their 
view should ordinarily be allowed to prevail, though it is 
necessary to bear in mind the fact that some reserved subjects 
do cover matters in which the Central Government is closely 
•'oneerned. Over transferred subjects, on the other hand, the 
control of the Governor-General in Couiv il, and thus of the 
Secretary of State, should be restricted in future within the 
narrowest possible limits, which will be defined by rules under 
sub-clause 3 of clause 1 of the Rill.” 

“No statutory divestment of control, except over the trans¬ 
ferred field, is either necessary or desirable. It is open to the 
Secretary of State to entrust large powers, administrative and 
financial, to the Governor-General in Council and the Provincial 
Governors in Council, and he will no doubt be largely influenced 
in deciding whether or not to require reference to himself in any 
given case, or whether to interpose his orders when reference 
has been made, by the attitude of provincial public opinion as ex¬ 
pressed by the Legislative Council. But these matters cannot 
be regulated by statutory rules, and any authority which the 
Secretary of State may decide to pass on to the official Govern¬ 
ments in India will be a mere delegation of his own authority and 
responsibility; for the exercise of which in relation to central and 
reserved subjects lie must remain accountable to Parliament.” 


^ , (5) - Civil Services 

Part IV of the Act made sundry provisions for protection of 1 
rights of the Civil Services in India. It was provided that no/ 


“After that Report by an authoritative committee of lmth Houses and 
Lord Curzon’s promise in the House of Lords, it was absolutely impossible 
for me to interfere with the right which I heliove was wisely given and 
which I am determined to maintnin--to give to the Government of India 
the right to consider the interests of India first, just us we. without any 
complaint from any other parts of the Empire, and the other parts of the 
Empire without any complaint from us, have always chosen the tariff 
arrangements which they think best fitted for their needs, thinking of 
their own citizens first." 
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person in the Civil Service was to be dic.nissed bv anv authority 
subordinate to that by vvhieli he was appointed, and the Secretary 
of State in Council was given the power to reinstate any person 
in that service who had been dismissed. The Joint Select Com¬ 
mittee observed in their report as follows :— 

“The Committee do not conceal from themselves that the 
position of the public service in working the new constitutions 
in the provinces will, in certain circumstances, be dillicult. They 
are of opinion that these services have deserved the admiration 
anil gratitude of the whole Kmpire. They know that some 
members or the services regard the wisdom of the proposed 
changes with grave misgiving, anil that some fear that those 
changes will not tend to the welfare of the Indian masses. They 
are convinced, however, that ‘he services will accept the changing 
conditions and the inevitable alteration in their own position, 
and devote themselves in all loyalty to making a success, so fai¬ 
ns in them lies, of the new constitution." 

“In the provinces, officers serving a reserved department 
will be controlled by the Governor in Council, and in transferred 
department by the Gmcrnor acting with Ministers, but in both 
cases alike the personal concurrence of the Governor should be 
regarded as essential in the case of all orders of any importance 
prejudicially affecting the position or prospects of officers appoint¬ 
ed by the Secretary of State." 

"The Committee think that every precaution should be 
taken to secure to the public servants the career in life to which 
they looked forward when they were recruited, and they have 
introduced fresh provisions into this clause to tliajt end. If fric¬ 
tion occurs, a re-adjustment of persons and places may often get 
over the difficulty, and the Governor must always regard it as 
one of his most important duties to establish a complete under¬ 
standing between his ministers and the officers through whom 
they will have to work. Iiut if there are members of the service 
whose doubts as to the changes to lx* made are so deeply rooted 
that they feel they cannot usclully endeavour to take part in 
them, then the Committee think it would only be fair to those 
officers that they should be offered an equivalent career else¬ 
where, if it is in the power of (Iis Majesty’s Government to do so, 
or in the last resort, that they should be allowed to retire on such 




REFORMS OF 1919 265 

pension as the Secretary of State in Council may consider suit¬ 
able to their period of service." 

Where an officer appointed by the Secretary of State in / 
Council thought himself aggrieved hy the order of an official 1 
superior in a Governor’s province, he was given the right to ' 
complain to the Governor to obtain justice. Rules were to be ■ 
made by the Secretary of State in Council to regulate the classi¬ 
fication of civil services in India, methods of their recruitment, 
condition of service, pay and allowances, etc., provided that the 
persons appointed bv him to the civil service of the Crown in 
India before the .Net were to retain all their existing and accru-J 
ing rights. 

The Secretary of State was empowered to make rules with 1 
the concurrence of majority of votes at a meeting of the Council! 
of India, for appointment to the Indian Civil Service of persons 
domiciled in India notwithstanding that they did not satisfy the 
examination test prescribed by Section 97 of the Government of' 
India Act, 1915. There was also to be established in India a 
Public Services Commission which was to discharge in regard to : 
recruitment and control of the Public Services such functions as . 
might be assigned to it hy the Secretary of State in Council. 
Finally provision was made for appointment of an auditor-gene- : 
ral in India, and it was laid down that subject to the rules made | 
by the’ Secretary of State in Council no office would be added to ! 
or withdrawn from the public service except after consultation 1 
with such authorities as might be designed in the rules. 

(6)— Statutory Commission 

The constitution established by the Act was incant for a 
transitional stage. "Our idea is" the Montague-Chelmsford 
Report stated, "that as the popular element of the Government 
acquires experience and learns to discharge its duties efficiently 
further powers should be entrusted to it. 'The process in fact 
will be one of adding to the transferred subjects and of taking 
from the reserved ones, until such time as with the entire dis¬ 
appearance of the reserved subjects the need for an official ele¬ 
ment in the Government or of procedure by the Grand Com¬ 
mittees, vanishes, and thus the goal of complete responsibility is 
attained in the provinces.” “We regard it as essential, if the 
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terms of the Announcement of August 20th are to be‘made good, 
that there should, from time to time, come into being some out¬ 
side authority charged with the duty of re-surveying the political 
situation in India and of readjusting the machinery to the new 
requirements.” 

Section 84-A of the Act provided for the appointment of the 
first of these Commissions ten years after the passing of the 
Government of India Act, icjiq. Names of the proposed Com¬ 
missioners were to be submitted, when time came, for' the 
approval of His Majesty, by the Secretary of State with the 
concurrence of Parliament. The Commission was to inquire into 
the following matters :— 

1. working of the system of government; 

2. growth of education; 

3. development of representative institutions; 

4. matters connected with 1, 2, and 

5. any other matter affecting British India and the pro¬ 
vinces, which might be referred to the Commission by His 
Majesty. 

The Commission was to report on the following matters :— 

1. whether and to what extent it was desirable to establish 
the principle of responsible government, or to extend, modify or 
restrict the degree of responsible government then existing in 
British India; 

2. whether the establishment of second chambers of the 
Local Legislatures was or was not desirable; and 

3. any other matter affecting British India and the pro¬ 
vinces, which might la: referred to the Commission by His 
Majesty. 

In respect of the proposed Commission the Joint Select Com- 
mitte observed:— 

“The Committee are of opinion that the Statutory Commis¬ 
sion should not be .appointed until the expiration of ten years, 
and that no changes of substance in the constitution whether in 
the franchise or in the ’lists-of reserved and transferred - subjects 
or otherwise, should be made in the interval. The Cbmrhission 
will be fully empowered to examine the working of the consti- 
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tutions in all their details in the provinces, and to advise whether 
the time has come for full responsible government in each pro¬ 
vince, or in the alternative whether and to what extent the powers 
of self-government already granted should be extended or modi¬ 
fied, or restricted. It should be clearly understood, also, that 
the Commission should be empowered to examine into the work¬ 
ing of the Government of India and to advise in respect of 
Government of India no less than in respect of the Provincial 
Governments.” 


(7)—Rules under the Act 

As in the case of earlier legislation of Parliament relating to 
the Government of India, the Act of 1919 simply outlined the 
main features of constitutional changes leaving the detailed 
arrangements to be worked out in the form of rules. It was the 
only plan which could secure elasticity and make possible the 
introduction of changes in light of experience of local conditions 
and requirements without resort to the slow and difficult process 
of further parliamentary legislation. 

The rules under the Act constituted, as the Joint Com¬ 
mittee rightly observed, “a subsidiary legislation of sufficient 
moment.” With regard to some of these matters the Act made 
special provisions as to the authority b\ which the rules were to 
be made. In cases where no special provision existed rules were 
to be framed in two ways, via., (a) by the ordinary process of 
laying the rules on the table of Parliament for a certain number 
of days, and (bj by the more formal procedure of positive reso¬ 
lution of Parliament. The Joint Select Committee observed :— 

"It must be for the Secretary of State to decide which of 
the many rules that will fall to be drafted by the Government of 
India can be sufficiently dealt with by the ordinary process of 
laying on the table of Parliament for a certain number of days. 
In deciding this point, however, he may naturally have recourse 
to the advice of the Standing Committee, should it happen to be 
in session, and obtain their assistance in determining which rules 
deserved to be made the subject of the more formal procedure by 
positive resolution.” 

Under .the first of these two methods rules_were made by the 
Governor-General in Council, with the sanction of the Secretary 
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of State in Council and laid before both the Houses of Parliament 
as soon as might be after they were made. If either House of 
Parliament presented an Address to His Majesty against any 
such rule, within 30 days after it had been laid before it, such 
rule might be annulled by His Majesty in Council but without 
prejudice to the validity of anything previously done thereunder. 
Under the second method rules were laid in draft before both the 
Houses of Parliament, and were not made unless both the Houses 
by resolution approved the draft without modifications or with 
such modifications to which both the Houses agreed. 



CHAPTER XII 

WORKING OF THE REFORMS 

(1)—First general elections 

The reformed constitution came into operation in the begin¬ 
ning of the year JQ2I. Though the Government of India Bill, as 
eventually passed by Parliament, embodying- the improvements 
inside by the Joint Committee of both Houses presided over by 
Lord Selborne, constituted a substantial advance on the original 
scheme of reforms in several directions and although many of the 
safeguards proposed in the Government of India despatches 
had been rejected by the Joint Select Committee, the nationalist 
opinion in India continued to remain dissatisfied. The disturb¬ 
ances resulting from the agitation connected with the Rowlatt 
Bills and the subsequent unhappy events in the Punjab produced 
iTdeep effect upon the public opinion in India and it came to be 
urged that the Reforms were worthless and nothing short of 
Home Rule could render a repetition oF such occurrences impossi¬ 
ble. 


The first general elections for the nejy. councils were held at 
the end of the'year 1920. The nationalists had planned to_ uoy- 
eott the councils and pressure was brought on candidates and 
voters to refrain from participating in the elections. The actual 
proportion of voters who went to the polls varied in different 
parts of the country. It was 8 per cent, in the city of Bombay 
and 70 per cent, in some of the urban constituencies in the Presi¬ 
dency of Madras. Tbc all-India proportions of voting for Pro- 
vincial Councils ranged from 20 to 30 per cent.; for the Legis¬ 
lative Assembly the proportion was roughly 20 per cent.; and for 
the Council of State 40 per cent. 
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(2) - Central Legislature 

The new Indian Legislature, consisting of the Legislative 
\ Assembly and the Council of State, was formally opened at Delhi 
(on February 9, 1921.'* In his inaugural speech, Lord Chelms¬ 
ford, the Viceroy, referred to the immensity of the change brought 
about by the new constitution. “For the first_time,” the Viceroy 
observed, “the principle of autocracy which had not been wholly 
discarded in all earlier reforms was definitely abandoned.” On 
the same day the Duke of Connaught delivered the following 
message on behalf of His Majesty :— 

•‘To-day you have the beginning of Swaraj within my Empire and 
widest scope and ample opportunity for progress to the liberty which my 
other dominions enjoy. On you. the first representatives of the people in 
lhe new councils, there rests a very speciul responsibility. For on you it 
lies by the conduct of your business and the justice of your judgments to 
convince the world of the wisdom of this great constitutional change.” 

The Duke made an inspiring speech persuading all parties 
and persons in India, British and Indian, to forgive and forget 
the embitterments of the past and co-operate in the future for 
common welfare. “Since I landed,” said the Duke, “I ha ve felt 
around me bitterness and estrangement between those who have 
been and should be friends. The shadow of Amritsar has lengthen¬ 
ed over the fair face of India.” The Moderates who dominated 
the new councils were anxious to give the constitution a fair trial. 
Inspite of the fact that the first councils were brought into being 
in an atmosphere unfavourable to calm deliberation, they “reveal¬ 
ed,” in the language of the official report “a sense of responsi¬ 
bility, of sobriety, and of statesmanship which surpassed the most 
sanguine expectations even of those who believed most firmly in 
jlndia’s capacity for responsible government.” The achicvmcnts 
inf the first Central Legislature in the field of legislation were of 
considerable importance as would he seen from the provisions of 
the following measures which it was instrumental in placing on 
the statute-book. 


*His Royal Highness the Duke of Connaught performed the inaugu¬ 
ration ceremony of the Madras Legislative Council on January 12th, of the 
Bengal Legislative Council on January 30th, of the Chamber of Princes mi 
F ebruary 8th, of the Council of State and of the Legislative Assembly on 
February 9th, und of Bombay Legislative Council on February 23rd. The 
remaining provincial councils were inaugurated by Ihe respective governors. 
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(1) The Press Law Repeal and Amendment Act. 19 22 .—The 
Committee appointed by the Government of India to examine 
the press laws recommended that the Press Act, 1910, and the 
Newspaper (incitement to offences) Act, 1908, should both be re¬ 
pealed, and that the Press and Registration of- Books Act, 1867, 
should be amended, where necessary, to meet the conclusions at 
which the Committee had arrived. Power was to be retained to 
confiscate seditious documents subject to challenge by persons 
interested in the propet courts. The term of imprisonm ent under 
the Press and.Registration of Books Act was to reduced. To 
give effect to the recommendations of the Committee the Press 
I-aw Repeal and Amendment Act was pa 1 

(2) The Special Jjiws Repeal Act, 

Laws Committee, appointed in pursuance of a motion in the 
Council of State to examine the repressive kiws on the statute- 
book and to report whether all or any of them should lie repealed, 
presented a unanimous report on September 20th, 1921. The 
Committee acting on the principle, "tru«f your legislature, con¬ 
fidence will beget confidence," recommended the repeal of all the 
Acts and Regulations, thirteen in number, included in the terms 
of reference with two reservations. In the first place the Bengal 
Regulation of 1818 and the corresponding Regulations of Madras 
and Bombay Presidencies were to be so amended as to retain 
power over the movements of certain persons in order to protect 
the inflammable frontiers of India from internal commotion and 

*As recommended by the Indian Press Committee the law was modified 
as follows:— 

The Press Act, 1910, and the Newspaper Act, 1908, were both repealed. 

The Press and Registration of Hooks Act, 1867, was modified by pro¬ 
viding that the name of editor should he insrrilicd 011 every issue of a 
newspaper, and the editor was made subject to the same liabilities as the 
printer and publisher as regards criminal and civil responsibility. 

Local Governments retained the power of confiscating openly seditious 
leaflets subject to the owner of the Press or any other persons affected 
being able to protest before court and. challenge the seizure of such docu¬ 
ments in which case the Local Government ordering confiscation was to be 
called upon to prove the seditious character of the document. Provision 
for this purpose was inserted in the Code of Criminal Procedure. 

The powers conferred by sections. 13 to 15 of the Press Act were re¬ 
tained, Customs and Postal officers lieing empowered to seize seditious 
literature subject to review on the part of the Local Government and 
rhallenge by any persons interested in'the proper courts.' 
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for the due maintenance of alliances formed by the British 
Government with foreign powers, and for the security of British 
dominions from foreign hostility. In the Second place, it was 
suggested that repeal of the Prevention of Seditious Meetings 
Act and Part II of the Indian Criminal Law Amendment Act, 
1908, be deferred for the time being in view of the recent occur¬ 
rences which the Committee regarded with apprehension. 

To give effect to the recommendations of the Committee the 
Special Laws Repeal Act was passed in 1922 which repealed the 
Bengal Stale Offences Regulation, 1804, the Madras State 
Offences Regulation, 1808, the State Offences Act, 1S57, the 
Forfeiture Act, 1857, the Defence of India Act, 1915, and the 
Anarchical and Revolutionary Crimes Act, 1919. 

(3) The Indian Criminal Law Amendment Repealing .If/, 
1922.—It repealed certain provisions of the Indian Criminal Law 
Amendment Act, 1908, used in Bengal and in Eastern Bengal to 
cope with terrorism. 

(4) The Criminal Imw Amendment Act, 1923.—By a resolu¬ 
tion, dated 27th December, 1921, the Government of India 
announced its acceptance of the principle that ther e s h ould be 
equality of status for all people in British India in the matter of 
criminal trial and proceedings, and appointed a Committee to 
consider the existing racial distinctions in the criminal procedure 
and report such modifications of the law as should be adopted to 
carry out the principle. The Committee reported in July, 1922, 
suggesting certain common rules of procedure for Indians as 
well as European British subjects which were subsequently embo¬ 
died in the Criminal Law Amendment Act, 1923.* 

*As regards the procedure to tie followed the former right of trial by 
jury was taken.away and in lieu of it a common procedure was substituted 
by Chuptcr XXXIII of the Code of Criminal Procedure for trial by a 
mixed bench in summons cases and commitment to sessions in warrant 

The right to trial by mixed jury in session cases triable by jury was 
maintained and extended to Indian British subjects also. The right to trial 
by jury in cases triable with assessors was abrogated and in lien of it a 
right of trial was given with European assessors and a corresponding right 
was given to the Indian British subjects. 

The jurisdiction of Courts where the accused is a European British 
subject is now determined by the following rules:— 
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Of the two Bills certified by the Governor-General, during 
the life-time of the first Assembly, one may here be noticed, 
namely, the Indian States’ Protection Against Disaffection Act, 
1922. It was intended to prevent the dissemination by books, 
newspapers, or other documents, of matter bringing into hatred, 
or contempt, or creating disaffection against the Chiefs and 
Administrations of Indian States. Leave to introduce the Bill was 
refused by the Assembly by 45 votes against 41 on the. ground 
that the Press Act Committee had recommended in the previous 
year that such protection was no! necessary.* The Bill was, 
however, passed by the Council of State in the form recommended 
by the Governor-General and placed on the statute-book under 
powers conferred by Sec. 67-B of the Government of India Act. 

Some of the resolutions adopted bv the Chambers and the 
action taken thereon by the Government of India, were equally 

A court of session nmy p.e-s nny sent< nee authorised l>y law except a 
sentence of whipping. . . . 

A first class nr district magistrate may pa-s a sentence of two years' 
imprisonment and fine of Ra. 1.000 hut may not order whipping. This 
applies also in the case of magistrates with powers of Kertions 30 ami 34. 

A magistrate of the 2nd or of the 3rd class cannot try a Euiupean 
British subject for an offence punishable ot tin wise than witli fine not 
exceeding Us. 50. 

The law now secures equality of appeal to both European and Indian 
British subjects. The option formerly given to European British subjects, 
in case of conviction by a district or a first class magistrate to appeid to 
the High Court or to the Session Court is tukm away. 

*One of the questions examined by the Press Act Committee was 
whether disseminating of disaffection against Indian Princes through the 
press of British Indin should lie penalised ill any way. The Committee 
observed: “It has been argued that the Government of India is under an 
obligation to protect the Indian Princes from such attacks, that the Press 
Act alone affords them such protection and that if it is repealed it is un¬ 
fair, having regal'd to the constitutional posi'ion of the Government of India 
vis-a-vis the Indian States that the Press in British India should be allowed 
to foment disaffection against the ruler of an Indian State. On the other 
hand, various witnesses have protested in ttie strongest terms against any 
such protection being afforded to the Princes. It is alleged that the effect 
of any such law would be to stifle nil legitimate criticism and deprive the 
subjects ot such states of any opportunity of ventilating their grievances 

and protesting against the administration or oppression.We do not 

in the circumstances think that we should be justified in recommending on 
general grounds any enactment in the Penal Code or elsewhere for the pur¬ 
pose of affording such protection in the absence of evidence to prove the 
practical necessity of such provision of the law." 
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significant of the powers and opportunities conferred by the Re¬ 
form Act. The principle that preliminary warnin g should be friyen 
to crowds before resorting to fire-arms for dispersin g th em was 
admitted; a Committee was appointed to examine the repressive 
laws and its report was given effect to in full; an assurance was 
given that India would not be a party to fiscal treaties and inter¬ 
national trade agreements without the Legislature being previous¬ 
ly consulted; a series of resolutions adopted by the Assembly and 
^communicated to the Secretary of State emphasized that Indian 
Sarmy should remain free from the control of War Office regarding 
policy and organisation, that Indians he freely admitted to all 
<arms in .Military, Naval, and Air forces, that not less than 25 per 
cent, of the King’s Commissions granted in any year should be 
allotted to Indians, that Territorial and Auxiliary forces be creat¬ 
ed, and that a school to enter Sandhurst be established at Dehra- 
Jdun. In tlie course of a debate concerning fndianisation of the 
{higher ranks of the army the Government announced the plan of 
piking immediate steps for the Tndianisation of eight units. The 
abolition of the distinction between votahle an d non-vot ahlc ite ms 
in the budget was urged on the Government but the opinion of the 
Law Officers of the Crown in England was that it was not with¬ 
in the discretion of the Governor-General to take the action re¬ 
commended. A Retrenchment Committee was decided upon to 
inquire into the cost of administration of the Central Government. 
/On the Punjab tragedy the Government expressed regret for cx- 
i cesses in the administration of martial law and adequate compen¬ 
sation was decided to he paid to the sufferers in the Jallianwala 
Bagh. A Committee was appointed to examine the Press laws. 
The principle was accepted that no action should be taken, as far 
as possible, on reports of Commissions and Committees until after 
an expression thereon by the Assembly. A Committee was ap¬ 
pointed to consider the advisability of transfer of the judicial 
administration of the N.W.K. Province with the Punjab. The 
view of the Assembly that India’s progress on the path of Res¬ 
ponsible Government demanded an examination of the condi¬ 
tions earlier than 1929 was conveyed to the Secretary of State. 
The election of Standing Committees from the Legislature fot 
all Departments excepting Army, Foreign and Political, was 
urged on the Government inspite of its opposition, and such 
Committees were formed. A Committee was appointed to 
consider the revision of the Arms Act rules. 
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The Budge t fo r_ 1921-22 showed a. -deficit of 18 crotep. 
There were ten different proposals by the Government either for 
fresh taxation or for raising the taxes already in force. The 
Assembly made seven cuts on the expenditure side, the biggest 
being one of Rs. 1.12 crores under Posts and Telegraphs. 
There were 28 non-official amendments to proposals for taxa¬ 
tion, 7 of which were carried. The action of the Assembly 
effected a reduction by Rs. t.29 crores on expenditure side, 
and of Rs. 0.85 crorc in taxation. In the supplementary de¬ 
mands the proposed item of Rs. 2 lakhs for the Indian tour 
of the Lytton Students’ Enquiry Committee was refused. 

The budget of 1922-33 showed a deficit of Rs. 32^ .crores. 
Accordingly there were "fresh proposals lor taxation. The 
Assembly made reductions in 28 demands totalling about Rs. 
0.95 crorc. There were numerous official and non-official mo¬ 
rions regarding proposals for taxation. The official proposal 
of doubling the salt duty was negatived. The non-offio'al pro¬ 
posal for the reduction of the import duty on cotton piece-goods 
from 15 to 1 1 per cent, involving a loss of Rs. t.40 crores was 
carried and accepted by the Government. 

In the budget for 1923-24 there was a deficit of Rs. 5.85 
crores and the Government proposed to meet this by doubling 
the salt duty. The Assembly made numerous cuts in the de¬ 
mands for grants, some of which were restored by the Gover¬ 
nor-General in Council under powers vested in him by Section 
67 (A) of the Government of India Act, including an item of 
Rs. 3 lakhs for the Royal Commission on Public Services. The 

proposal to double the. salt.duty was rejected by the Assembly 

by 59 votes to 44. The Finance Bill was introduced in the 
recommended form in the Council of State, with the salt duty 

doubled and passed by that Chamber by 28 votes to 10. The 

Assembly having .rejected it again by 58 votes to 47, the Gover- 
nor-Gener al e ertified_jt__under the emergency powers and the 
RUl was turned into_ law. 

The first Assembly generally co-operated with the Govern¬ 
ment in working of the Reforms. Tt passed measures neces¬ 
sary to restore the financial stability, anil supported the Govern¬ 
ment in its dealing with the Moplah rebelli on and the non-co- 
operation movement. The certification of Princes Protection 
Bill, 1922, and of the Finance Bill, 1923, as well as the reply 
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given by the Secretary of State as regards constitutional 
advance came, however, as disappointments and weakened the 
hold of co-operation party in the country. On the 
whole, in the words of the Indian Statutory Com¬ 
mission Report, the First Legislature look “an effective and 
honourable part in the working of the new constitution”. 

Fresh general elections for the Legislative Assembly were 
held at the close of the year 1923. The nationalist ban on the 
Council entry having been removed there were lively contests 
between Liberal and Swaiajist candidates and a much largei 
number of voters went to the polls than at the first general 
elections. The new' Assembly in its personnel, policies, and 
programmes was very much different from the old. The Liberal 
element was considerably reduced and the Swarajists (45 in 
number) constituted the biggest single party, compact and well 
disciplined. Some of the “Independents” who at the outset of 
the legislative session in Delhi, belonged to no party formed 
themselves into an organised group which eventually joined 
with the Swarajists, the two forming together along with some 
Liberals who signed the Nationalist pledge what came to be 
known as the Nationalist Party which possessed a clear majori¬ 
ty over all other combinations. The personnel of the Council of 
State remained unchanged. 

His Jixccllency, the Viceroy, addressed the joint session ol 
the two Chambers on the 31st January, 1924. In his opening 
address he reminded the members that “in their new responsi¬ 
bilities they will find the fullest opportunity for the display ot 
the highest patriotism and for the noblest work for the service 
of India.” Referring to the recent elections, the Viceroy 
observed: “the attendance at the polls and the close contest 
between candidates during the recent election demonstrate the 
increasing interest which the system claims from the electorate 
and the country at large. Within the walls of the Council 
Chambers parliamentary traditions lmvc begun to be establish¬ 
ed. Representative institutions are being built up on a firm 
basis.” To those who felt that the Home Government was go¬ 
ing back from the policy embodied in the Government of India 
Act, the Viceroy replied :— 

“As you are aware, the policy of Reforms in India was introduced with 
the approval of all political parties in England and all stand committed to 
it as the fundamental policy in relation to India of His Majesty’s Govern- 
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ment, however, constituted and apart from other political controversies 
which mark lines of division in Parliament. It is not uninstructive in this 
connection to pause for a moment and reflect upon the succession of Prime 
Ministers and of Governments that has taken place in England since i 

became Viceroy nearly three years ago.None of these Governments 

has wavered for one moment regarding the policy of the lleforms in India 
Each in succession has immediately accepted the policy of the Riforms as 

the rock-foundation of British policy in India.It is the policy o' 

the British nation and not of any party.” 

The Governor-General also sounded a note of warning to 
those who believed that the hands of the British Parliament 
could be forced by rendering the constitution unworkable by 
means of indiscriminate opposition within the councils. 

“There is now” llis Excellency stated, “a spirit in India, if I am to 
credit all I read, which is bent upon destruction of the Reforms unless it 
immediately obtains that which it is impossible for any British Government 

to grant forthwith, that is. complete dominion self-govci mnent .1 

still wonder as I wondered in October, what purpose beneficial to India 
will lie served by any course destined to destvoy the continuity of progress 
in the Reforms movement. No change, in the constitution cun be effected 
by legitimate and peaceful methods save with the assent of the British 

Parliament, that is, the British people.I gather there is a disposition 

Ml some quarters to believe that the hands of the British Parliament can 
tie forced, and that a situation may be created which may impair the Re¬ 
forms and thus cause Parliament to act contrary to their desire and better 
judgment. It nmy appear easy to impair and even to destroy and recreate 

.hut I beg you to remember that when influences of this 

nature have been set in motion, restoration becomes infinitely more difficult 
and sometimes impossible. These influences make no appeal to the British 
people and the British Parliament would emphatically repudiate and reject 
them. Rather rest the renl hope 'of the consummation of India's desires 
in the promise already made and in the intentions already manifested by 
that great champion of liberties, the British Parliament.” 

The legislation which came up before the Central Legisla¬ 
ture in 1924 was not, as compared with legislation of the pre¬ 
vious sessions, of very great importance. The most important 
field of non-official activity lay in resolutions. One of the earliest 
resolutions in the new Assembly related to further constitutional 
advance and the original motion ran as follows :— 

“This Assembly recommends to the Governor-General in (caned that 
he be pleased to take at a very early date the necessary steps (including, 
if necessary, the appointment of a Royal Commission) for revising the 
Government of India Act so as to secure for India full self-governing 
Dominion status within the British Empire and Provincial autonomy in the 
Provinces" 
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The Government opposed the resolution. Sir Malcolm 
llailey observed that the proposition, as it stood, was inconsis¬ 
tent with the Government of India Act in so far as the demand 
for immediate grant of the Dominion status was distinct from 
the goal of responsible government, and also beeause the demand 
definitely repudiated the specific provision that the realisation of 
the ideal was to he bv successive stages. "We propose to make 
a serious attempt," said Sir Malcolm, "to investigate justifiable 
complaints against the working of the scheme in practice; to 
assess the causes, and to examine the remedies necessary. We 
claim that this must precede any general inquiry into the policy 
and scheme of the Act, or general advance within the Act itself." 

Neither the offer of Sir Malcolm nor the original resolution 
satisfied the Nationalist Party and the Swarajist leader, Pandit 
Moti I.al Nehru, moved that the following amendment be sub¬ 
stituted for the original resolution :— 

“This Assembly reconimemU to the (juvernur tSeueral m Council to 
take steps to have the Movernmeiit of India Act reused with a view to 
establish Full responsible government 111 tndi:i mid for the said purpose— 

(a) to siiinni'ju at an early date a represent alive Hound Table 
Conference to rewminend with due regard In the protection of 
the rights aiul interests of important minorities the scheme of a 
constitution for India: and 

(h) after dissolving the Central Legislature to place the said scheme 
for approval before a newly elected Indian Legislature for its 
approval and submit the some to the British- Parliament to be 
embodied in a statute. ’’ 

Tlw proposed amendment went much beyond the icsolution 
of the first Assembly which merely stated that in the opinion of 
the Assembly the progress made by India warranted a revision 
of the constitution at an earlier date than 1929. 

The Swarajist amendment was put to the House sind carried 
by 76 votes to 48. As the Government did not find its way to 
accept the Resolution, when the Budget was presented in March, 
the Assembly, as a mark of protest, took the unprecedented 
course of throwing out in their entirety items under no less than 
four of the best revenue earning departments. The grievance 
was based, in the words of the Swarajist leader, on the unsatis¬ 
factory nature of the response which had been made to the reso¬ 
lution which the House had passed by a large majority on the 
subject of the establishment of Responsible Government in India. 
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The demand under income-tax was thrown out by 61 vote* 
against 6o, that under salt by 02 against 53 and that undct 
opium by 62 votes against 57. Having thus culled attention to 
the grievances, the Nationalist Party did not consider it neces¬ 
sary to continue the same procedure with regard to other items 
in the Budget. The Party, however, soon reverted to the old 
policy of obstruction and when on the 17th March the Finance 
Member moved that the Indian Finance Hill be taken into con¬ 
sideration, Pandit M. M. Malaviya urged upon the House the 
immediate rejection ol the Hill and after some discussion the 
consideration of the Bill was refused by ho votes against 57. In 
the demands for grants the Assembly made two cuts, namely Rs. 
100 under Forests and Rs. 25 lakhs under Railways. The Fi¬ 
nance Bill, however, was passed by the Council of State in the 
form recommended by the Governor-General and by exercise of 
the power of certification was placed on the statute-book. An¬ 
other bill which, after being rejected by the Assembly, was si- 
milarly certified in 1925 related to revolutionary crime in Bengal. 

Of the resolutions moved at the Delhi session two were in¬ 
tended to extend the powers of the Legislature within the terms 
of the Government of India Act, and one recommended to the 
Governor-General in Council the immediate repeal of Bengal 
Regulation III of 1818, the Criminal Law Amendment Act, 
icjo8, and other repressive laws and regulations that still existed 
on the statuie-book. In opposing the last of these motions, 
Sir Malcolm Hailey, the Home Member, observed, “I would 
run the risk of repealing this law if I thought that we had be¬ 
hind us a Legislature willing to take responsibility. Have wc? 
What has been the history of the last week?” 

A very important Resolution moved at the Simla session in 
September, jl q 34, related to the recommendations of the Lee 
C ommission o n the Superior Civil Services in In dia. The Reso¬ 
lution was moved in the Legislative Assembly by the Home 
Member on the roth, and in the Council of State by the Secretary 
in the Home Department on the 15th. In asking the Assembly 
to recommend to the Governor-General in Council that certain 
recommendations of the Royal Commission be in principle ap¬ 
proved the Home Member stated that both in the matter of con¬ 
trol of the services and Indinnisation the Commission had made 
immense advance on the position contemplated in the Montague- 
Chelmsford Report, that there was nothing in the Report to 
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justify the charge that their recommendations impeded consti¬ 
tutional progress, that the Report was unanimous, and that it 
recognised the principle that the services should be controlled by 
the authority which was ultimately responsible for the adminis¬ 
tration of the subject with which they dealt. Referring to the 
{question of Indianisation of services the Home Member remark- 
led that there were at the time 165 Indians in the Indian Civil 
{Service and of these 86, or more than half, had entered within 
i the last few years, and that the Commission now proposed to 
’ give them 60 per cent, of recruitment. Further analysing the 
proposal the mover remarked :— 

‘‘I must confess that I myself received rat her a shock when I first saw 
the figures. T take the All-India Services. The present sanctioned 
strength is 4,279; their actual number is just under 4.000. I estimate that, 
on the proposals of the Commission about 1,300 posts, so far as future 
recruits arc concerned, will he provincialised, and I will assume that this 
means practically complete Indinnization. There will remain something 
under. 3.000 posts on an All-India basis, hut of these 3.000 it. is contemplat¬ 
ed that the greater portion will eventually he filled by Indians. In every 
case except the Police it is rrcom nended that Indian recruitment to these 
Services should he more than half the total while in the Police it is proposed 
to recruit half and half. If the proposals uf the Commission are given 
effect to, there will. I estimate, eventually remain in the All-Tndin 
services only some 1,300 British Officers including the doctors of the mili 
tary reserve. If we confine our consideration to the two security Services 
—the I.C.S. and the Indian Police Sirvice—the number of posts which will 
eventually he held by Europeans on the proposals of the Commission is 
less than 900. 

I sometimes wonder if it is realized that when tint Indian Civil Service 
consists half of Europeans and half of Indians there will only he 675 British 
officers employed in the whole of India in the important tasks which this 
Service performs, and of this number less than 400 will be filling posts of 
major responsibility, the remainder being under training,in less responsible 
posts or on leave. Is it really suggested that in the condition of Indial 
some 400 British officers emloyed in important Secretariat or administrative 
posts, as heads of districts, as Sessions Judges, as Political officers and the 
like is an excessive number in a country with more than 300 million inhabi¬ 
tants ?’* 


Pandit Moti Lai Nehru, leader of the Swaraj Party in the Assembly, 
proposed that the recommendation of the Lee Commission be wholly re¬ 
jected. In moving the amendment he entered his protest against the 
appointment of the Commission contrary to the repeatedly expressed wishes 
of the first Assembly. He described the services ns an anachronism and 
asserted that it should lie with the Indian Legislature to define the powers 
and functions of the officials as well as the conditions of .their recruitment. 
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The question being put <0 vote the Swarajist amendment was cat-vied by 68 
votes against 46. In the Council of Slate, after several amendments to the 
Resolution were voted upon and defeated, the original Resolution was adopt¬ 
ed by the House without division. 

In consequence of the Commission's recommendations, 
which were in the main accepted by the Secretary of State in 
Council, the following- important changes were marie in the po¬ 
sition of services. 

(1) Future recruitment for the services employed in the 
transferred departments such as Educational, Agri¬ 
cultural, Veterinary, and the Roads and Buildings 
Branch of the Service of Engineers, was completely 
provincialised. As regards Indian Medical Service 
(civil) each province was to employ a certain number 
of Commissioned Officers lent from the Medical De¬ 
partment of the Army in India as a medical reserve 
for army in war and to provide treatment by Euro¬ 
pean medical men for European members of the ser¬ 
vices and their families. 

(ii) In respect of services which were still to be recruited 
by the Secretary of State the following increased pro¬ 
portion of Indian recruitment was fixed:— 

(«) For the Civil Service direct recruits were to be 
Indian an d Eur opean in equal numbers. In addition 
to ibis 20 per cent, of the superior posts were to be 
filled by the appointment of provincial service officers 
to “listed posts." It was calculated that on this basis 
in i939~there would be 715 Europeans and 643 
Indians in the service. 

(b) For the Police Service direct recruitment was 
to be in proportion of five Eur opeans to three 
Indian s. In addition to this 20 per cent, of the 
vacancies were to be filled by promotion from the 
Pr pvincial Ser vice. Itjvagjgstimated that this would 
produce a personnel of half Indian and half European 

h im a-. 

(e) For the I^orest Service (in the seven Governors’ 
Provinces in which ‘Forests’ was reserved) 75 per 
cent, of the recruitment was to be Indiap and it was 
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calculated that on this basis in 1939 thefe would be 
1 Europeans and 112 Indians in the service. 

(J) Kor tlu* Irrigation Branch of Service of 
Engineers direct recruitment of Indians and 
Europeans was to be in equal numbers and in addition* 
to this 20 per cent, of the appointments were to be 
filled by promotion from the provincial services. It 
was estimated that the proportion of Europeans and 
Indians in 193c) would be 229 and 270 respectively. 

(iii) The concession of premature retirement was 
extended to officers of All-India Service, employed 
in the reserved field, recruited after 1st January, 
1920, to be exercised within one year of the date of 
, transfer of control of the Department to Ministers. 

The end of 1926 witnessed fresh general elections for the 
Legislative Assembly. Forty-eight per cent, voters went to the 
polls. One of the chief events in the lifc-limc of third Assem¬ 
bly was the action taken by the (lovernmcnl on the report pre¬ 
sented h\ the Skeen Committee. 

I11 1918, for the first time, Indians had hern made eligible 
for King’s Commission in the army. Ten vacancies at 
Sandhurst weie annually reserved for them and file persons 
selected were employed in the Cavalry and Infantry arms. They 
were still not eligible for employment in the Artillery, Engineer, 
Signal, 'lank or Air arms of the army. In 1923, Lord Rawlinson, 
the Commandcr-in-ChicT, announced the eight units’ scheme 
under which five infantry battalions out of 104, two cavalry 
regiments out of 21, and one pioneer unit out of seven were 
selected to which all Indian Commissioned Officers were to be 
posted. It was estimated that in about 25 years’ time all these 
Indian units would be- completely officered by Indians. The 
eight units scheme was condemned in this country on the ground 
that it led to segregation of Indian officers. The position was 
reconsidered by'the Indian Sandhurst Committee presided over 
by Major-General Sir Andrew Skeen which presented a unani¬ 
mous report in November, 1926. It recommended that the 
number of vacancies allotted to Indians at Sandhurst 6c doubled, 
that a Military College on the lines of Sandhurst be established 
in India in 1933, and that the eight units scheme be abandoned 
so as to allow Indian officers to serve shoulder to shoulder with 
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British officers.* The Government announced its derision on the 
Committees’ recommendations in 1928. The proposal to increase 
the number of vacancies for Indians at Sandhurst was accepted; 
vacancies for Indians were also provided at Woolwich and 
Cranwell; the proposal to establish a Sandhurst College in 
India was considered premature; and the eight units’ scheme 
was retained. 


(3)—Provincial Councils 

The first electoral rules made under the Reform Act granted 
franchise to about five million male voters The strength of 
electorates varied from below two lacs in the Central Provinces 
and Berar to over sixteen lacs in the United Provinces. In 1934, 
the Joint Select Committee Report estimated the total number 
of provincial voters at seven millions, including 3,15,000 women, 
or about 3 per cent, of the population of British India. 

The proportion of electors to the population, for the year 
1926, varied from 1.1 per cent, in Bihar and Orissa to 3.9 pei 
cent, in Bombay, and the proportion of male electors to adult 
male population varied from 4.(1 per cent, in Bihar and Orissa 
to 13.4 per cent, in Bombay. The fact of adopting property 
qualification as the basis of franchise had the effect of exclud¬ 
ing labouring classes practically wholesale from the list of 
voters. The size of rural constituencies returning single mem¬ 
bers varying from (too to 7100 square miles and having popula¬ 
tion from 50,000 to three millions was too large to allow effective 
representation or real contact between the voter and his repre¬ 
sentative in the Council. The number* of voters who went to 
the polls increased steadily. It was 29 per cent, in 1920, 40 per 
cent, in 1923, and 43 per cent, in 1926. In two provinces in^ 
1926 over 60 per cent, votes were polled. But while the electors 1 
in many cases showed keen interest in registering their votes, 
the contests as a rule were of persons and not policies. The 
only organised parties, with real strength, were the Justice 
party in Madras and the Swarajists in Central Provinces and 
Bengal. The touch between the member and his constituents 
was invariably limited to the period between nomination and 
election. 

'“Under the scheme of the Committee, if all went well, half of the 
total cadre of officers in Indian army would be Indians by 1062.” Indian 
Statutory Commission Report, Vol. I, p. 103. 
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The province in which the experiment of dyarchy was tried 
most successfully was Madras in which as a result of the elec¬ 
tions held in 1920 the Justice Party obtained a clear majority in 
the Council. The Ministry was formed exclusively from this 
party under the leadership of a Chief Minister and acting on the 
principle of joint responsibility. Joint deliberations between 
two parts of the Government was also adopted as the general 
rule. In the second elections also, held in 1923, the Justice 
Party retained its majority and the Ministry was again formed 
from it. In no other province was a homogeneous Cabinet formed. 
Groupings in the Council were small and fluid. In the second 
Councils elected in 1923 the Swarajists constituted the biggest 
single parly in Bengal and were in majority in the Central 
Provinces, but they refused to work the Reforms and in conse¬ 
quence the transfer of subjects in these provinces had to be 
temporarily revoked. The ministers were everywhere drawn 
from different groups and communities, and depended for their 
support on personal adherents and the official block. In the 
absence of elected majority parties the support of official bloc 
gave on the one hand stability to Ministers and on the other 
hand weakened their sense of responsibility to the electorate. 
As they were drawn from different political groups the rule of 
joint responsibility was not recognised, nor was joint delibera¬ 
tion between two parts of the Government made an absolute 
rule. 

One of the spheres in which the reformed Councils took 
active interest was of the local self-government. In all pro¬ 
vinces steps were taken to lower the franchise, increase the 
elected element, and substitute elected for official or nominated 
chairmen. In 1929 out of 749 municipalities in India, 681 elect¬ 
ed their own chairmen. In the District Boards also, except in 
the Punjab, the Chairman was almost everywhere an elected 
member. Lowering of the franchise did not prove altogether a 
blessing. A large and illiterate body of voters came into being 
who possessed no sense of civic responsibility, and whose votes 
were sometimes influenced by considerations which made no ap¬ 
peal to self-respecting citizens. A persistent effort was made to 
extend the local self-government institutions to small towns and 
villages. The Statutory Commission in its report on the work¬ 
ing of the reforms expressed the view that the transference of 
power from official hands had been followed on the whole and as 
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a general rule by a fall in the previous level of efficiency, and 
attributed it to the following causes:— 

(а) Inability of the local bodies to realise the necessity 
and importance of having a competent and well-paid 
official, corresponding to English Town Clerk, for 
the conduct of executive duties of local administra¬ 
tion. 

(б) Failure oi the Provincial Governments to exercise 
proper check and supervision over the local bodies, 
due possibly to a misunderstanding in this respect of 
the position of local bodies in England. 

(c) Failure on the part of local bodies to appreciate the 

need for efficient and trained municipal service. 

(d) Financial poverty resulting from reluctance of elected 

members to impose local taxes, failure to collect 
taxes imposed, and embezzlement by employees. 

(e) Communal dissensions. 

The use made of emergency and special powers by the 
Governors was by no means too frequent. The only instance 
in which certification power was used was in connection with the 
Bengal Criminal Law Amendment Bill to cope with revolu¬ 
tionary movement. There were only two or three cases of legis¬ 
lative veto. Though the power to restore rejected demands 
was used pretty often except in Bombay and Burma, the au¬ 
thority to sanction emergency expenditure in connection with 
transferred subjects was exercised only in Bengal and Central 
Provinces where the Swarajist majorities attempted to paralyse 
the administration. 


( 4 )—Woman suffrage 

The Government of India Act, 1919, provided that if the 
legislative Council in any province should pass a resolution in 
favour of women’s franchise women should be put on the 
electoral register of that province. The proposal to extend 
civic rights to women was not a novel suggestion. Women had 
for some years enjoyed municipal franchise in Bengal, Bombay, 
and Bihar. The first proyinc e which a vailed of the power _and 
extended franchise Jto..Wfimen- was Madras, in 1921. Ail nthfr 
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Governors’ provinces followed with the exception of. North :West 
Frontier Province. The voting- strength of women, however, 
remained small by reason of the fact that franchise was based 
on property qualifications. The ratio of female to male voters 
for the Provincial Councils was approximately i to 20. In 1934 
the total number of female voters in British India was 3,15,000. 
The Statutory rules made under the Act of 1919 did not make 
women eligible for appointment as members of the Legislative 
Councils. The law was modified in 192b in consequence of the 
recommendation of the Muddiman Committee on the subject, and 
power was given to the Councils by resolution to allow qualified 
women to become members by election or nomination. Resolutions 
were soon passed removing the sex disqualification in this 
respect in all provincial councils excepting those of Assam and 
Bengal. 

In consequence of a resolution passed In the Legislative 
Assembly, women came to possess franchise for the Assembly 
in all the nine Governors’ provinces, and became eligible to 
stand for election in seven provinces, the two exceptions being 
Assam and Bengal. The Council of State passed no such reso¬ 
lution removing the sex disqualification. 

The movement also spread to some of the Native States. 
Travancore extended legislative franchise to women in 1920, 
jhalawar in 1921, and Mysore in 1923. In three of the Native 
States they also became eligible to stand for election, vie., 
Travancore, Cochin, and Rajkot. 

* ^ ( 5 )—Native States 

As suggested in the Montague-Chelmsford Report all but 
minor states were placed in direct political relations with the 
Government of India, grouped under several Agencies, each 
with an Agent and staff' of political officers. 

The proposed Chamber of Princes was inaugurated in 
Delhi by a Royal Proclamation on 8th February, 1921, and the 
ceremony was performed on behalf of the King-Emperor by the 
Duke of Connaught. The Constitution of the Chamber was 
fixed by the Paramount Power. It consisted of 108 states whose 
rulers were members in their own right, and 127 less important 
states whose rulers were represented by twelve members of 
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their own order elected by a system of {'roup voting. The 
Chamber being a voluntary association, some of the states 

eligible to membership did not join, and the chief among these 
were Hyderabad and Mysore. The Chamber elected its Chan- | 
cellor and the Pro-Chancellor, and also appointed a Standing J 
Committee of seven members, including the Chancellor and the [ 
Pro-Chancellor to advise the Viceroy, who was also its president i 
ex-officio, on questions referred by him to the Committee, and j 
to propose for his consideration other questions effecting the , 
states generally, or of concern to India as a whole. The ' 
Chamber was a purely deliberative bod), and it>> decisions did 
not in any way restrict the freedom of action of a member state. 
The Statutory Commission which presented its Report in 1930 
made the following observations on the Constitutional 
importance of the institution :— 

“The establishment of the Chamber of Princes murks an 
important stage in the development of relations between the 
Crown and the States, for it involves a definite breach in an 
earlier principle of policy according to which it was rather the 
aim of the Crown to discourage joint action and joint consultation 
between the Indian States and to trefit each state as an isolated 
unit apart from its neighbours. That principle, indeed, had 
already been giving place to the idea of conference and co-opera¬ 
tion amongst the ruling princes of India, but this later concep¬ 
tion was not embodied in permanent shape until the Chamber of 
Princes was established.”* 


(6)—Demand for further advance 

Reference has already been made to the Resolution passed 
by the first Assembly that progress made by India on the path 
of responsible government warranted a revision of the Govern¬ 
ment of India Act at an earlier date than 1929. The Secretary 
of State, Lord Peel, however, stated in reply that progress was 
possible under the existing constitution, that merits and capa¬ 
bilities of the electorate had not been tested by time and ex¬ 
perience, and that the constitutional machinery had still to he 
tested in its working as a whole. This was followed by further Re¬ 
solutions on the same subject both in the first and the second 

*Vol. I, page 9 L 
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Assembly. In consequence of the incessant demand for further 
advance the Government of India expressed its willingness to 
investigate the working of the reformed constitution. “If our 
inquiry,” said Sir Malcolm Hailey, “into the defects of the 
working of the Act shows the feasibility and the possibility of any 
advance within the Act, that is to say, by the rule-making power 
provided by Parliament under the statute, we are willing to make 
a recommendation to that effect, but if our inquiry shows that no 
advance is possible without the amending of the constitution, 
then the question of advance must be left as an entirely open and 
separate issue on which the Government is in no way corns 
mitted.” 

The Reforms Inquiry Committee held its meetings on va¬ 
rious dates from August to December, 1924, and its report was 
published early in the year 1925. Four of the Indian members pre¬ 
sented a separate minority report. The majority in Part I of 
their report after indicating that the reforms were introduced 
in an atmosphere prejudicial to their successful operation, and 
that a section of public men, considerable enough in numbers and 
ability to influence the Councils, declined to work the constitu¬ 
tion as reasonable men summarised the general views of each 
Local Government upon the working of the Reforms. 

The Madras Government reported that there was no divi¬ 
sion of parties in the Council according to political principles 
apart from communal considerations or the personal influence 
of individuals, and that among the general body of electorate 
personalities counted more than principles. Nevertheless, the 
transitional constitution had worked with a fair measure of 
success in Madras and the Council made “an earnest endeavour 
to work on constitutional lines.” 

The Bombay Government stated that in the first Council 
there were no organised parties and consequently no organised 
support of the Ministers. In the second Council the Swarajists 
constituted the only non-official political party, but they were 
pledged to a policy of refusal of political responsibility. The 
Ministers were, therefore, necessarily selected from the smaller 
groups and that was the most important cause of the weakness 
of their position. Having no adequate support of their own 
followers the Ministers relied largely for support upon the official 
vote. The Bombay Government were of opinion that the 1 main 
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object for the present should he to strengthen the position of the 
Ministers and to encourage the organisation of parties, and the 
stage which would justify any fundamental change in the body 
of the Act had not been reached. 

The Bengal Government reported that an impression pre¬ 
vailed that the people had no share or responsibility in the con¬ 
stitution. There existed no political party in the Council with 
a real constructive programme. Whatever beneficent pro¬ 
gramme was carried through by the Ministers in the first Coun¬ 
cil was done with the aid of official votes. In the second Coun¬ 
cil there was a large body of Swarajists pledged to rentier the 
working of the Constitution impossible. They were later on 
joined by a part of Independents and the two combined com¬ 
manded more than bo votes in the House of the total strength of 
140. 

The United Provinces Government drew a gloomy picture 
of the administration of transferred departments. Practically 
no attempt had been made by any party to educate the electorate 
in their duties and responsibilities. The relations between 
Hindu and Moslem communities bad become decidedly worse than 
they wrere 25 or even 5 years ago. In the legislature well- 
organised parties (except the Swarajists) were non-existent, and 
the formation of stable combinations was impeded by tlu* cross 
divisions of race, religion, and interest. 

The Punjab Government stated that there did not exist in 
the Province a thinking electorate capable of exercising its vote 
on considerations of policy, and there was an entire absence of 
that close, touch between representatives and electors which 
constituted the vitality of a representative system. 

'Phc Bchar anti Orissa Government strongly complained ol 
the indifference of the Councillors towards the electorate. Des¬ 
cribing some general aspects of the second general election 
the report stated that public meetings wore almost unknown, 
political canvas was entirely of leading residents, and no effort 
was made to educate the electorate in the value of vote or the 
business of a legislature. There was no Ministerial party in 
the Council prepared to support the. Ministers in carrying out a 
definite programme. 

The Central Provinces Government reported that the value 
of the experiments in responsible government during the first 
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council was weakened by 1 lit* lack of connection between the 
members and their constituents, and by the absence of any party 
organisation which would have made the responsibility of 
Ministers to the council effective. The political education given 
to the electorate during the first council was very small. At 
the second general election the Swaraj was put before the elec¬ 
torate as a millennium. The Swarajists made no attempt 
to explain the policy of obstruction to the bulk of the voters 
and in very few of their speeches or broadsheets was the pledge 
to abolish dyarchy made.* 

Most of the Indian witnesses who appeared before the Com¬ 
mittee attacked the constitution as having been found after trial 
to be unworkable and advocated the immediate grant of pro- 
vineial autonomy and introduction of a measure of responsibility 
in the Central Government. The principal allegations made 
against the constitution and the manner in which it had been 
worked were summarised in the report as follows : — 

(i) failure to encourage joint deliberation between 

reserved and transferred sides ol the provincial 
governments; 

(ii) absence of joint responsibility of Ministers; 

(fit) impinging of the administration of reserved upon 
administration of transferred subjects, and vice 
versa ; 

(iv) failure on the part of permanent officials to co¬ 
operate with the Ministers; 

(i 1 ) vesting of control of the Finance . Department 
in a member of the reserved side of jhe Govern¬ 
ment ; and 

(vi) failure of the constitution to vest real authority 
in the Ministers owing to the control of the 
Governor and of the Government of India and 
the Secretary of State. 

*The demand for Ministers’ salaries was twice rejected by the Bengal 
Council in 1924 followed by resignation of Ministers and temporary assump¬ 
tion of the administration of transferred subjects by (he Governor. A 
similar thing happened- in the Central Provinces. 
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In Pari III of their report the Committee examined the 
difficulties in the working of the constitution. These, the Com¬ 
mittee reported, were as follows :— 

(«) The education of the electorate was retarded by the non- 
co-operation movement and the consequent abstention of a large 
‘body oT voters and leaders of public opinion from participation 
in the Reforms. liven when the council entry boycott was 
abandoned the hostility against the Government continued. An 
influential section of public men remained actively hostile to 
the constitution and declined to work it as reasonable men in a 
spirit of compromise and co-operation. 

( b ) The Reforms were started when there were not in fact 
sufficient funds to provide for the needs of both Central and 
Local Governments. In the budgets of the Central Government 
during the years 1920-21, 1921-22, and 1922-2.1, there was a 
total deficit of more than 68 A erores of rupees. The Mcston 
Settlement effected by the Devolution Rules led to financial 
embarrassments in the provinces and complaints were perpetu¬ 
ally made that the Departments controlled by Ministers were 
being starved. Due to financial stringency Ministers were 
unable to enter upon policy of progressive development in the 
sphere of administration committed to their care. 

(c) No regard w'as paid to the dictum of the Joint Select 
Committee that the powers of certification and of restoring de¬ 
mands for grant on the reserved side were a necessary part of 
the new constitutional machinery. 

(</) The electorate was illiterate and untrained. Only in 
exceptional cases the members took care to retain contact with 
their constituents. 

(e) The existence of communal rivalries. 

The recommendations of the Committee for remedying the 
defects and difficulties in the working of the constitution were 
set out in Part IV' of the Report. The Majority recommended 
that there should be further relaxation of control of the India 
Office over the Official Governments in India in cases affecting 
purely Indian interests; joint deliberation between the two sides 
erf the Government on important questions should be definitely 
enjoined; the joint responsibility of the Ministry should' be indi¬ 
cated as the ideal; the powers of control of the Governor over 
his Ministers should be properly defined; Council Secretaries 
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in the provinces on the transferred side should be appointed on 
recommendation by the Ministers anti when appointed they 
should hold and vacate office with the Ministers; the lists of re¬ 
served and transferred subjects in the Devolution Rules should 
be re-arranged on a more logical basis; the Meston Settlement 
should be revised; the Member of the Executive Council in 
charge of the Finance Department should not he in charge of 
any of the main spending departments, etc. 

The Minority sifter expressing their views in detail on the 
working of the constitution, its inherent defects and practical 
difficulties submitted that the system of dyarchy had failed and 
its piactical breakdown in the two provinces, viz., Bengal and 
the Central Provinces, indicated that the const it ut ion required 
being over-hauled. 

The Minority report concluded by suggesting that a Royal 
Commission with free terms of reference and larger scope of 
enquiry should he appointed to consider whether the constitution 
Should not be put on a permanent basis with provisions for auto¬ 
matic progress in the future so as to secure stability in the 
government and willing co-operation of the people. 

On July 7, 1925, I*ord Birkenhead, the Secretary of Stale 
for India, made an important statement in the House of Lords 
regarding his recent conferences with Lord Reading, the 
Viceroy, on the question of further constitutional reforms. He 
deseribed the Government of India Act, 1919, as an extremely 
bold experiment “made in Hie atmosphere of post-war ideal¬ 
ism.” He denied that the new constitution had failed. On the 
other hand it had “never been given a chance.” lie saw no 
insuperable difficulty in the. way of revising the constitution be¬ 
fore the expiry of the stntutor) period of ten years. ‘‘The 
door,” said the Secretary of State, "was never closed. It is on 
the contrary open to-day, but the condition is clear and precise. 
There will, there can be no reconsideration until we sec every¬ 
where among the responsible leaders of Indian thoughts evidence 
of a sincere and genuine desire to co-operate with us in making 
the best of the existing constitution.” Regarding the Muddiman 
Committee Report, he thought it impracticable under the exist¬ 
ing conditions of India to accept the report of the Minority, and 
felt that it was only on lines recommended by the Majority that 
any immediate action could be taken. 
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The Report came up for consideration before the Indian 
Legislature in Septemlirr, 1925. The main resolution on the 
subject was moved by Sir Alexander Muddiman, Home Mem¬ 
ber, in the Legislative Assembly in the following terms :— 

“This Assembly recommends to the Governor-General in 
Council that he do accept the principle underlying the Majority 
Report of the Reforms Knquirv Committee and that he do give- 
early consideration to the detailed recommendations therein 
contained for improvement in the machinery of Government.” 

A long amendment to the Resolution was tabled by Pandit 
Moti fad recommending immediate introduction of responsible 
government, and holding of a Round Table Conference to draw 
up a scheme lor that purpose. The amendment was carried by 
seventy-two votes against forty-live. The Assembly rejection of re¬ 
commendations made bv the Majority, and Government opposi¬ 
tion to the Minority proposals prevented am serious action be¬ 
ing taken on the Report.* 

In 1927 the Parliament appointed the Statutory Commission 
under the Gmernment of India Act, 1919, to enquire into the 
working of the Constitution, and to report regarding the 
desirability of establishing, extending, modifying or restricting 
the degree of responsible government in British India. 'I'he 
Commission consisted of seven members of Parliament, includ¬ 
ing Sir John Simon, its Chairman. The exclusion of Indians 
from its personnel led to a storm of indignation resulting in a 
movement for boycott of the Commission. As the Law provided 
for appointment of the Commission “at the expiration of ten 
years after the passing of the Government of India Act, 1919,” 
an amending Act was passed to legalise the appointment before 
the prescribed date. 

The. years 1928 to 1931 was a period of politicjiLexciityucn11 
and tension unparalleled in the history of India since the days! 
of the Mutiny. Six important schemes of constitutional reforms! 
were published which formed the basis of political controversy. 

*In pursuance of the recommendations ot tho Committee the electoral 
rules were 11 mended to ennhie women to sit in the legislatures, and an Act 
was passed ‘exempting members of nil legislative bodies from serving as 
jurors or assessors, and from arrest and imprisonment for civil causes 
daring meeting of the legislature concerned, and for period of a week be¬ 
fore and after such meeting. 
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(7)— Proposed Schemes of Reforms 

The first in lime \v;is the Report of the All-Parties Confer¬ 
ence cominonlv known as the Nehru Scheme which was publish¬ 
ed in 1928 and was ratified by the Indian National Congress at 
Calcutta in December Ihe same year. The Report suggested 
full responsible government both in the provinces and at the 
centre. The Provincial Governments were to be given limited 
functions, all the residuary powers being assigned to the 
Government of India. The Central Legislature was to consist 
of a Senate of two hundred members elected by the Provincial 
Legislative Councils by the method of proportional representation 
with the single transferable vote (the Hare system), and a House 
of Representatives of five hundred members elected by means of 
joint non-communal constituencies on the basis of adult 
suffrage. The distribution of seats among the provinces in 
either case was to be proportionate to population. In ordinary 
legislation the two Chambers were to possess equal authority but 
in the case of money bills the House of Representatives was 
given the sole power. No measure affecting the discipline or 
maintenance of any part of the military forces was to he intro¬ 
duced except on the recommendation of a Defence Committee 
consisting of some ministers and some military experts. The 
army services were to be guaranteed their existing rights and 
privileges, but as regards the Civil Sendees the Legislature was 
to be conferred full powers to make laws and regulations. The 
Central Government was to exercise the same rights in relation 
to, and discharge the same obligations towards the Indian 
States, arising out of treaties or otherwise, as the Government 
of India had hitherto exercised or discharged. Legislative 
Councils in the provinces were to he reconstituted on the basis 
of joint electorates and adult franchise. Cabinets were to be 
unitary and governed by the rule of responsibility. The North- 
West Frontier Province, Sind and Baluchistan were to have 
the same form of government as the major provinces. The 
Central Legislature was to possess the authority to repeal or 
alter by law any of the provisions of the constitution. 

The Nehru Report did not satisfy large majority of Mus¬ 
sulman politicians whose leaders convened a Conference at 
Delhi on the 31st December, 1928, to give expression to their 
views. The demands made by the Conference included federal 
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structure of the constitution with residuary powers in lie pro¬ 
vinces, communal representation in the Central and Provincial 
Cabinets, thirty-three per cent. Moslem representation in the 
Central Legislature, separate electorates, guaranteed Moslem 
majority on population basis in Punjab and Bengal, existing 
weightage as regards Council seats in provinces in which 
Moslems were in minority, adequate representation in the public 
services, separation of Sindh, reforms for the North-West 
Frontier Province, and adequate safeguards lor the protection of 
Moslem religion, education and culture. 

The third Report was ol the Indian States Committee. At 
a Conference convened by the Viceroj in Ma», ni-ty, a repre¬ 
sentative group of Princes sisked for the appointment of a Spe¬ 
cial Committee to examine the relationship existing between 
themselves and the Paramount Power, and to suggest means 
for the settlement ot differences between British India and the 
Native States. In pursuance of this suggestion the Secretary of 
Stale, the Karl of Birkenhead, appointed a Committee under the 
Chairmanship of Sir Harcourt Butler. The two main constitu¬ 
tional questions dealt with in the Report were, firstly, the nature 
of Crown’s power of paramount!'), and, second!), whether the 
Crown would be justified in assigning its rights and obligations 
in relation to a State to a third party without the State’s consent. 
As regards the first the Princes, through their counsels, argued 
before the Committee that the relationship between the British 
(government anti the Native States was one of mutual rights 
and obligations based on express or implied consent and that 
the Crowm possessed onlv such rights ol sovereignty as were 
transferred to it by the Slate concerned, all the residuary rights 
and privileges remaining vested in the ruler of the State. On 
the second issue it was urged that the Paramount Power to 
which the States bad entrusted their foreign relations, and ex¬ 
ternal and internal security, was the British Crown, the Crown 
in the sense of Government ol the United Kingdom, and tiir 
Crown must carry out its duties and obligations by means of 
persons under its own control, and could not delegate their per¬ 
formance to independent persons or assign to others the benefits 
of its rights. The Committee did not accept the view that the 
relationship was merely contractual or that the powers of para- 
mountev were limited and defined. “We have endeavoured,’’ 
the Report stated, “as others before us have endeavoured to find 
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some formula which will cover llic exercise of paramountry, and 
we have failed, as others before us have failed to do so. The 
reason for such failure is not far to seek. Conditions alter 
rapidly in a changing world. Imperial necessity and new condi¬ 
tions may at any time raise unexpected situations. Paramountry 
must remain paramount ; it must lullil its obligations defining 
or adapting itself according to the shifting nccssities of the 
time and the progressive development ol the States." The po¬ 
sition taken up by the Princes on the second issue, however, was 
accepted, the Committee recording its strong opinion that in 
view ol the historical nature ol the relationship between the 
British Government and the Princes, ihe latter should not he 
transferred without their own agreement to a relationship with 
a new Government of British India responsible to an Indian 
Legislature. Supporting the Princes' claim ol the dim t re'a- 
tions with the Cprwn, the Committee suggested that in futme 
the Viceroy and not the Governor-General in Conn‘il should he 
the agent of the paramount power in dealing with the States, 
and that the Government of India \ct should he modified for 
that purpose. The Report described any schemes to bring 
about a federal union of British India and the Slates as “wholly 
premature," and lor the settlement ol dillerences laid emphasis 
on the adoption of procedure ol appointment of representative 
advisory commissions recommended in the Montague. Chelms¬ 
ford Report but which had not yet been acted upon in any case. 

The fourth was the Report ol the Indian Central Committee 
which came out in October, rrj29. It suggested that all subjects 
save those specifically classified as central should be made pro¬ 
vincial. With the exception ol law and order the whole pro¬ 
vincial administration should be placed in the hands ol Ministers 
acting on the rule of joint responsibility. The Governor should 
be a constitutional head except that lie should be empowered 
to overrule the Cabinet for the purpose of maintaining peace and 
tranquillity in the province. The provincial electorate was to be 
immediately doubled and unless a more rapid advance was 
made earlier in the direction of adult franchise, 1/3 of the popu¬ 
lation should be compulsorily enfranchised in 1941, 2/3 in 1951, 
and the'whole in 1961. The Councils were to be enlarged, and 
the official bloc as well as nomination of non-official members 
entirely done away with. Communal eleetorates were to be 
abolished. Minorities, except in the ease of Hindus in Bengal, 
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should have reservation ol scats on population basis or tlicir 
voting strength whichever might be more favourable with 
further right to contest seats in the general constituencies 
beyond the number actually reserved for them. The control 
over the High Courts was to be transferred to the (iovernment 
of India. Provincial Governments should be free to decide 
whether the All-India services should be retained or provincialis¬ 
ed. Reforms were to be introduced in the North-West Frontier 
Province on the lines of Minto-MorJev Constitution. Sindh was 
to be made a separate province pro\ided the people of Sindh were 
prepared to face the financial burden. In the central govern¬ 
ment all subjects excepting defence and iorcigui relations were 
to be transferred to the control of responsible ministers. The 
two Chambers should be reconstituted on the basis of larger 
numbers and joint electorates. A Military College should be 
established, and recommendations ot the Skeen Committee 
carried out. Rules restricting the powers ol intervention of the 
Secretary of State should be extended o\cr the whole of the 
transferred field both in the provinces ami in the centre. Re¬ 
cruitment of services should be in the hands of the authorities in 
India. The Council of India should be alKilished, or if retained 
should be reconstituted in such a \\a\ that half the members 
were Indians elected from among the members of the Central 
Legislature. So long as complete responsibility was not es¬ 
tablished the Secretary ol State should be assisted b\ the ap¬ 
pointment of two Indian I'nder-Secretaries, of whom at least 
one should find a place in Parliament. Till Dominion Status 
was attained India should be represented in tile British Parlia¬ 
ment. 

The fifth was the report of the Statutory Commission. It 
recommended the abolition of dyarchy in the provinces and es¬ 
tablishment of unitary administration In doing away with the 
classifications of subjects into reserved and transferred. The 
Ministry might include one or more mm-electcd persons, 
ordinarily experienced ofliciats. The Governor was to select 
individual ministers, distribute the portfolios, and preside at 
Cabinet meetings. It was suggested that at any rate in some 
provinces the Department of Law and Order should be placed in 
the hands of an official member of the Cabinet. The Governor 
was given the power to overrule the Ministers for certain specific 
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purposes. The Legislative Councils were to hi: enlarged, in the 
rase ol tlie more important provinces to a figure between -Jou 
and 250; there was to he no oilirial bloc; and even the nominat¬ 
ed element was to he strictly limited to not more than fen per 
cent, in the absence of fresh agreement communal electorates 
were to he retained. Muhammadans were permitted to retain 
the existing scale of weightage in the six out of eight piovinces 
in which they were in minority, and it was observed that so 
long as they retained tins weightage they could not have their 
seats enlarged to figures proportionate to their ratio of popula¬ 
tion in Bengal and Punjab. Twenty per cent, of the adult po¬ 
pulation was to be enfranchised. The Governor's powers to 
secure legislation by certification and to restore rejected de¬ 
mands were to extend mer the same field as was covered by his 
overriding powers to control executive action. The distinction 
between votable and non-votable items in the budget was to 
continue. In addition to normal overnding powers the Govern* 
ment was to possess unrestricted authority in the event of 
breakdown of the constitution. Separation of Burma from 
British India was suggested. The principle of autonomy was 
not applied to the North-West Frontier Province. 

Turning to the Central Government, the Commission re¬ 
commended that the Legislator Nsvinhlv lie reconstituted on a 
federal basis to represent go\eminent. organs of the Jederal 
units, lor the time being the Provinces onlv but in course ol 
time the Slates also when the latter chose to join the union. 
The Council of State was to represent both federal piinciplc 
and senatorial character. I lie existing jurisdictions ol the 
central and provincial legislatures, the Governor-General's spo- 
cial powers to issue ordinances, anil to secure legislation by 
certification, the distinction between votable and non-votahlc 
items in the budget, and the Governor-General's powers ol 
restoration of rejected grants were to be retained. Control over 
Ihe High Courts was to be placed with the Governor-General 
in Council. Control over the army and defence, over the Provin¬ 
cial Governors in the exercise ol their overriding powers, anti hi 
regard to iclations with the Native Slates was to vest in the 
Viceroy as representative of the Crown. Recruitment for the 
Civil anti Police Services was to continue to be made by the 
Secretary of State and no change was recommended in the tale 
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of Indianisatinn of services fixed on the basis of the Lee Com¬ 
mission’s Report. 

The Commission’s proposals were adversely niticised in 
India. It was pointed out that the scheme proposed for the 
provinces retained all the autocratic features nl the existing 
regime, that no provision was made for responsibility at the 
centre, that federation was held out as a distant ideal, and that 
the Report contemplated Imperial control over army and dolenec, 
and Crown’s paramoiintcy over the States as more or less 
permanent features ol the constitution. 

The Ml-Kuropcun character of the Statutory Commission 
had been severely condemned in India and even the subsequent 
appointment ol the Reforms Committees hv the Legislative 
Councils, at the suggestion ol Sir John Simon, to co-operate 
with the Commission evoked little enthusiasm outside the Coun¬ 
cil Chambers. \ further attempt to secure Indian co-operation 
was made on the 31st October, J020, bv an announcement by 
Lord Irwin that Ilis Majesty’s Government after publiiation of 
tin* Statutory Commission’s Report would issue invitations to 
Indian and Hritish nominated delegates to meet in a Conlcrcnre 
in Engiland for the discussion of Indian constitutional problems. 

In accordance with this plan invitations were issued in October, 
1930, and the first session of the Conference commenced on the 
r2th November. The general discussion in plenary session 
having revealed willingness of the Indian States to join forth¬ 
with a Federal Union the Conference decided to set up nine 
Sub-Committees to consider certain problems regarding the 
future constitution. 

The Reports of the various Sub-Committees were received'^ 
by the whole Conference and were noted together with the mem¬ 
bers’ observations on each. Eventually a resolution was adopt¬ 
ed accepting the Report as “material of the highest value for 
use in_tlie-Jraming of a constitution for India.” Tn closing the \ 
first session of the Conference the Prime Minister on 19th 
January, 1931, made a declaration of policy on behalf of His < 
Majesty’s Government. 

The scheme outlined by the Premier marked a substantial 
advance not only over the existing constitution, but also over 
the recommendations made in the Statutory Commission Report 
and the Despatch thereon of the Government of India. It was 
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in accord with resolutions of the Round Tiiblc Conference; in 
fact it was a careful summary of the broad conclusions reached by 
the various Committees embodying- a substantial measure of 
agreement regarding framework of the future constitution. 
Three main principles were taid down, of which the details were 
to be settled In future negotiations. 

1. The form of the Constitution would be an All-India 
Federation. The Federal Government would have authority 
only in such matters concerning the States as would be ceded 
by their rulers in agreement made by them on entering the 
Union. As regards matters not ceded by the States 10 the Fe¬ 
deration their relations would be with the Crown acting through 
the agency of the Viceroy. The Governments of the States 
were to be represented in both Houses of the Federal Legis¬ 
lature. 

2. Tlic principle of responsibility of the executive to the 
Legislature was accepted in the case of Central Covernmcnt sub¬ 
ject certain reservations and safeguards. 

For the time being the subjects of Defence and Foreign 
relations were to remain reserved. A policy of speedy 
Indianisation of the army and establishment of Indian Sandhurst 
was, however, contemplated leading eventually to the transfer 
of these Departments to the control of Indian Mmistcrs. 

The transfer or Law and Order was to he effected subject 
to sufficient reserved powers in the hands of the Governor-Gene¬ 
ral to maintain tranquillity of the State. 

The transfer of financial control, as regards non-reserved 
services, was to be subjected to such conditions as would ensure 
the fulfilment of obligations incurred under authority of the 
Secretary of State, and the maintenance unimpaired of the finan¬ 
cial stability and credit of India. 

The Governor-General was to be armed with adequate 
powers to secure observance of the constitutional rights of 
minorities. 

These reserved powers were for the transition period only 
and every care was to be taken to prevent conditions arising 
which would necessitate their use. The Premier observed :— 

“The view ol His Majesty's Government is that the responsibility for 
the Government of India should he placed upon the Legislatures, Ceptrul 
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itnd Provincial, with milIi provisions an may In* necessary to guarantee, 
during a period of transition, the observance of certain obligations and to 
meet other special circumstances, and also with such guarantees is are 
required by the minorities to protect their liberties and rights. In such 
statutory safeguards, as muy be made for meeting the ueeds of the transi¬ 
tional period, it will he the primary concern of His Majesty’s Government 
to see that the reserved powers Hre so framed and exercised as not to 
prejudice the advance of India through the new constitution to full respi nsi- 
bility for her own Government.” 

3. The (loverninents in the (lovernors’ Provinces were In 
he reconstituted on the basis of full responsibility. 

The Ministers would nil he taken from the Legislature, and 
made jointly responsible to it. The* authority of the Central 
Government to intervene would be limited to securing its ad¬ 
ministration of federal subjects. The Governor’s overriding 
authority was to be exercised only to secure preservation of 
tranquillity, and maintenance of the rights of minorities and of 
public services. 

The two most remarkable aehievments of the Conference 
were, firstly, emergence of the conception of All-India Federation 
not as a distant vision but as an immediate practical issue and, 
secondly, acceptance by the British Government of the rule ol 
responsibility at the centre. The willingness of Indian Princes 
to join at once a Federal scheme made the Report of the Statu¬ 
tory Commission and non-official schemes of reforms obsolete 
and accelerated the development of Indian polity towards the 
goal of complete self-government. The question of responsibili¬ 
ty at the centre became prominent at the Conference not only 
because it was urged with great force by both the British India 
delegates and the Princes, but also in view of the fact that the 
Princes declared that they could federate only with a self-govern¬ 
ing British India, any federation with the existing Government 
of British India being obviously to their disadvantage. The 
Conference arrived at an agreed solution only as regards aims 
and ideals, and bare outlines of the constitution. Numerous 
matters upon the solution of which depended the worth and 
suceess of the proposed scheme were left undetermined ns pro¬ 
per subjects for further investigation and explanation. 
Some of these issues such as communal claims, and details 
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of the federal scheme involving' questions of finance, apportion¬ 
ment of burdens among the federal units, establishment of a 
federal court, composition and powers of the federal legislature, 
mutual relations of states in the Federation, etc., were examined 
and discussed at the second session, but the Conference failed 
to arrive at a settlement due to the communal deadlock and in¬ 
herent difficulties ol evolving a federation. On the ist Decem¬ 
ber, icyi, the Prime Minister while concluding the Coiilerence 
deliberations made announcement ol the (lovernnient’s view 
which was subsequently ratified by both the* Houses of Parlia¬ 
ment. The statement of policy and the features of the new 
constitution outlined by the Labour (lovernmont at the end ol 
the last session were reaffirmed on behalf of the National Gov- 
crnmonl with a large eonservntixe majority, and the Ho\em¬ 
inent pledged to pursue the plan unswervingly and to do tlicit 
utmost to surmount the difficulties which stood in the way of its 
realization. As regards the communal problem the Prime 
Minister declared that in ease the parties did not arrive sit a 
settlement the Government “would be compelled to apply a provi¬ 
sional scheme.” A similar statement was made regarding dis¬ 
tribution of seats among the states. The suggested plan of 
reforms by instalments, beginning with responsibility in the 
Provinces, was rejected. It was declared that tile North-West 
Frontier Province would be laised to tlu same status as other 
Governors’ Provinces “hut with due regard to the neeessary 
requirements of the frontier," and the reforms of 1919 were to 
be applied at once. Sindh was to he eonstit tiled a separate pro¬ 
vince if satisfactory means ol financing it rould be found, and 
further investigation was to hi 1 made for this purpose. A 
Working Committee of the ('‘(inference was lo he constituted in 
India to continue its deliberations. Three Sub-Committees 
were constituted, one to explore financial problems arising in 
connection with certain states, another to report regarding 
franchise and constituencies, and a third for practical examina¬ 
tion of the recommendations which had been made by the Fe¬ 
deral Finance Sub-Committee. The Round Table Conference 
w'as to meet again for a final review' of the w'holc scheme. 

The Government gave its Communal Award in Augusl, 
1932. which w'as later on modified in so far as it affected the 
position of depressed classes among the Hindus. This was 
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followed by the third and final session of the Round Table Con¬ 
ference which lasted from With November to 24th December, 
1932 - 

The outstanding event ni 1033 was the publication in March 
of the. While Paper containing tentative proposals of the tiov- 
ernment regarding the scheme of constitutional reforms. This 
was considered by the Joint Select Committee of Parliament 
which presented its report, w'hich formed the basis of the 
Indian Constitution Bill, in October, 1934. The report and the 
White Paper were generally condemned in India on the ground 
that the advance contemplated was unsatisfactory and inade¬ 
quate. 



CHAPTER Xlll 

INDIA’S NEW CONSTITUTION 

(1)—Historical Background of the Reforms 

Thu Act received Royal assent on August 2nd, 11*35. As 
laid down h\ Section 477, Part II of the Act, relating to the 
Federation ot India, shall runic into force on such date as His 
Majesty may fix bv the Proclamation establishing the Federa¬ 
tion, and any of the remaining provisions of the Act shall route 
into force on such date or dates as may lie lixed by llis Majesty 
in Council. The Government of India A<t, lyty, shall be 
repealed with the exception of the Preamble. No previous 
statute of Parliament relating to the constitution of India 
received the amount of consideration which was given to the 
scheme of reforms which ultimately took the shape of the 
Government of India Act, 11*35. The Statutory Commission 
which made the first investigations under the chairmanship of 
Sir John Simon was appointed by Royal Warrant as early as 
26th November, 11*27. This was followed by the appointment 
of Indian Stages’_Committee under the chairmanship of Sir 
llareourt Butler in Deccmbej;, . 1927; the R ound Table Coiv T 
fcrence. which held its fust session in November, 1930; the 
Premier’s statement at the conclusion of the first session of the 
Round Table Conference; the Communal Award; the_ White 
Paper; the Report of the Joint Select Committe e of the tvy o 
Houses of Parliament appointed on nth April, 1933; and finally 
the Government of jndja. .Bill. Among the non-oflficial docu¬ 
ments relating to reform proposals which received considerable 
attention were the Nehru Report, and the statement of communal 
dainty put .forth. Jby'fhe-Iiellii Muslim .Conference. The collabc? 
ration of Indian politicians in the task of constitution making was 
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a unique event in the history of Anglo-Indian relations. As 

observed by llie Joint Select Committee of Parliament on 
Constitutional Reforms, “for the lirst time in the history of 
India, representatives of her Princes and peoples sat for many 
months in counsel with representatives of His Majesty's Govern¬ 
ment and of the great political parties of the United Kingdom, 
ami for the first time in the history of Parliament, Indian dele¬ 
gates took part in the proceedings of a Joint Select Committee 
a_nd illuminated its discussions, e\en if circumstances forbade 
them to share the responsibilities.’’* 

The problem before the constitution-makers was one of 
great complexity. Numerous and conflicting claims required 
adjustment: lirsth, of the various communities in British India; 
secondly, of British India and the Native States; thirdly, £>f 
India and Great JBritain; and fourth!}, of democracy and vested 
interests. A solution of such diverse claims could only rest on 
compromises, and full satisfaction of the claims of any one of 
the parties concerned was wellnigh impossible. The scheme 
which was ultimately passed bv Parliament, therefore, rested on 
principles derived from varied sources. 

The Report of the All-Parties Conference published in 
August, suggested the immediate establishment of_n 

constitution drawn up on the model of self -governing Dominions. 
As a measure of democratic self-government the scheme was 
regarded by the Government too radical. Us proposed adjust¬ 
ment of communal claims did not satisfy the Mussulmans. Its 
solution of the problem of future relations of British India and 
the Native States, vis., that the self-governing British India 
should exercise the same rights and discharge the same obliga¬ 
tions, arising out of treaties or otherwise, as the Government 
of India had hitherto exercised and discharged, failed to satisfy 
the Princes who claimed that their relations were with the 
British Crown and that without their consent the Paramount 
Power could not assign its rights and obligations to persons who 
were not under its control. This view of the Princes found 
support of the Indian States’ Committee which recorded its 
strong opinion that in view of the historical nature of the 
relationship between the British Government and the Princes 
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the latter should not be transferred without their own agrci- 
inent to a relationship with a new (lovernment of British India 
responsible to an Indian Legislature—a principle which was 
accepted by Parliament when the Reform Bill was enacted. In 
short the Nehru Report made little contribution to the scheme 
of reforms eventually adopted by Parliament. 

Though the Report of the Statutory Commission met with 
much hostile criticism in India and was not adopted even as a 
basis of discussion at the Round Table Conference, some of its 
recommendations were of historic importance and formed part 
of the constitutional reforms sanctioned by Parliament. Chief 
among, the principles which thus found acceptance were the 
following :— 

j I. That am scheme of self-government for India should 
.take into account not only British India hut also the Native 
States. 

The Report drew attention to the insuperable difficulty in 
the way of India’s advance to complete self-government arising 
from the existence of Native States some ot which enjoyed large 
powers of internal control and could not la- forced to abandon 
any portion of their sovereignly or change allegiance and join a 
scheme of political union with British India. It quoted the 
language of Lord Irwin who observed in June, as 

follows:— 

•‘I make no secret of my view that in any proposals that may l.e 
made, it is essential, uu every ground nf pulley anil equity, to carry the 
free assent of the Ruling Princes of India, .mil that any suggestion thill 
the trenty rights which tlit* Princes are aiciistoiucd to regard as siicm- 
sriiict can lie lightly set aside is only rnluilulcd to postpone the solution 
that we seek." 

The Commission, accordingly, suggested that India should 
aim to develop a Union of Provinces and States, hut its accom¬ 
plishment was looked upon as a distant ideal. 

II. That no attempt should be made Jo lay down the 
length of time required to accomplish the journey to the goal 
of responsible government or the number of stages to reach 
that goal. Time limit, the Report observed, gave to a consti¬ 
tution the character of a makeshift affair and fixed the minds on 
the future instead of on the present, 
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III. That throughout the period during whirl) India wasj 
progressing on flu* road to complete self-government there* 
should be full provision made for the maintenance and efficiency ■ 
of the fundamentals of government. The Governor-General . 
and (lovernors must remain in possession of full and ample! 
powers to ensure the existence of a thoroughly efficient adminis- ■ 
trative system, to safeguard the interests of minorities, and. to' 
carry on the administration in the event of breakdown of the 
constitution. 

IV. That Burma should he excluded from British India, 
and investigation should be made regarding desirability of sepa¬ 
ration of Bchar from Orissa, and Sindh from Bombay. 

V. That in the Provinces dyarchy should be replaced by 
Unitary administration under a Cabinet of Ministers, but the 
Governor should be vested with the power to overrule the 
Ministry for specific purposes. 

VI. That the Provincial Legislatures he enlarged and 
made more representatives, official him- Ik- almlished, and com¬ 
munal electorates be retained. 

VII. That in the Central Government, the Assembly be 
reconstituted on a federal basis with Provincial Legislative 
Councils as the electoral bodies. 

VIIL That the Viceroy and not the Governor-General in 
Council should control the relations with the Native Slates. 

IX. That the Secretary ol State should retain his Council, 
but the number of its members should be reduced, and its 
function should be advisory except in respect of certain matters 
relating to public civil services. 

■'X. That recruitment to the Indian Civil Service and* to 
the Indian Police Service should continue to be made by the 
Secretary of State who will also retain the power to prescribe 
the number of Indian Medical Service officers to be employed 
in the Provinces. 

■ XL That Public Service Commissions should be set up in 
the Provinces, but for the time being no increase should be made 
in the rate of Indianisation of services. 

The discussions which took place at the Round Tabic 
Conference nlade further important contributions to the scheme of 
reforms. It was decided that the constitution should at once 
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be placed oil a federal basis. Though the federal ideal was uy 
no means new, it had always been regarded as a distant dream. 
In the Joint Report on Constitutional Reforms, 1918, it was 
set forth as the ultimate goal. The Statutory Commission 
observed that the Parliament, while determining the reforms 
for the next stage, should keep in view the federal ideal, and a 
similar opinion was expressed in the Government o! India 
Despatch on the Report of the Statutory Commission. Even 
the Indian States’ Committee regarded schemes of Federation 
as ‘premature’. At the first session, however, of the Round 
Table Conference the Stales delegation welcomed the idea of an 
.Ul-lndia Federation and the Conference appointed a sub-com¬ 
mittee to report on the question of federal structure. The 
Committee suggested that the Federal Legislature, besides 
dealing with federal matters proper, should act as the British 
India Legislature with regard to subjects which could not for the 
time being be either fedcralised or completely provincialised. 
“Such a Legislature”, it was observed, “will no doubt contain 
representatives of units of the Federation which will not be con¬ 
cerned with some of the subjects with which it deals, but the 
partial acceptance of this anainoly is preferable to the difficulties 
and complications involved in any expedient for completely 
avoiding it such as the creation ol a separate British Indian 
Legislature with a separate Executive." 

It was further decided that subject lo such reservations and 
safeguards as may be necessary for the unspecified 
but transitional period the Central Government should 
be made responsible to the Federal Legis¬ 
lature. This was a great improvement over the scheme of 
reforms recommended by the Statutory Commission. Not 
only the Commission’s Report had made no provision for 
responsibility at the Centre hut even the suitability of that 
principle was questioned. "The ultimate form of Central 
Government", the Commission had observed, "cannot be 
determined till the units of Federation have first come together.” 
“Our first Volume has been largely occupied in showing how 
utterly different are the conditions of India front those out of 
which this particular form of Responsible Government has been 
in the course of centuries evolved in Britain.”* It was 
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INDIA’S NEW CONSTITUTION 


3°9 


recognised at the Round Table Conference that introduction of 
some measure of responsibility in the Central (Government could 
no longer be postponed. A mere increase in the number of 
members of the Legislature, suggested in the Report of the 
Statutory Commission, would have only added to the volume 
of irresponsible criticism. The Native States did not agree 
to part with any portion of their sovereign powers without 
getting in return some measure of control in the Federal 
Government. Responsible Government in the Provinces 
would have found it difficult to co-operate with the autocratic 
Government at the centre and when clash occurred the latter was 
not likely to command public support. Resides, the British 
Government and the Parliament were, under the terms of Declara¬ 
tion of August 20th, 1017, pledged to establish Responsible 
Government by gradual stages not only in the Provinces but 
also at the Centre. 

The Conference was also sueeesstul in establishing some 
other constitutional principles c.g., that in the Provinces entire 
administration, including law and order, should be placed under 
the Ministerial control and Governors should have no discretion 
to appoint official members to their Cabinets; that in the North- 
West Frontier Province the five administered districts should 1 h* 
Riven the status of a (Governor’s Province subject to such 
adjustments of detail as local circumstances required and the. 
all-India interest in the Province necessitated; that in matters of 
commerce there should be no discrimination between the rights 
of Britishers trading in India and the rights of Indian born 
subjects; and that the existing rights of the Kurnpcan community 
in India in regard to criminal trials should he maintained. 

A fiindamcnal issue which hall led all constitution makers 
was regarding adjustment of communal claims among the 
various communities in British India. With the Mussalmans it 
was not a question merely of devising some suitable and scientific 
method of representation in the Legislatures. It involved, on 
the other hand, a larger and more vital issue of apportionment 
of political power proposed to be transferred In Parliament to 
the Indian hands. The solution suggested in the Nehru 
Report, vis., that the constitution should provide a comprehen¬ 
sive declaration of fundamental rights; Sindh North-West 
Frontier Province and British-Baluchistan should have the same 
form of government as other Provinces; and the minorities 
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should have reservation of st*:its in joint electorates on popula- 
tion basis did not satisfy tin* general body of Mussulmans. The 
All-Parties Moslem Conference held at Delhi in December, iqjS, 
set forth the following safeguards of communal interest without 
which no scheme of reforms was to be acceptable to the Moslem 
community, via., federal structure with residuary powers in the 
Provinces; separate electorates; guaranteed Moslem majority in 
Punjab and Bengal; weigh tage in the Provinces in which 
Moslems were in minority ; adequate communal representation in 
civil services; separation of Sindh; reforms for North-West 
Frontier Province; protection of Moslem religious education 
and culture; communal representation in Central and Provincial 
Cahincts; and thirty-three per cent representation in the Federal 
Legislature. 

The Round Table Conference having failed to arrive at ar. 
agreed solution some ol these issues e.gj., those relating to joint 
and separate electorates, and distribution of seats among the 
communities in British India were decided by His Majesty's 
(iovernment in what is known as the Communal \ward which 
was subsequently modified by the so-called Poona PacJ, and 
others were decided by His Majesty's <lo\ eminent while sub¬ 
mitting their detailed proposals to Pailiament in the ollieial docu¬ 
ment known as the White Paper. 

A profound cleavage of opinion existed in India on the 
question of assignment of residuary legislate e powers. The 
Hindus, as a matter of principle, held that these powers should 
be allocated to the centre. The Muhammadans held no less 
strongly that these should be allocated to the Provinces. The 
method adopted by His Majesty’s liovernment in the White 
Paper was in the nature of a compromise. Three lists of 
subjects, vis., central, provincial, and concurrent, were drawn 
up which covered such a wide field as to leave hardly any 
powers unallocated, and it was further suggested that the alloca¬ 
tion of residuary subjects, should be left to the discretion of the 
(lovernor-General anti settled by him ndhoc on each occasion 
when the need for legislation arose. While not accepting the 
suggestion made in the Report of the Statutory Commission that 
Ministry might include officials, the White Paper proposed that 
it Governor's Council of Ministers should normally be so consti¬ 
tuted as to include members of important minority communities. 
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The claim of the Muhammadan community to one-third of all the ' 
British India scats in the Federal Legislature was also supj)orted. 
Chief among the other contributions made by the White Paper 
to the scheme of reforms were, the principles that the Legisla¬ 
tures in Bengal, the United Provinces and Behar should he 
bicameral, the Upper Chambers possessing the powers to revise 
and delay legislation passed by the Lower House; that in the 
Federal Legislature the two Chambers should have equal powers, 
any differences between them to be icsolvid at joint sessions; 
that safeguards to be provided in the constitution should be 
framed in the common interests of India and the United King¬ 
dom; that while the Federal • invornmenl and Legislature would 
be exercising general control over rail wav policy, the actual 
control of the administration of State railways should be placed 
in the hands of a Statutory Authority so composed and with 
such powers as to enable it to perform its functions upon 
business principles without lx*ing subjected to political inter¬ 
ference. 

I he Joint Select Committee of Parliament while accepting 
the main principles of the Government scheme contained in the 
White Paper made some radical amendments which were 
intended to remove the fears and anxieties of such of the English 
critics who regarded the White Paper seheme to be much too de¬ 
mocratic. I lie principal changes made were in respect of Second 
Chambers in the Provinces, the Department of Law smd Order, 
and the constitution of Federal Legislature. The Committee 
suggested extension of second Chambers to Madras and Bombay, 
vesting of the power to create and abolish the second Chandlers 
in Parliament instead of in the Legislatures in India, indirect 
elections for the Federal Assembly, and certain reservations in 
respect of transfer of the Department of Law and Order in the 
Provinces. A question which presented some difficulty was 
regarding the allocation of seats among the States in the Federal 
Legislature. A scheme for this purpose was drawn up bv the 
Governor-General after discussions with the Princes and the 
same was approved by the Joint Select Committee. It pro¬ 
ceeded on the principle that the allocation of seats in the ease of 
Council of State should take account of the relative rank and 
importance of the State as indicated by the dynastic salute and 
other factors, and in the case of the Assembly it should he based 
in the main on population. 
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(2)-The All-India Federation 

' Reconstitution of Indian Policy on a Federal basis .— 
The Government of India Act, 11)35, has reconstituted the 
polity of India on a new legal basis. Hitherto the.constitution 
of British India was unitary. The Provincial Governments 
.derived their powers by devolution from the Central Govern- 
iment and discharged their functions, subject to the authority 
jof their respective legislatures, under superintendence, direction, 
jand conuol of the Governor-General in Council and ultimately 
lof the Secietarv of State. The only sphere in which these 
Governments enjoyed some measure of autonomy was the 
administration of transferred subjects. The relations of the 
Native Stales also with the Goveror-Gencral in Council were 
governed by the rule of paramountcy which as stated in the 
Butler Committee’s Report admitted no involuntary restraints. 
The Act of 1935 has reconstituted the Indian polity on a federal 
basis. Not only the Central Government but also the autono¬ 
mous Provinces will derive their powers and authority direct 
from the Crown and Parliament, and provision is also made for 
voluntary accession of the Native States to the Federation. The 
Joint Select Committee of Parliament stated that the accession 
of an Indian State to the Federation cannot take place otherwise 
than by the voluntary act of its Ruler. It observed : “there 
can be no question of compulsion so far as the States are con¬ 
cerned. Their Rulers can enter or stand aside from the Federa¬ 
tion as they think fit.”* 

The Act does not establish the Federation but empowers the 
Crown to bring it into existence on fulfilment of the following 
conditions :— 

r. The Native States, representing not less than o ne-hal f 
of the aggregate population of the States and entitled 
to not less than fifty-two seats in the. Federal Upper 
Chamber, should signify their desire to acredc to the 
Federation. ’ 

J 2. Both Houses of Parliament should present an address 
to the Crown praying that the Proclamation, may be 
issued establishing the Federation. 


*Vol. I. V. 06 , 
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Regarding tin* first of these conditions the Joint Select 
Committee report observed :--- 

“We regard tin- States as .in essential element in an All-India Fede¬ 
ration ; liut a I'edei-atmiT wlncli lompmnl I ho Frounces ami nnl\ an insigni¬ 
ficant iniinlirt nf tin* States <>ul<l scarcely in* deserving of tlie iiaine." 

The second condition is likely to piove ji mere formality. 
However, the Report observed :— 

‘Wo approx e Hip proposal la-muse the Parliament litis a right to 
satisfy itself not only that the presets lied miiiibe 1 of Slates have in fact 
signified their desire to accede, but also that the financial, economic, and 
political conditions necessary for tin 1 suceeasfii 1 establishment of tiic 
Federation upon a sound and stable basis have I ecu fulfilled." 

Accession of Slates ht I lie Fed era Hull .—The 

Ad prescribes the method whereby a State may join 
the Federation and the legal c:onsei|Uences whiih flow from the 
accession. The Killer executes an Instrument nf Accession on 
behalf of himself, his heirs, and successors, which defines the 
matters in respect of which the Stale agrees to recognise the 
jurisdiction of the Federal authorities and whereby he assumes 
the obligation of ensuring that due effect will he given within his 
State to the provisions ol the (lo\ eminent ol India Act so fai 
as they are applicable therein by virtue ol his Instrument of 
Accession. Outside these limits the autonomy of the State and 
its relations with the Crown as Paramount Power remain un- 
effected. A Ruler may, however, by a supplementary Instru¬ 
ment executed by himself and accepted by His Majesty, vary 
the Instrument of Accession of his State by extending the func¬ 
tions which hv virtue of the Instrument are exercisable hv His 
Majesty or any Federal Authority in relation to his State. Though 
the list of subjects accepted by the Rulers as Federal may not he 
identical in the ease of every State, the Joint Select Committee 
expressed the hope that all Rulers who accede to the Federation 
will in general lie willing to accept items I to 48 mentioned in 
the Schedule to the (lovernment of India Act as federal subjects. 
The Report observed : — 

“Next we hope Unit the fists of subjects accepted as Federal by the 
llulers wishing to accede to the {Federation ought to differ from one 
another us lilllo us possible, und Hint a Ruler wlio desires in his own case 
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tn i-xi-i-pt. nr to reserve, siilijerts which appiiir in wlisit we nitty perliups 
(Icscrilie ns the stniuhirtl list nf Keileral snhjects in relnliun to the States, 
ought to he invited to justify the exception or resetviitnm before his ac¬ 
cession is accepted hy the Crown."* 

Hitherto till rights, authority, tint! jurisdiction of the Crown 
as Paramount Power in relation to the Native Slates had been 
exercised hy the (lovernor-General in Council. The Act of 1935 
has made a distinction between the powers and functions of the 
Crown to be exercised by the Federal authority, and those which 
do not fall in the Federal sphere, and empowers His Majesty to 
appoint a Representative for the exercise of latter functions in 
India provided that His Majesty may appoint, if he so desires, 
one person to fill both the offices. 

1 The spheres of jurisdiction .—.The area of federal 

I jurisdiction extends in the first instance to the 
whole of British India. As regards the Slates it extends 

1 to those only which have acceded to the Federation. 

The Federal authority extends to all matters with respect 
to which the Federal Legislature has power to make laws; 
raising in British India of naval, military, and air forces, and 
governance of His Majesty’s forces in India; and power, and 
jurisdiction of the Crown in and in relation to the tribal areas. 
The Federal legislative authority in respect of the States extends 
to those matters only which the Rulers of the States concerned 
have ’ agreed .in their Instruments of Accession 
to accept as Federal and laws shall not be 

made for a Fetleral Slate otherwise than in accord¬ 
ance with the Instrument of Accession of that State and any 
limitations contained therein. In relation lo the Provinces 
there is a threefold division of functions. Subjects are classified 
as Federal, Provincial, and Concurrent. The Federal Legisla¬ 
ture alone has got the power to make laws with respect to tin- 
matters enumerated in the provincial list. Both Federal and 
Provincial Legislatures have got the power to make laws with 
respect to any of the matters mentioned in the Concurrent lists. 
The Federal Legislature has also the power to make laws with 
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respect to mill tors mentioned in the Provincial list except for a , 
‘Province’ or any part thereof. The assignment of residuary 
powers, including power of taxation, not covered by the Federal, 
Provincial, and Concurrent lists, is left to the discretion of the i 
Governor-General. This statutory demarcation of the respective J 
jurisdictions of Federal, Provincial and State Governments is, 
however, made subject to the following reservations:— 

(a) If the Governor-General has proclaimed that a_slate of 
grave e merge ncy exists wherein the security of India is threaten¬ 
ed, whether by war or hv internal disturbance, the Federal 
Legislature, with previous sanction ol the Governor-General « 
given in his discretion, shall have the power to make laws with 
respect to any of the matters included in the Provincial list. 

A Proclamation of emergency issued under this authority 
is reeptired to be forthwith communicated to the Secretary of 
State and shall he laid bv him before cadi House of Parliament, 
and it shall cease to operate at the expiration of six months 
unless before tin* expiration of that period it is approved by 
Resolution of both Houses of Parliament. A law made by the 
Federal Legislature which that legislature would not, but for 
the issue of the Proclamation of emergency, have boon competent 
to make shall cease to have effect on the expiration of the period 
of six months after the Proclamation has ceased to operate. 

(h) The Federal Government may .legislate, in respect of a \ 
Provincial subject for two nr more Provinces, if so desired by > 
the Provincial Legislatures concerned, but an Act so passed ^ 
max, as regards any Province to which it applies, be amended 
or repealed by an Act of the Legislature of that Province. 

(c) If a laxv made by a Province or Federated Slate is • 
repugnant to a Federal laxv, which the Federal Legislature is! 
competent to make for the Province or Stale concerned, the 
Federal law shall prevail and the laxv of the Province or State 
shall he void to the extent of such repugnancy. 

(d) I n matters a ffecting British .India alone, the Stales’; 
r epresentati v es in the Federal Legislature are not barred by any \ 
provision in the Statute from taking par t in the discussion gr. \ 
•from voting on a motion of no confidence arising out of such ' 
discussion. 

A dministrative relations between the Federation and the 
Federal Units-—In order to secure due enforcement of the laws 
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and orders of the Federal Government both in the Provinces and 
in the Federated Stales the following provisions are made by 
the Act:— 

(/) An obligation is imposed on every Province and 
Federated State that Ihc executive authority therein 
shall be so exercised as to secure respect for the 
Federal laws and not to impede or prejudice the 
exercise of executive authority of the Federation. The 
Federal Government may gi\e such directions to a 
Province as may appear to lx* necessan for this 
purpose. 

(ii) The Governor-General may direct the Governor of any 
Province to discharge in his discretion and as the 
Governor-General's agent any of his (unctions in 
relation to the tribal areas, defence, external affairs, 
or ecclesiastical affairs. 

fill) An Act of the Federal Legislature may confer power 
and impose duties upon the Government of a 
Province or a Federated State but in that case the 
Federation will be liable to pay the cost or additional 
staff thereby rendered necessaiv in the Province or 
State. 

f*7») The Governor-Generai may enter into agreement with 
the Ruler of a Federated Stale enabling him in Ins 
discretion to satisfy hiinself, by inspection or other¬ 
wise, that ihc administration of Federal laws which 
apply therein, is properh carried out, and if it appears 
to the Governor-General that the Ruler of a Federated 
State has in any wa\ failed to fulfil this obligation 
or lists failed to msiintain a s\slem of administration 
adequate for the purposes of anv Act of the Federal 
Legislature, the administration of which has been 
entrusted to him or to his officers, the Governor- 
General may acting in his discretion, but after consi¬ 
dering any representations made to him by the Ruler, 
issue such directions to the Ruler as he thinks fit 
provided that on an issue arising whether the execu- 
cutive authority of the Federation is exercisable in a 
Slate with respect to a particular matter or as to the 
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extent to which it is so exercisable the question may, 
at the instance of either the Federation or the Ruler, 
be referred to the Federal Court for determination 
by that Court in the exercise of its original jurisdic¬ 
tion. 

The executive authority of the Federation shall extend 
to the giving of orders and directions to a Province 
as to the construction and maintenance of means of 
communication declared to be of military importance. 
The Governor-General may also issue orders to the 
Governor of a Pro\ inee as to the manner in which the 
executive authority thereof is to he exercised for the 
purpose of preventing any gr..vc menace to the peace 
or tranquillity of India, or any part thereof. 

Provision is also made in the Act for the establishment of a 
Council to secure inter-provincial co-operation. Section 135 
empowers the King in Council to establish such a Council, define 
its organisation and procedure, and charge it with one or more 
of the following duties:— 

(a) inquiring into and advising upon disputes which may j 
arise between any of the Princes; and 

(/*) investigating and discussing subjects in which some or j 
all of the Provinces, or the Federation anti one or 
more of the Provinces ha\e a common interest ; and 
making recomniendalions upon any such subject and, 
in particular, recommendations for the better co-ordi¬ 
nation of policy and action with tespect lo that 
subject. 

Federal and Provincial finance, property, etc .—The following 
sources will constitute revenues of the Federation :— 

r. Surcharge imposed for Fed eral purposes on certain 
duties antr'ttnres 'frohi which the revenues are otherwise credited, 
to the Province or Federated State concerned.; 
Such items are duties in respect of succession to property 
other than agricultural land; stamp duties mentioned in the 
Federal legislative list; terminal taxes oh goods or passengers 
carried bv railway, or air; and taxes on railway fares and 
freights, 
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2. Taxes on income other than agricultural income (minus 
the prescribed percentage of proceeds required to be assigned to 
the Federal units) and surcharge on such taxes for Federal 
purposes imposed bv the Federal Legislature. 

3. Contributions made by such Federated States in which 
taxes on income are not leviable by the Federation. 

4. Duties on salt, excise, and export minus the portion paid 
out of the revenues under the law to the Federal units. 

5. Taxes and duties mentioned in the Federal legislative 

list. 

6. Grants inside by si Province for any Federal purpose or 
object. 

7. Cash contributions received from any Indian State and 
plsiced by His Majesty sit the disposal of the Federation. 

8. Proceeds under clauses i, and 2, given above, sittrihut- 
stble to Chief Commissioners’ Provinces, and taxes on income 
payable in respect of Federal emoluments. 

'The following sources will constitute revenues^ of the 
Provin ce:— 

1. Section 143, clause (2) provides tlmt any taxes and 
duties which on rst January, 1035 ’ were lawfully levied by a 
Provincial Government or local authority may, notwithstanding 
that these are mentioned in the Federal legislative list, continue 
to he so levied and applied until provision to the contrary is 
made by the Federal Legislature. 

2. 'The following duties and taxes are levied and collected 
by the Federation but tW'n'er'proceeds, excepting such as arc 
attributable to Chief Commissioners’ Provinces, shall be assigned 
to the Provinces and the Federated States concerned:— 

(11) Duties in respect of succession to property other than 
agricultural land. 

(/>) Such stamp duties as arc mentioned in the Federal 
legislative list. 

(c) Termi nal ta xes or, goods or passengers carried by 
railway, water or air. 

(</) Tax es o n railway fares and freights, 
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3. Taxes on income other than income from agricultural 
land shall"Cv levied aiui collected by the Federation hut a pres¬ 
cribed percentage of the net proceeds, excepting such as is 
attributable to the l hief Commissioners' Provinces, shall be 
assigned to the Provinces and the Federated States concerned. 

4. Sums credited to the accounts of a Province or Federated 
State from the proceeds of duties on salt, excise, and- export 
under Acts of the Federal Legislature. 

5. (grants made by the Federation for the purpose of a 
Province (or Federated State). 

6. Grants in aid of the revenues of such Provinces, and of 
such sums, charged on the revenues of the Federation, as may 
be determined by His Majesty in Council. 

The Governor-General, acting in his discretion, may by 
public notification empower either the Federal Legislature or a 
Provincial Legislature to impose a tax or dut\ not included in 
the statutory lists. 

No Hill or amendment which imposes or \arics any tax or 
duty in which Provinces are interested or which affects the 
principles on which moneys are or may be distributable to 
Provinces or States, or which imposes am Federal surcharge 
shall he introduced in the Federal Legislature except with the 
previous sanction of the Governor-General in his discretion. 

The Governor-General shall not give his sanction to the 
introduction of any Bill or the moving of any amendment impos¬ 
ing a Federal surcharge unless he is satisfied that all practicable 
economies and all practicable measures for otherwise increasing 
the proceeds of Federal taxation would not result in the balanc¬ 
ing of Federal receipts and expenditure. 

Borrowing powers of the Secretary of State in Council on 
the security of revenues of India have ceased, but this does not 
affect the provisions of Part XIII ot the Act with respect to 
borrowing in sterling by the Secretary of State. The Federal 
Government may borrow on security of Federal 
revenues within such limits as may from time to 
little be fixed by Acts of the Federal Legis¬ 
lature aud to the giviug of guarantees, within such hunts as may 
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be so fixed. The Provincial Governments may similarly borrow 
on the security of their Provincial revenues. 

The Federation may, subject to such conditions, if any, as 
it may think lit to impose make loans to, or give guarantees in 
respect of loans r.ii..cd hv any Province or any Federated State. 

A Province may not without consent of the Federation 
borrow outside India, nor without the like consent raise any 
loan if there is still outstanding any part of a loan made to the 
Province by the Federation or by the Governor-General ini 
Council, or in respect of which a guarantee has been given by the 
Federation or by the Governor-General in Council. 

'Ihe Federation and every Province shall secure that there 
are from time lo time in the hands of the Secretary of Slate 
sufficient moneys to enable him to make such payments as he 
may have to make in respect of any liability which falls to be 
met out ol the revenues of the Federation or of the Province 
as the csise may be, anti in the hands of the Secretary of State 
and the High Commissioner for payment of pensions in the 
United Kingdom payable out of such revenues. 

Provision is made for audit of Federal, Provincial, and 
Home accounts, as well as of accounts relating lo the discharge 
of the functions of the Crown in relation to the Indian States. 
The Auditor-General of India shall be appointed by His Majesty 
and his conditions of service shall be such as may be prescribed 
by His Majesty in Council. lie shall perform such duties and 
exercise such powers in relation to the accounts of the Federa¬ 
tion and of the Provinces as may be prescribed by an Order of 
His Majesty in Council. An Auditor-General of the Province 
may be appointed by His Majesty, provided an Act for that 
purpose is passed by the Provincial Legislature, to perform the 
same duties and to exercise the same powers in relation to the 
audit of the accounts of the Province as would be performed 
and exercised by the Auditor-General of India, if any Auditor- 
General of the Province had not been appointed. The Auditor- 
General of India may give directions to the Provincial Govern¬ 
ments with regard to the methods or principles in accordance with 
which any accounts of Provinces ought to be kept. 'Hierc shall 
also be an Auditor of Indian Home Accounts who shall be 
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appointed by the Governor-General in his d’scretion and shall 
perform such duties and exercise such powers in relation to trans¬ 
actions in the United Kingdom affecting the revenues of the 
Federation, of the Federal Railway Authority, or ot any 
Province as may be prescribed by an Order of His Majesty in 
Council or by an Act of the Federal Legislature varying or 
extending such an order, and shall be subject to the general 
superintendence of the Auditor-General of India. 

The reports of the Auditor-General of India relating to the 
accounts of the Federation shall be submitted to the Governor- 
(ieneral who shall cause them to be laid before the Federal 
Legislature, and the reports of the Auditoi-(ieneral of India or of 
the Auditor-Cieneral of the Province, as the case may be, relat¬ 
ing to the accounts of a Province shall be submitted to the 
Governor of the Province, who shall cause them to be laid before 
the Provincial Legislature. The reports of the Auditor of 
Indian Home Accounts shall be submitted to the Auditor-General 
of India or of the Province according as the accounts relate to 
the revenues of the Federation or of the Province. 

The accounts relating to the discharge of the functions of 
the Crown in its relations with Indian States shall be audited by 
the Auditor-General of Lidia, or, in so far as these accounts 
concern transactions in the United Kingdom, by the Auditor of 
Indian Home Accounts acting on his behalf and under his 
general superintendence, and the Auditor-General of India shall 
make to the Secretary of State annual reports on the accounts 
so audited by him or on his behalf. 

Lands, buildings, and property which were previously 
vested in His Majesty for the purposes of the Government of 
India are now vested as follows : — 

(a) In His Majesty for the purposes of the Government 
of the Province. 

(b) I11 His Majesty for the purposes of the Government of 
the Federation. 

' (c) In His Majesty for the purposes of exercise of the 
functions of the Crown in relation to the Indian States. 
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(d) In His Majesty for purposes of His Majesty’s Govern¬ 
ment in the United Kingdom in the case of property used for 
the purposes of the Department of the Secretary of State in 
Council. 

Section 172 (5) provides that any question which may arise 
within the five vears next following the commencement of Part 
III of the Government of India Act, relating to constitution of 
Governors’ Provinces, as to the purposes for which any lands 
or buildings are vested in His Majesty mav he determined by 
His Majesty in Council. 

'rile executive authority of Federal and Provincial Govern¬ 
ments has been extended to acquisition and disposal of property, 
and to the making of contracts subject to any Act of the appro¬ 
priate Legislature. All such contracts unless made by the 
Federal Railway Authority, shall be expressed to be made by 
the Governor-General or by the Governor of the Province as the 
case may be, and shall be executed by such persons and in such 
manner as he may direct or authorise. Neither the Governor- 
General nor the Governor, nor the Secretary of State shall be 
personally liable in respect of any contract or assurance made 
or executed for the purposes of the Act, nor shall any person 
making or executing any such contract or assurance on behalf 
of any of them be personally liable in respect thereof. The 
Federation or the Provincial Government may also sue and be 
sued in its own name. 

(3)—The Federal Government 
(i)—The Executive 

Sphere of executive authority of the Federation .—The 
executive authority of the Federation is exercised on behalf of 
His Majesty by the Governor-General and subject to the provi¬ 
sions of the Government of India Act it extends to :_ 

(«) matters with respect to which the Federal Legislature 
has the power to make laws; 

(b) raising in British India of naval, military, and air 
forces, and governance of His Majesty’s - forces borne 
on Indian establishments; and 
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(c) exercise of such rights, authority and jurisdiction as 
are exercisable by His Majesty by treaty, grant, 
usage, sufferance, or otherwise in and in relation to 
the tribal areas. 

In addition to his functions as executive authority of the 
Federation, to the Governor-General may be delegated surh 
powers of His Majesty as His Majesty may assign to him. 

This jurisdiction of the Federal Government is subject to the 
following limitations:— 

i. It does not extend in any Province to matters, save as 
expressly provided by the Act, with respect to which 
the Provincial Legislature has the power to make 
laws. 

11. It extends to a Federated State subject to 
such limitations as may be specified in its Instrument 
of Accession. 

i'll. It does not extend to enlistment or enrolment, in any 
forces raised in India, of any person unless he is a 
British subcct or a native of India or of territories 
adjacent to India. 

if. Commissions in the forces raised by the Federation shall 
be granted by His Majesty save in so far as he may 
delegate that power. 

The executive authority of the Ruler of a Federated State 
shall continue to be exercisable in that State regarding matters 
with respect to which the Federal Legislature has the power to 
make laws except in so far as it is excluded by virtue of Fede¬ 
ral law. 

The Federal Government is not concerned with the powers • 
connected with exercise of the functions of the Crown in its rela- 1 
tions with the Native States. These are exercisable by His 
Majesty’s Representative appointed for the purpose, provided that 
it shall be lawful for His Majesty to appoint one person to fill 
both the offices of the Governor-General and Representative of 
the Crown in relation to the Indian States. 
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Administration of Federal Affairs. —The administration of 
Federal affairs by the Governor-General may be conveniently 
grouped as follows :— 

(t) Departments in respect of which the Governor-General 
is required to act in his discretion _These are in relation to:— 

(a) defence; 

(h) external affairs except the relations between the Federa¬ 
tion and any part of His Majesty’s Dominions; 

(c) ecclesiastical affairs; and 

(</) tribal areas. 

To a ssist him in the exercise of these functions the Governor- 
General may appoint Councillors, not exceeding three in number, 
whose salaries and conditions of service shall bo such as may he 
prescribed by His Majesty in Council. 

(//) Administration of railways.-- This is placed under a 
Statutory Rail wav Board. 

(it/) Administration of British Baluchistan —This will be 
subject .to the direction and control of the Governor-General in his 
discretion. 

(/?') Departments transferred to the control of Ministers — 
In the administration of the remaining federal subjects, the Act 
provides for a Council of Ministers, not exceeding ten in number, 
to aid and advise the Governor-General in the exercise of his 
functions excepting such as he is required to discharge 
in his discretion. Ministers are chosen bv the Governor-General 
and hold office during his pleasure. They get such salaries as 
may be determined by Act of the Federal Legislature, and in the 
absence of it as may be fixed by the Governor-General provided 
that the salary of a Minister shall not be varied during his term 
of office. In the exercise of his functions with respect to 
choosing, summoning, and fixing of salaries, and dismissal of 
Ministers, and presiding at meetings of the Council of Ministers, 
the Governor-General acts in his discretion. If for a period of 
six consecutive months a person appointed as Minister does not 
become a member of the Federal Legislature he shall at the 
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expiration of that period cease to be a Minister. The_minia¬ 
erial control, over the administration of transferred departments 
s made_suhjecl to . the following limitations :— 

(«) Ministeis have not the right to tender advice in such 
matters in respect of which the Cloyeroor-General is 
required to act in his discretion. 

(/>) In several cases, though he gets ministerial advice, the 
Governor-General is empowered to exercise his 
i ndiv idual, judg ment. 

(c) In particular the Governor-!ienrral is entrusted with 
the following special responsibilities in the exercise of 
his functions, and if and in so far as any special res¬ 
ponsibility is involved he is required to exercise his 
individual judgment as to the action to be taken :— 

(/) prevention of any grave menace to the peace or tran¬ 
quillity of India or any part thereof; 

(i») safeguarding of the financial stability and credit of the 
Federal Government; 

(iill) safeguarding of the legitimate interests, of minorities; 

(»?') securing to, and to the dependents of persons who arc 
or have been members of the public services of any 
rights provided or preserved for them by or under the 
Government of India Act, 1935, and the safeguarding 
of their legitimate interests; 

(v) securing in the sphere of executive action of the purpos¬ 

es which the provisions of chapter (iff) of Part V of 
the Government of India Act, 1935, with respect to 
discrimination, etc., are designed to secure in relation 
to legislation; 

(vi) prevention of action which would subject goods of 

United Kingdom or Burmese origin imported into 
India to discriminatory or penal treatment; 

(vii) protection of the rights of any Indian State, and the 

rights and dignity of the Ruler thereof; and 
. (viii) securing that the due discharge of his functions ip 
matters with respect to which he is required to act in 




3^6 


GOVERNMENT OF INDIA 


his discretion or to exercise his individual judgment 
is not prejudiced or impeded by any course of action 
taken with respect to any other matter. 

(d) Limitations arc* imposed on the transfer of Federal 
finance. In addition to his special responsibility of 
safeguarding the financial stability and credit of the 
Federal Government, the Governor-General is em¬ 
powered to appoint in his discretion a Financial 
Adviser. Besides, vide Section 132 of the Act, the 
functions of the Governor-General.with.respect to the 
following matters relating to the Reserve Bank shall 
be exercised by him in his discretion, that is to say :— 

(i) the appointment and removal of the Governor 
and Deputy Governors of the Bank, the approval of their salaries 
and allowances, and the fixing of their terms of office; 

(») the appointment of an officiating Governor or Deputy 
Governor of the Bank ; 

(ill) the supersession of the Central Board of the Bank and 
any action consequent thereon; and 
(iv) the liquidation of the Bank. 

In nominating and removing from office the Directors of the 
Bank, the Governor-General shall exercise his individual judg¬ 
ment. No bill or amendment which affects the coinage or cur¬ 
rency of the Federation or the constitution or functions of the 
Reserve Bank shall be introduced into or moved in the Federal 
Legislature without previous sanction of the Governor-General 
in his discretion. 

If a question arises whether any matter is or is not a matter 
as respect which the Governor-General is required by the law to 
act in his discretion or to exercise his individual judgment, the 
decision of the Governor-General in his discretion is final. In 
•all cases in which the Governor-General is required to act in his 
discretion or to exercise his individual judgment he shall be 
under the general control and directions of the Secretary of 
State who before giving any directions is required to satisfy 
himself that nothing therein requires the Governor-General to 
act in any manner inconsistent with the Instrument of Instruc¬ 
tions issued to him by His Majesty. 
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All executive action of the Federal Government is expressed 
to be taken in the name of'he* Governor-General who shall also 
make rules for the more convenient transaction of the business 
of the Government and for the allocation of business among the 
Ministers. 

The Financial Adviser .—The Governor-General may appoint ^ 
a person to be his Financial Adviser, holding office during his ' 
pleasure, and determine his salary and conditions of service. It ; 
shall be the duty of the Financial Adviser to assist him by his 
advice in the discharge of his special responsibility of safeguard¬ 
ing the financial stability and credit of the Federal Government, 
and also to give advice to the Federal Government upon any 
matter relating to finance with respect to which he may be 
consulted. Though it is discretionary with the Governor- 
General to make or not to make the appointment, the law 
provides that if the Governor-General has decided to appoint a 
Financial Adviser, he shall before making the appointment, other 
than the first appointment, consult his Ministers as to the person 
to be selected. The Report of the Joint Select Committee of 
Parliament observed, “We have no doubt that the Governor- 
General will always endeavour to secure the appointment of a 
person acceptable to his Ministers; for since we may assume 
that he will be a person selected not only by reason of his 
financial qualifications but also for his tacts and commonsense, 
the value of his services would in our judgment be no less 
diminished if he held himself aloof from Ministers than if he 
sought to interfere in matters outside his proper functions. We 
think that such an adviser, if the right selection is made, may 
prove to be of the greatest assistance both to the Governor-General 
and to Ministers, and that the more successful he is in the per¬ 
formance of the duties attaching to his office, the less likelihood 
there will be of the necessity arising for the exercise by the 
Governor-General of his special power in the financial field.’’* 

The Advocate-General of the Federation .—The Governor- 
General makes the appointment and fixes the remuneration in the 
exercise of his individual judgment. The person selected shogld 
possess the qualifications required for appointment of .a. Judge 
of the Fede ral C ourt. He shall hold office during the Governor- 
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General's pleasure and give advice to the Federal Government 
upon such legal matters, and perform such other duties of a legal 
character as may he referred or assigned to him by the Governor- 
General. In the performance of his duties he has the right of 
audience in all courts in British India and in a case in which 
federal interests are concerned, in all courts in any Federated 
State. 

Joint deliberations between Ministers and Counsellors .—For 
j successful working of the dyarchical system, much tact and 
! sympathy would be required on the part both of Ministers and 
I Counsellors. The White Paper stated that the proposals which 
it contained proceeded on the basic assumption that every 
endeavour will be made by those responsible for working the 
constitution to approach the administrative problems which will 
present themselves in the spirit of partners in a common enter¬ 
prise. The Joint Select Committee Report observed:— 

‘‘The Federal Government will l>r a dyarchical, ami net a unitary, 
government, the Governor-General's Ministers having the constitutional 
right to tender advice to him on the administration of n part only of the 
affairs of the Federation, while the administration of the other pnrt re¬ 
mains the exclusive responsibility of the Governor-General himself. In 
these circumstances it ia clear that the Governor-General's Counsellors, 
who will he responsible to the Governor-General alone and will share none 
of the responsibility of the Federal Ministers to the Federal Legislature, 
cannot be members of the Council of Ministers. It has indeed been 
suggested that, for the purpose of securing a greater uuity in the Govern¬ 
ment, the Counsellors ought to form part of the Ministry, entering and 
leaving office with them, whatever the political complexion of the 
Ministry may he. An artificial arrangement of this kind, completely 
divorced from the realities of the situation, is in our opinion quite in¬ 
admissible. The Counsellors could not by a simulated resignation 
diminish their responsibility to the Governor General, nor would the 
Government become any more unitary than it was before. It is no 
doubt true that legal fictions wbicli musk n change of substance by pre¬ 
serving the outward form have often proved a valuable aid to constitutional 
development; but a fiction whereby the form hut not the substance is 
altered can serve no useful purpose. We hope nevertheless that the Coun¬ 
sellors, even if they cannot share the responsibility of Ministers, will be 
freely admitted to their deliberations—and indeed that there will be free 
resort ,by both parties to mutual consultation. It would indeed be difficult, 
if not impossible, to conduct the administration of the Department of De-' 
fence in complete aloofness from other Departments of government; and 
the maintenance of close and friendly relations with Departments under 
the control of Ministers can only increase its efficiency. We understand 
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the intention of Ilis Majesty's Government to he that the primiple of 
joint deliberation shall he recognised and encouraged hy ths Governor 
General's Instrument of Instructions. We warmly approve the principle, 
and we think that it will prove a valuable addition to the machinery of 
government, without derogating in any way from the personal it.spK.nsi- 
bility of the Governor-General for the administration of the Reserved De¬ 
partments.”* 

Conduct of business of the Federal Government _The 

Governor-General is empowered to make rules in his discretion , 
for the transaction of business of the Federal Government and 
the allocation of business among- Ministers. These rules will 
include provisions requiring Ministers and Secretaries to Govern¬ 
ment to transmit to the Governor-General all such information 
as may be specified in the rules, or as tin* Governor-General may 
otherwise require to be so transmitted, and in particular re¬ 
quiring a Minister and the appropriate Secretary to bring to the 
notice of the Governor-General any matter under consideration 
by him which involves, or appears likeh to involve, any special 
responsibility of the Governor-General. 

(ii)—'The Legislative Authorities 

Composition, etc., of the Federal Legislature. —The Federal 
Legislature consists of the Governor-General anti two Chambers 
known as the Council of State and the Federal Assembly. 'Thg. ( ^ 
Council of State consists of .one hundred and fifty-six representa- f- ,■ 
Fives of British India, and not more than one hundred and four 
representatives of Indian States. The Federal Assembly 
consists of Iwo hundred and fifty representatives of British India 
and not more than one hundred and twenty five representatives 
of Indian States. ) 

The Council of State is a permanent body, one-third of its 
representatives retiring every third year. The life of the 
Federal Assembly is five years, unless sooner dissolved. 

The Governor-General may, in his discretion, from time to 
time summon, prorogue, and address the Chambers or send 
messages to the Chambers or dissolve the Federal Assembly 
provided that the Chambers shall be summoned to meet at least 
once in every year. 


•Vol I, p. 104 . 
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Each Chamber'elects its President and Dep uty Presid ent and 
th eir salar ies may be fixed by Act flf the Legislature, but until 
provision is so made they will get such salaries as may be fixed 
by the Governor-General. The President and the Deputy 
President may be removed from office by a res olution of_jhe 
Chamber, and may resign his office by writing addressed to the 
Governor-General. The President and Deputy. President.of Jiie 
Federal Assembly are designated the Speaker and Deputy 
Speaker respectively. 

Every member before taking his seat is required to subscribe 
to a n oath in the prescribed form before the Governor-General or 
some person appointed by him. No person can be a member 
of both the Chambers. Even a Minister or a Counsellor, 
though he may take part in the proceedings of either Chamber, 
is entitled to vote only in the Chamber of which he is appointed 
a member. 

A person will cease to be a member and his seat will become 
vacant in any of the following circumstances r 

(/) When he ceases to possess any of the qualifications 
which he was under the provisions of the Act requir¬ 
ed to possess when he was chosen a member of the 
Chamber. 

(if) On becoming subject to one of the disqualifications 
mentioned in S.S. (i) of Section 26 of the Act, c.g., 
lidding office of profit under the Crown in India, 
being declared by court to be of unsound mind, 
being an undischarged bankrupt, judjtial conviction, 
etc. 

(in) Bv resign ing his seat. 

(/«•) On the Chamber declaring his seat vacant by reason 
of his absence without permission for sixty days. 

For the purposes of these rules, a person shall not be deemed 
to hold an office of profit under the Crown in India by reason 
only that (a’) he is a Minister either lor the Federation or for a 
Province, or ( b) while serving a State he remains a member of 
one of the services of the Crown in India and retains all or any 
of his rights as such. 
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Members are chosen in accordance with the provisions con¬ 
tained in the first Schedule to the Government of India Act and 
receive such salaries and allowances as may from time to time 
be determined by Act of the Federal Legislature. 

Subject to the provisions of the Government of India Act 
and the rules and Standing Orders regulating the procedure, 
members have the .privilege of freedom of speech in the Legis¬ 
lature. In other respects, the privileges of members shall be 
such as may from time to time be defined by Act of the Federal 
Legislature, and until so defined shall be such as were imme¬ 
diately before the establishment of the Federation enjoyed by 
members of the Indian Legislature. 

Limitations on Legislative Powers of the Federal Legi slatu re. 
—The following limitations are imposed by the Act on legislative 
authority of the Federal Legislature. 

I. V’ide Section 108 (1), previous sanction of the Governor- 
General, given in his discretion, is required for introduction in 
either Chamber of any_BilI or amendment which :— 

(a) repeals, amends or is repugnant to any provisions of 
any Act of Parliament extending to British India; or 

(/») repeals, amends or is repugnant to any Governor- 
General’s or Governor’s Act, or any ordinance pro¬ 
mulgated in his' discretion by the Governor-General 
or a Governor; or 

(c) affgets. matters as respects which the Governor-General 
is by or under rhis Act, required to act in h is discre ¬ 
tion ; or 

(</) repeals, amends or affects any Act relating to anyi 
police forc e; or 

(*) affec ts the p roced ure for criminal proceedings in which 
European British subjects are concerned; or 

(/) subjects persons not residents in British India to greater 
taxation than persons residents in British India or 
subjects companies not wholly controlled and managed 
in British India to greater taxation than companies 
wholly controlled or managed therein; or 
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(g) affects the grant of relief from any Federal tax on 
income in respect of income taxed or taxable in the 
United Kingdom. 

II. Vide Section i io, the Federal Legislature has not the power 
(a) to make any law affecting the Sovereign or the Royal Family, 
or the succession to the Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of India, or the law of British 
Nationality, or the Army Act, the Air Force Act, or the Naval 
Discipline Act, or the law of Prize or Prize Courts, or (b) except 
in so far as is expressly permitted by the Government of 
India Act, to make any law amending any provision of this Act, 
or any Order in Council made thereunder, or any rule, made under 
the Act by the Secretary of State, or by the Governor-General or a 
Governor in his discretion, or in the exercise of his individual 
judgment, or (c) except in so far as is expressly permitted by the 
Government of India Act to make any law derogating from any 
prerogative right of His Majesty to grant special leave to appeal 
from any court. 

III. No Federal law is valid which contravenes the provi¬ 
sions made in the Government of India Act against discriminatory 
legislation. ' 

'Chapter III of Part V of the Act imposes restrictions on the 
authority of both Federal and Provincial Legislatures to pass 
discriminatory legislation in certain matters against British sub¬ 
jects domiciled, British trading companies incorporated, and ships 
registered in the United Kingdom. The general principle 
applied is of reciprocity of treatment in the two countries, and to 
secure this provision is made for entering into a convention by 
His Majesty’s Government in the United Kingdom and the 
Federal Government of India. Companies incorporated under 
the laws of the United Kingdom and carrying on business in 
India are made eligible for grants and subsidies out of the public 
moneys in India to the same exent ns companies incorporated 
under the laws of British India. 

I IV. A Bill which prescribes the professional or technical 
'cpialifications which are to be requisite for any purpose in 
British India or which imposes by reference to such qualifications 
any disability, etc., shall not be introduced in the Federal Legis- 
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lature without previous sanction of the Governor-General in his I 
discretion. 

V. No Federal law shall have the effect of contravening 
Section 120 of the Government of India Act which makes provi¬ 
sion, subject to prescribed conditions, for mutual recognition of 
the Diplomas to practise medicine, surgery, midwifery in the 
United Kingdom and in India. 

VI. No Bill or amendment which affects the coinage or 
currency of the Federation or the constitution q r functions of the 
Reserve Bank shall be introduced in the Federal Legislature 
without the previous sanction of the Governor-General in his 
discretion. 

VII. If the Governor-General in his discretion certifies that 
the discussion of a Bill, clause, or amendment would affect the 
discharge of his special responsibility for the prevention of any 
grave menace to the peace or tranquillity of India he may in his 
discretion direct that no further proceedings shall be taken in 
relation to it. 

Legislative procedure .—Subject to special provi¬ 
sions of this Act with respect to financial Bills, 
a Bill may originate in cither Chamber. A Bill, 
pending in the Federal Assembly or which having been 
passed by the Assembly is pending in the Council of State, lapses 
on a dissolution of the Assembly. 

Where the Chambers are disagreed regarding a Bill the 
Governor-Genera! may in his discretion refcx.it for the purpose 
of deliberating and voting in a joint session of the two Chambers. 

Subject to the provisions of the Act and special powers in 
this behalf of the Governor-General the Chambers make their 
own rules regulating procedure and conduct of business. 

The Governor-General after consultation with the President 
of the Council of State and the Speaker of the Legislative 
Assembly may make rules as to the procedure with respect to 
joint sittings of and communications between the two Chambers. 
At such joint sittings the. President of the Council of State or, in 
bis absence, such person as may be determined by the rules of 
procedure shall preside. 
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All proceeding’s in the Federal Legislature^shall be con¬ 
ducted in English provided that the rules made by the 
Chamber may provide for enabling persons unacquainted or not 
sufficiently acquainted with English language to use another 
language. 

Special provisions in respect of financial bills _ A financial 

bill is defined by Section 37 of the Act as a bill or amendment 
making provisions:— 

(a) for imposing or increasing any tax; or 

(fi) for regulating the borrowing of money or the giving of 
any guarantee by the Federal Government, or for 
amending the law with respect to any financial obliga¬ 
tions undertaken or to be undertaken bv the Federal 
Government; or 

(c) for declaring any expenditure to be expenditure charged 
on the revenues of the Federation, or for increasing 
the amount of any such expenditure. 

.A financial bill must originate in the Assembly, shall not be 
introduced or moved except on the recommendation of the 
Governor-General. 

A Bill which, if enacted and brought into operation way Id 
involve expenditure from the revenues of the Federation shall 
not he passed by either Chamber unless the Governor-General has 
recommended to that Chamber the consideration of the Bill. 

The “annual financial statement” or budget of the Federa¬ 
tion shall be submitted in_the form of demands for grants first 
to the Assembly, and thereafter to the Council of State. No 
demand shall be made except on the recommendation of the 
Governor-General. Items which relate to “ expend iture charged 
upon the revenues of the Federation” shall not be submitted to 
vote but, barring items (a) and (/), these are all open to dis¬ 
cussion. T he follow ing expenditure is by Section 33 (3) describ¬ 
ed as “expenditure charged on the revenues of the Federation,” 
and if a doubt arises whether a proposed expenditure does or 
does not fall within this category it shall be decided by the 
Governor-General in his discretion :— 

{a) tjje^salary and allowan ces of the Governor-General and 
other expenditure relating to his_ office for which provision is 
required to be made by Order in Council; 
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(b) debt charges for which the Federation is liable including 
interest, sinking fund charges and redemption charges, and other 
expenditure relating to the raising of loans and the service and 
redemption of debt; 

(c) ^he salaries anil allowances of Ministers, of Counsellors, 
of the Financial Adviser, of the Advocate-General, of Chief Com¬ 
missioners, of the personal anil Secretarial Staffs of the Governor- 
General and of the staff of the Financial Adviser; 

(d) the salarie s, allowances, and pensions payable to or in 
respect of judges of the Federal Court, and the pensions payable 
to or in respect of judges of any High Court; 

(e) expenditure for the purpose of the discharge by the 
Qovernor-General of his functions with respect to defence anil 
ecclesiastical affairs, his functions in respect t o e xternal affairs 
in so far as he is by or under this Act required in the exercise 
thereof to act in his discretion, his function in or in, relation tq 
trib al a reas, and his functions in relation to the administration 
of any territory in the direction and control of which he is under 
the Government of India Act required to act in his discretion; 
provided that the sum so charged in any year in respect of expen¬ 
diture on ecclesiastical affairs shall not exceed forty-two lakhs of 
rupees exclusive of pension charges; 

(/) the sums payable to His Majesty out of the revenues 
of the Federation in respect of the expenses incurred in discharg¬ 
ing the functions of the Crown in its relations with Indian Stqtes; 

(g) any gr ants for purposes connected with the adminis¬ 
tration of any areas in a Province which are for the time being 
excluded areas; 

(h) any sugis required to satisfy any judgment, decree ot 
award of any court or arbitral tribunal; and 

(/) any other expenditure declared by the Government of 
India Act, 1935, or any Act of the Federal Legislature to be so 
charged. 

The estimates are submitted in the form of demands fori 
grants to the Federal Assembly and thereafter to the Council of \ 
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, State provided that where the Assembly have refused to assent 
to any demand, that demand shall not be submitted to the Council 
of State, unless the Governor-General otherwise directs, and 
where the Assembly have assented to a demand subject to a 
reduction of the amount specified therein, a demand for the 
reduced amount only shall be submitted to the Council of State, 

1 unless the Governor-General otherwise directs. 

If on consideration of the Financial estimates relating? to 
items other than those charged upon the revenues of the Federa¬ 
tion the Chambers differ with respect to any demand the Gover¬ 
nor-General shall summon them to a joint sitting for the purpose 
of deliberating and voting on the demand as to which they dis¬ 
agree and the decision of the majority present and voting shall 
be deemed to he the decision of the two Chambers. 

The budget shall be deemed to have been passed in the form 
in which it is agreed to by both the Chambers provided that if the 
Chambers have not assented to any demand for a grant or have 
assented subject to a reduction of the amount specified therein, the 
Governor-General may, if in his opinion the refusal or reduction 
would affect the due discharge of any of his special responsibili¬ 
ties, treat as sanctioned such additional expenditure, not exceed¬ 
ing the amount of the rejected demand or the reduction, as the 
case may be, as appears to him necessary in order to enable him 
to discharge that responsibility. 

The financial rules given above apply equally in case of both 
annual and supplementary estimates laid before the Chambers. 

Slates Representatives and British Indian legislation .—One 
of the questions on which the British India Delegation laid much 
stress was that a provision should be included in the Government 
of India Act prohibiting States’ representatives from voting on 
matters of exclusively British India concern. The Delegation 
urged that in a division on a matter concerning solely a British 
India subject the States' representatives should not be entitled to 
vote; that if a vote of no confidence is proposed on a matter 
relating solely to a British India subject, the States’ representa¬ 
tives should be entitled to vote since the decision might vitallv 
affect the position of Ministry formed on a basis of collective 
responsibility and that if a Ministry is defeated on g. subject of 
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exclusively British India interest, it should not necessarily resign.j 
The Joint Select Committee did not accept these suggestions and 
observed :— 

“We do not think that these suggestions would in any way meet the 
case. Circumstances may mnke any vote of a Legislature, even on « matter 
intrinsically unimportant, an unmistakable vote of no confidence; the 
distinction between formal votes of no confidence and other votes is an 
artificial and conventional cue. and it would he impossible to base any 
statutory enactment upon it. On the other hand, the States have made it 
dear that they have no desire to interfere in matters of exclusively 
British India concern, nor could we suppose that it would lie in their 
interest to do so; hut they are anxious, for reas- ns v. Inch we appreciate, 
that their representatives should not he prevented by any rigid statutory 
provisions from exercising their own judgment, from supporting a Ministry 
with whose general policy they are fully in agreement, or frem withhold¬ 
ing their support from a Ministry whose policy they disapprove. In 
these circumstances we think that the true solution is that there should be 
no statutory prohibition, hut tliut the matter should he regulated l>y the 
common sense of both sides and hy the gniwLli of constitutional piactice 
and usage.’’* 

The Governor-General's special powers of legislation .—The 
Governor-General is conferred twofold power to secure legislation 
which he considers essential for the discharge of his functions, 
viz ., (a) by promulgating ordinances, and (b) by enacting Gover¬ 
nor-General's Acts. 

i. Ordinances .—For the purpose of promulgating ordinanc¬ 
es the constitution makes a distinction between :— 

(a) functions in the discharge of which the Governor- 
General is required hy the law to act in his discretion or to 
exercise his individual judgment; and 

( b ) other functions. 

In respect of the first the Governor-General may at any time, 
in his discretion, promulgate sucli ordinances as in his opinion the 
circumstances of the case may require subject to the following 
limitations :— 

i. The maximum period for which the ordinance can remain 
in force is_ six months provided that by a subsequent ordinance 

•Vol I, pp. 118-19. 
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its operation may be extended for a further period not exceeding 
six months. 

ii. Where operation of an ordinance is e xtended f or a 
further period, such subsequent ordinance shall be communicate d 
forthwith to the Secretary of State and shall bejaid bv him 
before each House of Parliament. 

iiV. The ordinance, like Act of the Federal Legislature, is 
subject to disallowance by His Majesty. 

iv. In respect of their subject-matter, ordinances are govern¬ 
ed by the same limitations as apply to Acts of the Federal Legis¬ 
lature. If and in so far as an ordinance makes a provision 
which the Federal Legislature would not be competent to enact, 
it shall be void. 

In respect of the second category of cases, the power of the 
Governor-General to promulgate ordinances is subject to the 
following limitations:— 

»’• The ordinances can be promulgated only when the 
Federal Legislature is not in session. 

ii. The ordinance shall he laid before the Federal Legisla¬ 
ture and shall cease to operate at the expiration of six weeks 
from the reassembly of the Legislature, or, if before the expira¬ 
tion of that period resolutions disapproving it are passed by both 
the Chambers, upon the passing of the second of those resolu¬ 
tions. 

Hi. lhe ordinance, like Act of the Federal legislature, 
is subject to disallowance by His Majesty. 

iv. In respect of their subject-matter ordinances are 
governed by the same limitations ns apply to Acts of the Federal 
Legislature. If and in so far as an ordinance makes a provi¬ 
sion which the Federal Legislature would not be competent to 
enact, it shall be void. 


v. The ordinance shall not be promulgated, without instruc¬ 
tions from His Majesty, if the Governor-General would tiave 
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deemed it necessary to reserve a Bill containing the same 
provisions for the signification of His Majesty’s pleasure there¬ 
on. In the promulgation of an ordinance under this power the 
Governor-General shall exercise his individual judgment if a Bill 
containing the same provision would under the Act have required 
his previous sanction to the introduction thereof in the Legisla¬ 
ture. 

ii. Gove mo r-G cue nil’s Jets _The Governor-General is also 

empo were d lo-make laws in the form of Governor-General's Acts 
in his discretion in matters relating to functions in which he is 
required to act in his discretion ot._to exercise his in divid ual 
judgm ent. The exercise of this power is subject to the follow¬ 
ing limitations:— 

Chambers of the- LegislatuCc. to_£xplain the circum - 
stances which, in his opinion render legislation,essen¬ 
tial and unless the Bill is enacted by him forthwith, 
he shall before enacting the Bill consider any address 
which may have been presented to him bv eithc- 
Chamber with reference to the Bill. 

(/>) The Act shall be communicated forthwith to the .Secre¬ 
tary of State, and shall be laid by him before each 
House of Parliament. 

(c) It is subject to disallowan ce in the same manner as an 

Act of the Federal Legislature assented to by the 
Governor-General. 

(d) If and in so far as a Governor-General's Act makes a 

provision which the Federal Legislature would not 
under the Act be competent to enact, it shall be void. 

(iii)-The Federal Court 

Its composition .—The Court consists of a.Chief Justice, of 
■India a nd n ot more than six puisne judges, all,appointed by--His J 
Majesty^ by warrant under the Royal Sign Manual and holding 
office untifthe age of sixty-five ye ars. His Majesty may increase 
the number of puisne judges but this shall not be done unless and 



GOVERNMENT OK INDIA 


34 ° 

until an address praying for an increase has been presented by 
the Federal Legislature to the Governor-General for submission 
to His Majesty. To be qualified for appointment as a judge of 
the Federal Court the person should have been at least for five 
years a judge of a High Court in British India or in a Federated 
State, or a barrister or pleader of at least ten years standing, 
and to be qualified for appointment ns a Chief Justice the person 
should be a barrister or pleader of at. least fifteen years stand- 
‘PKT- 


'Phc Federal Court shall be a court of record and shall sit in 
Delhi and at such other place or places if any, as the Chief, 
Justice of India may, with the approval of the Governor-General, 
from time to time appoint. A judge may be removed from his 
office by His Majesty on the ground of misbehaviour, or of 
infirmity of mind or body, if the Judicial Committee of the Privy 
Council, on reference having been made to them, report that the 
judge ought to be removed upon any such ground. 

Its jurisdiction .—The court’s jurisdiction is threefold, via., 
original, appellate, and advisory. 

The court’s origina l jurisdiction, to the exclusion of any other 
court, extends to any dispute which involves question (whether 
of law or fact) on which the existence or extent of a legal right 
depends, bewccn two or more of the Federal parlies, that is to 
say between the Federation, the Provinces, and the Federated 
States subject to the following exceptions :— 

(a) A__dispute arising under any agreement, if the agree¬ 
ment otherwise expressly provides. 

( h) In the case of a dispute to which a State is a party the 
Federal Court has jurisdiction only if the dispute (a) 
concerns the interpretation of the Government of 
India Act or any Order in Council made thereunder, 
or the extent of the legislative or executive authority 
vested in the Federation by virtue of the Instrument of 
Accession of that State; or (b) concerns some matter 
with respect to which the Federal Legislature has 
power to make laws in relation to that State; or (c) 
arises under an agreement under Part VI of the 
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Government of India Act in relation to the adminis¬ 
tration in that State of a law of the Federal Legisla¬ 
ture; or (d) arises under an agreement made after the 
establishment of the Federation, with the approval 
of His Majesty’s Representative for the exercise of 
the functions of the Crown in its relation with Indian 
States, between that State and the Federation or a 
Province, being an agreement which expressly provid¬ 
es that the said jurisdiction shall extend to such a 
dispute. 

In the exercise of its original jurisdiction the’court shall not 
pronounce any judgment other than a declaratory judgment. 

The Court’s appellate jurisdiction extends to appeals from 
High Courts in British India sis well as to appeals from High 
Courts in the Federated States. 

In the case of judgment, decree, or final order of a High Court 
in British India an appeal shall lie only in the following cases :— 

(a) If the High Court certifies that the case involves a sub¬ 

stantial questions of law as to the interpretation of the 
Government of India Act nr any Order in Council made 
thereunder. 

(b) Such civil cases to which jurisdiction of the Court is 

extended by Act of the Federal Legislature provided 
that no appeal shall lie under any such Act unless the 
amount of the claim or subject-matter in dispute is_ 
not less than fifty thousand rupees or such other sum 
not less than fifteen thousand rupees as may be speci¬ 
fied by the Act, or special leave of the Federal Court 
to appeal is obtained. 

If the Federal Legislature makes such provision as is men¬ 
tioned in clause (b), consequential provision may also be made by 
Act of the Federal Legislature for the abolition in whole or in 
part of direct appeals in civil cases to the Privy Council. No 
Bill or amendment, however, for this purpose or for purposes 
under clause ( b) shall be introduced into the Federal Legislature 
without the previous sanction of the Governor-General in his 
discretion. 
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In the case of judgment, etc., of a High Court in a 
Federated State an appeal will lie on the ground that a question 
of law has been wrongly decided, being a question which con¬ 
cerns the interpretation of the Government of India Act or any 
Order in Council made thereunder, or the extent of the legislative 
or executive authority vested in the Federation by virtue of the 
Instrument of Accession of that State, or arises under an agree¬ 
ment made under Part VI of the Government of India Act in 
relation to the administration in that State of a law of the 
Federal Legislature. An appeal under this provision shall be by 
way of special case to be stated for the opinion of the Federal 
Court by the High Court. 

The Court is also conferred by the law advisory jurisdiction. 
The Governor-General may, in his discretion, refer to the Federal 
Court any question of law of special public importance for con¬ 
sideration and report. 

I When the Federal Court has allowed an appeal it shall remit 
the case to the court from which the appeal was brought and 
such court shall give effect to the decision of the Federal Court. 
The Act provides that all authorities, civil and judicial, through¬ 
out the Federation shall act in aid of the Federal Court. 

The Federal Court is empowered to make rules of its prac¬ 
tice and procedure with the approval of the Governor-General 
given in His, disc retion. 

An__appeal may be brought to the Privy Council from a 
decision of the Federal Court:— 

(o) in^the case of a judgment given in the exercise of its 
original jurisdiction in any dispute which concerns the 
interpretation of the Government of India Act or of 
an Order in Council made thereunder, or the extent of 
the legislative or executive authority vested in the 
Federation by virtue of Instrument of Accession of 
any State, or arises under an agreement made under 
Part VI of the Act in relation to the administration in 
any state of the law of the Federal Legislature; and 
(ft) iu. any-, other. case, by leave of the Fede ral Court or of 
His Majesty, in Coqpcil. 
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(iv)—The Federal Railway Authority 

The executive authority of the Federation in respect of the 
regulation, construction, maintenance, • and operation of railways 
in India shall be exercised by the Federal Railway Authority. Not 
less than three sevenths of the members of the Authority shall be 
persons appointed by the Governor-General in his discretion, and 
the Governor-General shall also in his discretion appoint a mem¬ 
ber of the Authority to be the President thereof. Except with 
the previous sanction of the Governor-General given in his discre¬ 
tion there shall not be introduced into, or moved in, either 
Chamber of the Federal Legislature any Bill or amendment for 
supplementing or amending the provisions of the 8th Schedule 
to the Government of India Act relating to the constitution of 
Railway Authority. The Authority in discharging their func¬ 
tions under the Act shall act on business principles, due regard 
being had by them to the interests of agriculture, industry, 
commerce, and the general public, and shall be guided hv such 
instructions on questions of policy as may be given to them by 
the Federal Government. If any dispute arises between the 
Federal Government anti the Authority as to whether a question 
is or is not a question of policy, the decision of the Governor- 
General in his discretion shall be final. The provisions of the 
Act relating to the special responsibilities of the Governor- 
General apply to matters entrusted to the Railway Authority as 
if the executive authority of the Federation in regard to those 
matters were vested in him and as if the functions of the 
Authority as regards those matters were the functions of Minis¬ 
ters. 'Phc Governor-General exercising his individual judgment, 
but after consultation with the Authority, may make rules for the 
transaction of business arising out of the relations between the 
Federal Government and the Authority. The rules shall include 
provisions requiring the Authority to transmit to the Federal 
Government all such information with respect to their business as 
may be specified in the rules, and in particular, provisions requir¬ 
ing the Authority or their chief executive officer to bring to the 
notice of the Governor-General any matter under consideration by 
the Authority or by that officer which involves, or appears likely 
to involve any special responsibility of the Governor-General. 

The Governor-General may from time to time appoint Rail¬ 
way Rates C o mmittee to give advice to the Authority in connec¬ 
tion with any dispute between persons using, or desiring to use, 
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a railway and as to rates or traffic facilities which he may require 
the Authority to refer to the Committee. No Bill or amendment 
making provision for regulating the rates or fares to be charged 
on any railway shall be introduced or moved in either Chamber 
of the Federal Legislature except on the recommendation of the 
Governor-General. 

There shall be a “ Railway Tribunal” consisting of a 
President and .two other persons'll) be selected to act in each 
case by the Governor-General in his discretion from a panel of 
eight persons appointed by him in his discretion, being persons 
with railway, administrative, or business experience. The Presi¬ 
dent shall be such one of the judges of the Federal Court as may 
be appointed for the purpose by the Governor-General in his dis¬ 
cretion after consultation with the Chief Justice of India and 
shall hold office for such period not less than five years as may 
be specified in the appointment, and shall be eligible for re¬ 
appointment for a further period of five years or less. The Act 
defines the matters in which the Tribunal alone shall have jurisdic¬ 
tion, and provides that an appeal shall lie to the Federal Court 
from any decision of the Railway Tribunal on a question of law. 
The President of the Tribunal may, with the approval of the 
Governor-General in his discretion, make rules regulating the 
practice and procedure of the Tribunal and the fees to be taken 
in proceedings before it. The Railway authority may enter into 
contracts, and may sue and be sued as a company operating a rail¬ 
way" may sue and be sued. 

All moneys received by the Authority shall be credited to the 
“Railway Fund” and all expenditure shall be defrayed out of 
that Fund. Any surpluses in the accounts of the Authority shall 
be apportioned between the Federation and the Railway Authori¬ 
ty in accordance with the scheme to be prepared by the Federal 
Government. 'Pile accounts shall he audited by the Auditor- 
General of India. 

(v) — Administration of Chief Commissionerships 

The following territories continue to be the Chief Com¬ 
missioners’ Provinces under the Act :— 

Delhi, Ajmer Merwara, Coorg, the Andaman and Nicobar 
inlands, and the area known as Panth Pipfloda. 



INDIA’S NEW CONSTITUTION 


345 


Aden has ceased to be a part of India. 

The Chief Commissionerships shall be administered by the 
Federal Government subject to the following special provi¬ 
sions :— 

(i) Appointment of a Chief Commissioner shall be made 
by the Governor-General in his discretion. 

(if) The provisions of the Act relating' to Police rul.es, non¬ 
disclosure of certain Police records, and information 
with respect to crimes of violence intended to over¬ 
throw the government shall apply in the case of Chief 
Commissionerships as in the case of Governors’ 
Provinces. 

(in) In respect of British-Baluchistan the Governor- 
General shall act in his discretion in directing and 
controlling the administration. No Act of the Federal 
Legislature shall extend to British-Baluchistan unless 
the Governor-General in his discretion by public noti¬ 
fication so directs, and the Governor-General may in 
his discretion make regulations for it which may 
repeal or amend any Act of the Federal Legislature for 
the time being applicable to the territory. The 
Regulations made under this authority shall be subject 
to disallowance by His Majesty in the same manner 
as in the case of Acts of the Federal Legislature 
assented to by the Governor-General. 

In respect of Andaman and Nicobar islands the Governor- 
General has the same power to make regulations as in the case 
of British-Baluchistan. 

In respect of Coorg, the Act has made no change in the 
constitution, powers, and functions of the Coorg Legislative 
Council. 

(vi)—Provision in case of failure of Constitutional 
machinery 

In a case of breakdown of the constitution, the Governor- 
General is, in his discretion, empowered to assume to himself by 
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Proclamation all or any of tlic powers vested in any Federal body 
or authority, other than the Federal Court, and to exercise the 
same in his discretion. Such Proclamation shall be communicat¬ 
ed forthwith to the Secretary of State and shall be laid by him 
before each House of Parliament, and shall cease to operate at 
the expiration of six months unless before the expiration of that 
period it has been approved by resolutions of both Houses of 
Parliament in which case it shall Continue in force so often as 
If the Governor-General, by a Proclamation under this authority, 
such resolutions are passed, for a further period of twelve months 
has assumed to himself any power of the Federal Legislature to 
make laws,any law made by him in the exercise of that power 
shall, subject to the terms thereof, continue to have effect until 
two years have elapsed from the date on which the proclamation 
ceased to have effect unless sooner repealed or re-enacted by Act 
of the appropriate Legislature. 

4.—The Provinces 

The ('inventors’ Provinces .—With the separation of Orissa 
apd Sind from Bchar and Bombay respectively, and severance 
of Burma from British India, there, are now eleven Governors’ 
Provinces, namely, . Madras, Bombay, Bengal, the United Pro¬ 
vinces, the Punjab, Behar, the Central Provinces anti Berar, 
Assam, the North-West Frontier Provinces, Orissa and Sind. 

(i)—The Executive 

Administration of Provincial affairs .—The executive authority 
of a Province, subject to the provisions of the Government of 
India Act, extends to matters with respect to which its Legislature 
has the power to make laws, and is exercised on'behalf of His 
Majesty by the Governor either directly or through officers sub¬ 
ordinate to him. The administration of Provincial affairs /nay 
he, grouped under three heads. 

(/) Functions in the discharge of which the Govern or is 
required tp .act ,on_,the advice ^if,-the__CqunciI of 
Ministers. 

(ii) Functions in the discharge of which he is required to 
ekercise his individual judgment. 
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(m) Functions in respect of which he is required to act in 
his discretion. 

Where question arises whether a given matter falls in one 
category or another, the decision of the (iovernor in his discre¬ 
tion is final, and the validity of anything done by the (Iovernor 
shall not be called in question on the ground that he ought ot 
ought not to have acted in his discretion, or ought or ought not 
to have exercised his individual judgment. 

Section 50 of the Act provides that except in so far as the 
Governor is required to act in his disci ction, there shall be a 
Council of Ministers “to aid and advise” him. Minis ters shall 
be chosen and summoned by the (iovernor, and shall hold office 
during his pleasure. The (iovernor may preside at the Cabinet 
meetings. If a person appointed Minister is for a period of six 
consecutive months not a member of the Provincial Legislature, 
he shall at the expiration of that period, cease to be a Minister. 

The Ministers’ salaries are determined by Act of the Provin¬ 
cial Legislature and until this is done they shall be fixed by the 
Governor, provided that the salary of a Minister shall not be 
varied during his term of office. 

In the exercise of functions left to his discretion or to his 
individual judgment the Governor is required to act in accordance 
with the directions given to him by the Governor-General in his 
discretion, provided that the validity of anything done by the 
(iovernor shall not be called in question on the ground that it 
was done otherwise than in accordance with such instructions and 
directions. Before giving his directions the Governor-Gener ».l 
shall satisfy himself that nothing in the directions requires the 
(iovernor to act in any manner inconsistent with the Instrumen t 
of I nstruction s issued to him by His Majesty with the approval 
of both Houses of Parliament. 

Vide Section 52 of the Act, the (iovernor is entrusted with 
the following special responsibilities in the exercise of which he is 
required to act according to Tiis individual judgment:— 

(a) The prevention of any grave menace to the peace or 
tranquilffiy^lTf - tftc"Province or any part thereof; 
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(ft) the safeguarding of the legitimate interests of minori¬ 
ties ; 

(i) the securing to and to the dependents of persons who 
are or have been members of the public services of any 
rights provided or preserved for them by or under the 
Act, and the safeguarding of their legitimate interests; 

(</) the securing in the sphere of executive action of the 
purposes which the provisions of Chapter III of Part 
V' of the Act (relating to the prevention of commer¬ 
cial discrimination, etc) are designed to secure in 
relation to legislation; 

(e) the protection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; 

(/) the securing of the peace anti good government of areas 
which by or under the provisions of Part III of 
the Government of India Act are declared to be par¬ 
tially excluded areas; and 

( g) the securing of the execution of orders or direction* 
lawfully issued to him under Part VI of the Govern¬ 
ment of India Act (regarding administrative relations 
between the Federation, the Provinces, and the States) 
by the Governor-General in his discretion. 

In addition to these general provisions for all the Governors’ 
Provinces, the Governor of the Central Provinces and Berar shall 
also have the special responsibility of securing that a reasonable 
share of the revenues of the Province is expended in or for the 
benefit of Berar; the Governor of any Province which includes 
an excluded area shall have the special responsibility of securing 
that the due discharge of his functions in respect of excluded 
areas is not prejudiced or impeded by any course of action taken 
with respect to any other matter; a Governor who is discharging 
any functions as agent for the Governor-General shall also have 
the special responsibility of securing that the due discharge of 
his functions is not prejudiced or impeded by any course of action 
taken with respect to any other matter ; and the Governor of Sind 
shall also have the special responsibility of securing the proper 
administration of the Lloyd Barrage and Canals scheme. 
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The Governor, exercising his individual judgment shall 
appoint a person, being a person qualified to bo appointed a High 
Court Judge, to be the Advocate-General for the Province who 
will hold office during his pleasure, receive such remuneration as 
the Governor may determine, and perform such duties of a legal 
character as may from time to time be referred or assigned to 
him by the Governor. 

Where a proposal is made to the Governor to make, amend 
or approve any rules or orders relating to the Police and afFecting 
in his opinion the organisation or discipline of that force, he 
shall exercise his individual judgment with respect to the 
proposal. 

The following are the more important functions in the 
exercise of which (he Governor is required to act in his discre¬ 
tion :— 

Appointment and dismissal of Ministers, determination of 
their salaries (unless fixed bv Act of me Legislature), allocation 
of business among the Ministers, presiding at meetings of the 
Council of Ministers, and making of rules for the transaction of 
business of the Provincial Government. 

Combating crimes of violence intended to overthrow the 
Government. 

Making of rules to secure that no records or information 
relating to the sources from which information lias been or may 
be obtained with respect to the operations of persons committing, 
or conspiring, preparing, or attempting to commit such crimes 
as are intended to overthrow the Government shall be disclosed 
or given by any officer of any Police force in the Province to 
any member of that force except in accordance with directions of 
the Inspector-General of Police or Commissioner of Police, as 
the case may be, or to any other person except in accordance with 
directions of the Governor in his discretion, or by any other 
person in the service of the Crown in the Province to any 
person except in accordance with directions of the Governor in 
his discretion. 

It will be seen that Responsible Government set up by the 
Act in the Provinces is restricted by special responsibilities and 
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discretionary powers vested in the Governor. Successful work¬ 
ing of a scheme of Responsible Government, observed the Joint 
Select Committee, postulates the existence of certain conditions. 
“It is not an automatic device which can be manufactured to speci¬ 
fication. It is not even a machine which will run on a motive 
power of its own.’’ The following passages taken from the Report 
will explain the view of the Committee regarding justification, 
nature, and implications of Governor’s ‘special responsibilities’ :— 

“In establishing, or extending, parliamentary government in 
the Provinces, Parliament must take into account the facts of 
Indian life. It must give full weight, indeed, to the testimony 
of the Statutory Commission that, inspite of the disadvantages of 
dyarchy on which the Commission laid such stress, Indians have 
shown, since 1921, a marked capacity for the orderly conduct of 
parliamentary business, a capacity which has grown steadily with 
the growth of their experience. We cannot doubt that this 
apprenticeship in parliamentary methods has profoundly affected 
the whole character of Indian public life, both by widening the 
circle of those who have had practical contact with the affairs of 
government and by stimulating the growth of a public conscience 
amongst the educated classes as a whole. But other facts must 
also be frankly recognized. Parliamentary government, as it is 
understood in the United Kingdom, works bv the interaction of 
four essential factors : the principle of majority rule; the willing¬ 
ness of the minority for the time being to accept the decisions 
of the majority; the existence of great political parties divided by 
broad issues of policy, rather than by sectional interests; and 
finally the existence of a mobile body of political opinion, owing 
no permanent allegiance to any party and therefore able, bv its 
instinctive reaction against extravagant movements on one side 
or the other, to keep the vessel on an even keel. In India 
none of these factors can be said to exist to-day. There are no 
parties, as we understand them, and there is no considerable body 
of political opinion which can be described as mobile. In their 
place we are confronted with the age old antagonism of Hindu 
and Muhammadan, representatives not only of two religions but 
of two civilisations; with numerous self-contained and exclusive 
minorities, all a prey to anxiety for their future and profoundly 
suspicious of the majority and of one another; and with the rigid 
divisions of caste, itself inconsistent with democratic principle. 
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In these circumstances, communal representation must lie accept¬ 
ed as inevitable at the present time, but it is a strange commen¬ 
tary* on some of the democratic professions to which we have 
listened. We lay stress on these, facts because in truth the\ are 
of the essence of the problem and we should be doing no good 
service to India by glozing them over. These difficulties must 
be faced, not only by Parliament, but by Indians themselves. 
It is impossible to predict whether, or how soon, a new sense 
of provincial citizenship, combined with the growth of parric- 
representing divergent economic and social policies, may prove 
strong enough to absorb and obliterate the religious and racial 
cleavages which thus dominate Indian political life. 
Meanwhile it must be recognised that, if free play were 
given to the powerful forces which would be set in motion by 
an unqualified system of parliamentary government, the conse¬ 
quences would be disastrous to India, and perhaps irreparable. 
In these circumstances, the successful working of parliamcntary 
government in the Provinces must depend, in a special degree, on 
the extent to which Parliament can translate the customs of the 
British Constitution into statutory “safeguards”. 

“That word, like other words repeatedly used in recent dis¬ 
cussions, has become a focus of misunderstandings both in Eng- 
land and India. To many Englishmen it conveys the idea of an in¬ 
effective rearguard action, masking a position already evacuated; 
to many Indians it seems to imply a selfish reservation of powers 
inconsistent with any real measure of responsible government. 
Since it is too late to invent a new terminology, we must make 
it clear that we use the word in a more precise and quite different 
sense. On the one hand, the safeguards we contemplate have 
nothing in common with those mere paper declarations which have 
been sometimes inserted in constitutional documents, and a.-c 
dependent for their validity on the goodwill or the timidity of 
those to whom the real substance of power has been transferred. 
They represent on the contrary (to quote a very imperfect but 
significant analogy) a retention of power as substantial, and as 
fully endorsed by the law, as that vested by the Constitution of 
the United States in the President as Commander-in-Chicf of the 
Army—hut more extensive both in respect of their scope and in 
respect of the circumstances in which they can be brought into 
play. On the other hand, they are not only not inconsistent 
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with some form of responsible government, but in the present 
circumstances of India it is no paradox to say that they are the 
necessary complement to any form of it, without which it could 
have little or no hope of success. It is in exact proportion as 
Indians show themselves to he, not only capable of taking and 
exercising responsibility, but able to supply the missing factors 
in Indian political life of which we have spoken, that both the need 
for safeguard and their use will disappear. 

“We do not understand the declaration of a special responsi¬ 
bility with respect to a particular matter to mean or even to 
suggest that on every occasion when a question relating to that 
matter comes up for decision, the decision is to be that of the 
Governor to the exclusion of his Ministers. In no sense does it 
define a sphere from which the action of Ministers is excluded. In 
our view, it does no more than indicate a 
sphere of action in which it will be constitu¬ 
tionally proper for the Governor, after receiving 
ministerial advice, to signify his dissent from it and even to act 
in opposition to it, if in his own unfettered judgment he is of 
opinion that the circumstances of the case so require. Nor do we 
anticipate that the occasions on which a Governor will find it 
necessary so to dissent or to act in opposition to the advice given 
to him are in normal circumstances likely to be numerous; and 
certainly they will not be as some appear to think of daily 
occurrence”. 

The Joint Memorandum submitted to the Joint Select Com¬ 
mittee of Parliament by the British India Delegation proposed to 
restrict and define the scope of Governor’s ‘special responsibili¬ 
ties’ but the modifications proposed were not accepted by the 
Committee which observed in the Report as follows :— 

“With regard to (a), the Joint Memorandum of the Hritish- 
India Delegation urges a double limitation on the scope of the 
special responsibility; firstly, that the special responsibility itself 
should be restricted to cases in which the menace arises Irom 
subversive movements or activities tending to crimes of violence; 
and, secondly, that any action taken bv the Governor under it 
should be confined to the department of law and order. We 
cannot accept these suggestions. Terrorism, subversive move¬ 
ments. and crimes of violence, are no doubt among the graver 
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menaces to the peace or tranquillity of a Province; but they do 
not by any means exhaust the cases in which such a menace may 
occur, and we can see no logical reason for the distinction which 
the Joint Memorandum seeks to draw. Still less can we sec any 
justification for icslricling the (iovernor’s action to the depart¬ 
ment of law anti order, b\ which we suppose is meant the police 
department. 'I here aie many other branches of administration 
in which ill-advised measures may give rise to a menace to the 
peace or tranquillity of the Province; and we can readily conceive 
circumstances in connection with land revenue or public health, 
to mention no others, which might well have this effect. With 
regard to (b), the Joint Memorandum suggests that the phrase 
“legitimate interests’’ should lie more cleaily defined, and that it 
should be made clear that the minorities referred to are the racial 
and religious minorities generally included by usage in that ex¬ 
pression. We doubt if it would be possible to define “legitimate 
interests” any more precisely. The obvious intention is to secure 
some means by which minorities can reasonably be assured* of 
fair treatment at the hands of the majorities, and “legitimate 
interests” seems to us a very suitable anti reasonable formula. 
Nor do we think that any good purpose would be served by 
attempting to give a legal definition of “minorities”, the oniy 
effect of which would lie to limit the protection to which the 
Governor’s special responsibilities is intended to afford. No 
doubt it will be the five or six well-recognised and more impor¬ 
tant minorities in whose interests the Governor’s powers will 
usually be invoked; but there are certainly other well-defined 
sections of the population who may from time to time require 
protection, and we can see no justification for defining the ex¬ 
pression for the purpose of excluding them. We need hardly 
say that we have not in mind a minority in the political or 
parliamentary sense, and no reasonable person would, we think, 
ever so construe the word. Nevertheless, to prevent misunder¬ 
standing, we recommend that the Instrument of Instructions 
should make this plain, and further that this special responsibility 
is not intended to enable the Governor to stand in the way of 
social or economic reform merely because it is resisted by a 
group of persons who might claim to be regarded as a minority. 
With regard to (c), the Joint Memorandum proposes that here 
also the expression “legitimate interests” should be clearly 
defined, and that the Governor’s special responsibilities should be 
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restricted to the rights and privileges guaranteed by the Constitu¬ 
tion. Wc assume that the intention of the White Paper is to 
guarantee to public servants not only their legal rights but also 
equitable treatment, a thing not susceptible in our opinion of 
legal definition. The authors of the Joint Memorandum would 
no doubt say that Ministers can be trusted to act in these matters 
in a reasonable way, and we do not doubt that this is so; but 
we think that they should also assume that neither will Provincial 
Governors act unreasonably in discharging the special responsibili¬ 
ties which the Constitution Act will impose upon them. If 
Ministers in fact act reasonably, as no doubt they will, the 
occasions on which a Governor will find it necessary to dissent 
from the advice which they tender to him may never in practice 
arise. 

“We discuss elsewhere (tij, i.e. the prevention of commercial 
discrimination. With regard to (e), the “rights” here referred 
to must necessarily mean rights enjoyed by a State in matters not 
covered by its Instrument of Accession, which may be prejudiced 
by administrative or legislative action in a neighbouring Province. 
The duty, as we understand it, is laid on the Governor to secure 
that the balance is held evenly between Province and State, with 
due regard to the established rights of either party, and clearly in 
a matter of this kind he will be guided by the advice or directions 
of the Governor-General. With regard to (/), the responsibility 
for the government of partially excluded (as opposed to wholly 
excluded) areas will primarily rest upon Ministers; but wc agree 
that, in view of the responsibilities which Parliament has assumed 
towards the inhabitants of the backward and less civilised tracts 
in India, it is right to impose a special responsibility in this respect 
upon the Governor. 

“With regard to (g), it is clear that this must be a special 
responsibility of the Governor. The Governor-General exercises 
a wide range of powers in responsibility to the Secretary of State 
and through him to Parliament. The exercise of some of these 
powers may from time to time require the co-operation of Pro¬ 
vincial administrations, and a Governor must be in a position to 
give effect to any directions or orders of the Governor-General 
designed to secure this object, even if their execution may not be 
acceptable to his own Ministers. We refer elsewhere to the case 
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where a difference of opinion has occurred between Federal and 
Provincial Ministers in the ministerial sphere, arising out of the 
directions given by the former which the latter are unwilling to 
obey.”* 

A question which formed the subject of greatest controversy 
was whether administration of the subject of “law and order” 
be transferred to the control of Ministers or should be retained in 
the Governor's hands. The Report of the Joint Select Com¬ 
mittee observed as follows :— 

“The White Paper proposes that Ministers shall advise the 
Governor in all matters other than the administration of Excluded 
Areas and matters left by law to the Governor’s own discretion. 
With regard to the first of these two exceptions, wc approve the 
conclusions, and are content to adopt the arguments, of the 
Statutory Commission; and with regard to the second, such 
matters must ex hypnlhesi be left to the Gmernor’s sole decision, 
though he may, and no doubt often will consult Ministers upon 
them. With regard to other matters which fall within the 
provincial sphere, the only question, but one of first rate 
importance, on which there is any substantial dispute, is whether 
the administration of the subjects known compendiously as “law 
and order" would be retained in the Governor’s hands. 

“This question is one on which strong views are held on 
both sides. On the one hand, it is urged that the grant of res¬ 
ponsible government to an autonomous Province would be a 
mockery, if the administration of law and order were withheld. 
On the other, it is objected that the maintenance of law and order 
is in India so vital a function of the Executive that it would be 
incurring too great a risk to transfer it to Indian Ministers, until 
they had proved their capacity in other and less dangerous fields; 
that the morale of the Police would be imperilled by political 
pressure upon Ministers, which they might not have the strength 
or courage to resist; and that the impartiality of the Force in 
the event of communal disturbances might become suspect. It 
would be.idle to deny the force of these arguments, especially 
when it is remembered that the public order and security of a 
Province depend not more on the executive action of the Police 
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than on the efficient performance of his administrative, as dis¬ 
tinguished from judicial, functions by the district magistrate, 
who would under the proposals in the White Paper equally be 
subject to the control of a Minister. Nevertheless, after an 
anxious consideration of all the circumstances, we do not see 
our way to differ from the general conclusion reached, not 
without hesitation, by the Statutory Commission. 

“We find ourselves unable to conceive a government to 
which the quality of responsibility could be attributed, if it had 
no responsibility for public order. In no other sphere* has the 
word “responsibility” so profound and significant a meaning; 
and nothing will afford Indians the opportunity of demonstrat¬ 
ing more conclusively their fitness to govern themselves than 
their action in this sphere. From one point of view indeed the 
transfer of these functions to an Indian Minister may be in the 
interest of the police themselves, whom it will no longer be 
possible to attack, as they have been attacked in the past, as 
agents of oppression acting on behalf of an alien power; but 
we prefer to base our conclusion upon the broader grounds indi¬ 
cated above. Nevertheless, it must not be supposed that we are 
blind to the risks implicit in the course which we advocate; 
for these, in our opinion, cannot be regarded lightly or as the 
phantoms of a reactionary imagination. The qualities most 
essential in a police force, discipline, impartiality, and confidence 
in its officers, are precisely those which would be most quickly 
undermined by any suspicion of political influence or pressure 
exercised from above; and it would indeed be disastrous if in 
any Province the police force, to whose constancy and discipline 
in most difficult circumstances India owes a debt not easily to 
be repaid, were to be sacrificed to the exigencies of a party or to 
appease the political supporters of a Minister. If, therefore, the 
transfer is to be made, as we think it should, if is essential that 
the Force should be protected so far as possible against these 
risks, and in the following paragraphs we make recommenda¬ 
tions designed to secure this protection. 

"First, there are the proposals in the White Paper already 
mentioned. The Governor is to have a special responsibility 
for “the prevention of any grave menace to the peace or 
tranquillity of the Province, or any part thereof”. The effect of 
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this, as of all other special responsibilities, is to enable the 
Governor, if he thinks that the due discharge of 
his special responsibility so requires, to reject any 
proposals of his Ministers, or himself to initiate action whiih his 
Ministers decline to take. Further, there flows from this special 
responsibility, not only the right to overrule his Ministers, but 
also special powers—legislative and financial—to enable him to 
carry into execution any course of action which requires legisla¬ 
tive provision or the provision of supply. If, therefore, the 
Governor should be of opinion that the action or inaction of 
Ministers is jeopardising the peace or tranquillity of the Province, 
it will be his duty to take action to meet the situation. If the 
situation is one requiring immediate* action, he can issue any 
executive order which he may consider necessary. If the 
situation is one which cannot he dealt with by an isolated execu¬ 
tive order—if the Minister incharge of the Department appears 
unable to administer his charge on lines which the Governor 
regards as consistent with the flue discharge of his special 
responsibility—the Governor can dismiss and replace the Minister, 
or, if necessary, the Ministers as a body, with or without resort 
to a dissolution of the Legislature. If he fails to find an alter¬ 
native Government capable of administering law and order on 
lines consistent with the discharge of his special responsibility, 
he will be obliged to declare a breakdown of the constitution, and 
to assume to himself all such powers as he judges requisite to 
retrieve the situation. We are not contemplating such a course 
of events as probable; but, if it occurs, we point out that the 
provision is made to meet it. 

“We turn now to our own further recommendations for the 
specific protection of the Police Force itself. Of course, the 
due discharge of his special responsibility for peace and tran¬ 
quillity will, in itself, entitle the Governor to intervene immediate¬ 
ly if, by reason of ill-timed measures of economy or the 
attempted exertion of political influence on the Police Force or 
from any other cause, the morale or the efficiency of that force 
is endangered. Further, the Governor has another special res¬ 
ponsibility : it is his duty to secure to the members of the Police, 
as of other Public Services, any rights provided for them by the 
Constitution Act and to safeguard their legitimate interests. 
These are important safeguards, but there is one element in police 




GOVERNMENT OF INDIA 


358 

administration which requires to he specially protected. We 
refer to the body of Regulations known as the rt Police Rules”, 
promulgated from time to time under powers given hy the 7'arious 
Police Acts. A large number of the Rules deal with matters 
of quite minor imporatnee and arc constantly amended, in 
practice, on the responsibility of the Inspector-General of Police 
himself. It would be unnecessary to require the Governor’s 
consent to every amendment of this kind. But the subject- 
matter of some of the Rules is so vital to the well-being of the 
Police Force that they ought not, in our opinion, to he amended 
without the Governor’s consent ; and the same consideration 
applies a fortiori to the Acts themselves, which form the statutory 
basis of the Rules. Our aim is to ensure that the internal 
organisation and discipline of the Police continue to he regulated 
by the Inspector-General, and to protect both him and the 
Ministers themselves from political pressure in this vital field. 
We, therefore, recommend that the prior consent of the Governor, 
given in his discretion, should be required to any legislation which 
would amend or repeal the General Police Act in force in the 
Province or any other Police Acts (such as the Bombay City 
Police Act, the Calcutta Police Act, the Madras City Police Act, 
and Acts regulating Military Police in Provinces where such 
forces exist). We further recommend that any requirement in 
any of these Acts that Rules made under them shall be made or 
approved by the local Government is to be construed as involv¬ 
ing the consent of the Governor, given in his discretion, to the 
making or amendment of any Rules which, in his opinion, relate 
to, or affect, the organisation or discipline of the Police. It 
will of course be open to the Governor-General in his discretion 
to give directions to the Provincial Governors as to the making, 
maintenance, abrogation or amendment of all such rules. 

“But there is another vital department of police adminis¬ 
tration to which we must draw attention. It has been represented 
to us very forcibly that, whatever may be the decision with 
regard to the transfer of law and order generally, special pro 
vision ought to be made with regard to that branch of the Police 
which is concerned with the suppression of terrorism. We do 
not here refer to those members of the Police who are occupied 
in combating terrorism as part of their regular functions in the 
prevention of crime and maintenance of order, nor again to the 
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Criminal Investigation Department which exists in every 
Province to assist the ordinary police in the detection of ordinary 
crime. We have in mind that organisation which is sometimes 
known as the Special Branch, a body of carefully selected officers 
whose duty is the collection and sifting of information on which 
executive police action against terrorism is taken. Their work 
necessarily involves the employment of confidential informants 
and agents and it is obvious that these sources of information 
would at once dry up if their identity became known, or were 
liable to become known, outside the particular circle of Police 
officers concerned. Though, at the moment, this problem is 
perhaps of immediate importance only in the Province of Bengal 
and, to a lesser extent, in the Provinces which border on Bengal, 
terrorism and revolutionary conspiracies have not been confined 
to those territories, nor consequently is the necessity for efficient 
counter-revolutionary measures limited to them. Bengal, how¬ 
ever, as has been proved to us by the evidence wc have received, 
has a particularly long and disquieting record of murder and 
outrage, of which Indians and Europeans have both been the 
victims. It lias also shown, in a marked degree, a rise or fall 
in such terrorist crime according as the hands of the authorities 
have been weakened or strengthened, and as precautionary and 
special measures have been relaxed or intensified. 

“For these reasons, it is, in our view', essential that the . 
records of any such Intelligence Departtnetit should be protected 
from even the slightest danger of leakage. F.xpcrience in every i 
country shows how strict this protection must be. It has been 
argued that an Indian Minister, who may have to defend subse¬ 
quently before the Legislature an arrest or prosecution made or 
begun by his orders, must have the right to satisfy himself that 
the information on which he is invited to act is in all respects 
trustworthy, and that the names of the informants or agents from 
whom it has been obtained could not in the last resort be with¬ 
held from him. We think that those who argue thus are not 
acquainted with the general practice in matters of this kind. Wc 
are informed by those who have experience of such matters in 
this country that the practice is that in a Secret Service case the 
names are not disclosed even to the Minister most immediately 
concerned. We have no reason to suppose that Indian Ministers 
will not adopt the same convention; but the difficulty arises, not 
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because Indian Ministers arc likely to demand or disclose the 
names of informants or agents, but because the informants or 
agents themselves would not feel secure that their identity might 
not be revealed. So long as this doubt exists, the consequences 
are the same, whether it is ill-founded or not. We, therefore, 
recommend that the Instrument of Instructions of the Governors 
should specifically require them to give directions that no records 
relating to intelligence affecting terrorism should be disclosed 
to any one other than such persons within the Provincial Police 
Force as the Inspector-General may direct, or such other public 
officers outside that Force as the Governor may direct. We 
further recommend that the Constitution Act should contain 
provisions giving legal sanction for directions to this effect in 
the Instrument of Instructions. 

"Hut, in addition, the circumstances set out above render 
it imperative to arm the Governor with powers which will ensure 
that the measures taken to deal with terrorism and other activi¬ 
ties of revolutionary conspirators are not less efficient and 
unhesitating than they have been in the past. We are, indeed, 
particularly anxious not to absolve Indian Ministers, in Bengal 
or elsewhere, from the responsibility for combating terrorism, 
and we think that such executive duty should be clearly laid 
upon them. But the issues at stake arc so important, and the 
consequences of inaction, or even of half-hearted action, for even 
a short period of time, may be so disastrous, that the Governor 
of any Province must, in our opinion, have a special power, over 
and above his special responsibility "for the prevention of any 
grave menace to peace and tranquillity”, to take into his own 
hands the discharge of this duty, even from the outset of the 
new Constitution. This purpose would not be adequately 
served by placing the Special Branch of the provincial police 
alone in the personal charge of the Governor. That course has 
been urged upon us, but we are convinced that it falls short of 
what is required. Instead, we recommend that the Constitu¬ 
tion Act should specifically empower the Governor, at his discre¬ 
tion, if he regards the peace and tranquillity of the Province as 
endangered by the activities, overt or secret, of persons commit¬ 
ting or conspiring to commit crimes of violence intended to 
overthrow the Government by law established, and if he considers 
that the situation cannot otherwise be effectively handled, to 
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assume charge, to such extent as he may judge requisite, of anv 
branch of government which lie thinks it necessary to employ 
to combat such activities, or if necessary to create new machinery 
for the purpose. If the (lovernor exercises this power, he should 
be further authorised, at his discretion, to appoint an official as 
a temporary member of the Legislature, to act as his mouth¬ 
piece in that body, and any official so appointed should have 
the same powers and rights, other than the right to vote, as an 
elected member. The powers which we have just described 
would be discretionary powers, and the (lovernor would, theic- 
fore, be subject to the superintendence and i ontrol of tlu* 
Governor-General, and ultimately of the Secretarv of State, in all 
matters connected with them. We should add that if the condi¬ 
tions in Hcngal at tile time of the inauguration of Provincial 
Autonomy have not materially improved, it would, in our 
judgment, be essential that the (lovernor of that Province should 
exercise the powers we have just described forthwith and should 
be directed to do so in his Instrument of Instructions, which, in 
this as in other respects would remain in force until amended 
with the consent of Parliament."* 

Conduct of business of Provincial Government. —The 
Governor is empowered in his discretion to make rules for the 
more convenient transaction of the business of the Provincial 
Government, and for the allocation of business among the 
Ministers. The rules shall include provisions requiring Minis¬ 
ters and Secretaries to Government to transmit to the Governor 
all such information with respect to the business of the Provincial 1 
Government as may be specified in the rules, or as the Governor 
may otherwise require to be so transmitted, and in particular 
requiring a Minister and the appropriate Secretary to bring to 
the notice of the Governor any matter under consideration by him 
which involves or appears to him likely to involve any special 
responsibility of the Governor. 

(ii)—Legislative authorities 

Composition, etc., of the Legislature —The Legislature 

consists of the Governor and two Chambers in the Provinces of 
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Madras, Bombay, Bengal, the United Provinces, Bellar and 
Assam and of (lovernor and one Chamber only in other Provinces. 
Where there is only one Chamber it is called. tll£ Legislative 
Assembly, and where there are two Chambers, these are called 
the Legislative Assembly and the Legislative Council respectively. 

Provision for the composition of each Legislature is made in 
the 5th Schedule to the (Jovernment of India Act. In the case 
of the Legislative Assemblies or popular Chambers the strength 
varies from 50 in the case of the North-West Frontier Province 
j to 250 in the case of Bengal. M he Punjab Assembly will have 
175 members out of which Hb .scats, including two for women, 
are assigned to .Njiihammadans in Communal Constituencies; 
seventy-nine, including two for women, are spread over other 
.communities; five are assigned to landJuilders, t hre e to_labour, 
and one each to Commerce and University. Forty-two seats 
are general, including eight reserved for scheduled castes; 
! thirty-one are reserved for Sikhs; and four are distributed over 
\Furopeans, Anglo-Indians, and Indian Christians. In the case 
of Upper Chambers or Legislatec Councils the maximum 
strength varies from twentv-tw o in Assam to sixty-fiv e in Bengal. 

livery member before taking his seat is required to 
subscribe to an oath or affirmation of allegiance or faithfulness 
to His Majesty in the prescribed form. If for sixty days a 
mem ber of a Chamber remains absent from all meetings of the 
Chamber -without permission thereof, the Chamber may declare 
his seat vacant. 

The Jjfe of every Legislative Assembly, unless sooner 
dissolved, is five years. The Legislative Council is not subject 
to dissolution but one-third of its members retire in every third 
year in accordance with the provision made in the 5th 
Schedule to the Act. Kverv Chamber must be summoned to 
meet once at least in every year, anti subject to this rule the 
follovving functions in connection with it arc exercisable by the 
(lovernor in his discretion :— 

(i) to. summon the .Chamber or Chambers at such time and 
place as he thinks fit; 

(11) to prorogue the Chamber or Chambers; 

(11V) to dissolve the Legislative Assembly; and 
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( iv) to_address or send messages to the Chamber or 
Chambers. 

Before taking his seat, a member is require:! to subscribe 
to an oath in one of the forms set out in the Fourth Schedule to 
the Act. No person shall be a member of both Chambers of 
the Provincial Legislature, or a member both of the Federal 
Legislature smd of a Provincial Legislature. A person ceases 
to be a member in the following cases :— 

(/) on becoming subject to am ol .lie disqualifications 
mentioned in Se-tion <>9 of the Act e.g. holding’ office 
of profit under the Crown in India, being an undis¬ 
charged insolvent, judicial conviition, etc. 

(II) On the Chamber declaring his seat vacant by. reason 

of absence from all meetings of the Chamber for 
sixty days without permission. 

(III) On resignation addressed to the Governor. 

Subject to the provisions of the Act and to rules and standing 
orders regulating the procedure, numbers have the freedom of 
speech in the Legislature, and other privileges of members, 
including salaries and allowances, are such as may from time to 
time be defined bv Act of the Provincial Legislature, and until 
so defined shall be such as were immediately before the commence¬ 
ment of the (iovernnient of India Act, 0135, enjoyed by members 
of the Legislative Council of the Province. 

Rides as to franchise are contained in the Sixth Schedule to 
the Act, and varv with each Province. To be voter in a terri¬ 
torial constituency in the Punjab the person should be a resident 
in the constituency and possess one of the following qualifica¬ 
tions :— 


1. Assessment during the previous financial year to income - 
Jax. or any direct municipal or cantonment tax to an amount of 

not, less., than fifty rupee s, or haisiya t or profession tax to an 
amount of not less than two rupees. 

2. Ownership of land assessed to l and revenue_ of not less 
than five, .rupees ner annum. 
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3. Being- a tenant with a right of occupancy in respect of 
land in the Province assessed to land revenue of not less than 
five rupees per annum. 

4. Being an assignee of land revenue in the Province 
amounting to not less than ten rupees per annum. 

5. Being a tenant of not less than six acres of irrigated 
land or of not less than twelve acres of unirrigated land in the 
constituency. 

f>. Ownership of immovable grpjyyty in the Province of the 
&tlu£,of not less than puo^thousand rupees or of an a nnual rent al 
value of not less than sixty rupees, not being land assessed to 
land revenue. N "" 

7. Occupying as tenant in the constituency immovable 
property of an annu.il rental value of not less than sixty rupees, 
not being land assessed to land revenue. 

H. Being a zaildar, inamdar, sufedposh, or lambardar in 
the constituency. 

i). Having attained the primary or an equivalent or higher 
educational standard. 

to. Being a retired, pensioned or discharged officer, non¬ 
commissioned officer or soldier in His Majesty’s regular military 
forces. 

11. Being a woman and possessing anv of the above, or 
one of the following special qualifications:— 

(n) A pensioned widow or pensioned mother of a person 
who was an officer, non-commissioned officer or soldier 
of His Majesty's regular military forces. 

(6) Literacy. 

(c) Being wife of a person having one of the property 
and other qualifications mentioned in rule 7 of the 
Schedule. 
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1 2. Being a member of the scheduled castes and possess¬ 
ing any of the above (1 to 10), or one of the following special 
qualifications :— 

(«) Literacy. 

(/») Ownership of immovable property in the Province of 
the value of not less than fifty rupees, not being land 
assessed to land revenue, or ownership of malba of a 
house in the Province of the value of not less than 
fifty lupees. 

(c) Tenancy of immovable properly in the constituency of 
an annual rental value of not less than thirty six 
rupees. 

Legislative Procedure _The Assembly elects its Speaker 

and Deputy Speaker, and the Legislative Council, its President 
and Vice-President from among the members thereof. The 
person so elected may be removed from his office by a resolution 
of the Assembly or Legislative Council as the case may be. He 
shall be paid such salary as may be fixed bv Act of the Legisla¬ 
ture, and until this is done as the Governor may determine. The 
Speaker or President, or person acting as such, shall not vote jn 
the first instance, but shall have and exercise a casting vote 
in the case of an equality of votes. The Legislature may by 
Act fix salaries and allowances to be paid to the members, and 
until such provision is made they will get allowances etc, accord¬ 
ing to such rules as were applicable immediately before the 
commencement of the Government of India Act, 1935, in the 
case of members of the Legislative Council of the Province. 

If at any time during a meeting of the Legislative Assembly 
less than one sixth of the total number of members of the. 
Chamber are present, or if at any time during a meeting of the 
Legislative Council less than ten_members _j»re present* it .shall ' 
be the duty of the Speaker or the President to^ adjourn the 
Chamber or suspend the meeting. 

♦ 

A Bill, other than a Financial Bill, may originate in cither 
Chamber. If the Legislature is bicameral, the Bill to become! 
law' requires assent of both the Chambers. A Bill which is pending! 



GOVERNMENT OF INDIA 


: in the Legislative Assembly, or which having been passed by the 
I Legislative Assembly is pending in the Legislative Council shall 
i lapse on a dissolution of the Assembly. If a Bill which has 
been passed by the Legislative Assembly and transmitted to the 
Legislative Council is not before the expiration of twelv e month s 
from its reception by the Council presented to the Governor for 
his assent, the Governor may, in his discretion, summon the 
Chambers to meet in a joint sitting for the purpose of deliberating 
and voting on the Bill provided that if it appears to the Governor 
that the Bill relates to finance or affects the discharge of any of 
his special responsibilities, he may summon the Chambers to 
meet in a joint session notwithstanding that the 

j period of twelve months has not elapsed. At the joint sitting 
. of two Chambers if the Bill is passed bv a majority of the mem¬ 
bers present and voting it shall be deemed to have been passed by 
the Legislature. 

A Bill passed by the Legislative Assembly or, in a Province 
which has .also a Legislative Council, by both the Chambers jdiall 
.he laid before the Governor for assent. The Governor may, in 
(his discretion, assent to the Bill or withhold assent therefrom, or 
■ reserve the Bill for consideration of the Governor-General, or 
j return the Bill for reconsideration. When a Bill is reserved by 
the Governor for the consideration of the Governor-General, the 
latter may, in his discretion, reserve it for the signification of His 
Majesty’s pleasure thereon. An Act assented to by the Governor 
< or the. Governor-General may t)r disallowed by His Majesty within 
'-one year from the date of the assent. 

Subject to the provisions of the Government of India Act, 
and discretionary powers in this behalf of the Governor for 
specific purposes contained in Section 84 of the Act, a Chamber 
may make rules regulating its procedure and conduct of busi-’ 
I ness. If the Province has also a Legislative Council, the 
Governor, after consultation with the Speaker and the President, 
may make rules as to the procedure with respect to joint sittings 
of and communications between the two Chambers. At a joint 
sitting of the Chambers, the President of the Legislative Council, 
or in his absence such person as may be determined by the rules 
of procedure, shall preside. All proceedings in the Legislature 
shall be conducted in Englis h but the persons not sufficiently 
acquainted with the English language may use another language. 
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No discussion shall take place with respect to the condpct 
of any judge of the Federal Court or of a High Court in British 
India.or in a Federated State in the discharge of his duties. 

If the (lovernor, in his discretion, certifies that discussion 
of a Bill introduced or proposed to he introduced, or of any 
specified clause of a Bill, or of any amendment moved or proposed 
to be moved to a Bill, would affect the discharge of his special 
responsibility for the prevention of grave menace to the peace 
and tranquillity of the Province, or am part thereof, lie mat in 
his discretion direct that no proceeding*., or no further proceed¬ 
ings, shall be taken in relation to the Bill, clause or amendment 
and effect shall be given to the direction. 

'I’lie validity of an\ proceedings of a Provincial Legislature 
cannot be called in question on the ground of any alleged 
irregularity of procedure. 

Special provisions in the case of Financial Hills .—No i 
Financial Bill can be introduced or moved except on the recoin- 1 
mendation of the (lovernor nor it shall be introduced in a Legis¬ 
lative Council. A Financial Bill for the purposes of this rule is 
a Bill:— 

(/) for imposing or increasing tiny tax; or 

(ill for. regulating the borrowing of money or the giving of 
any guarantee by the Province or for amending the 
law with respect to any financial obligations under¬ 
taken or to be undertaken by the Province; or 

(ill) for declaring any expenditure to be expenditure charged 
on the r evenues o f the Province or for increasing the 
amount of such expenditure. 

Also a Bill which if enacted and brought into operation would 1 
involve expenditure from the revenues of a Province shall not be 
passed by a Chamber unless the (lovernor has recommended to I 
that Chamber the consideration of the Bill. 

The Annual Financial Statement or Budget i*i_laid before 
the CHairflbef or Chambers for ~discu js&ion. Voting is done in 
the Assembly only and for this purpose distinction is made 
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between the items relating to expenditure charged on the revenues 
of the Province and other expenditure. 'Pile following items 
of expenditure are declared by Section 78 (3) of 

the Act to be “expenditure charged on the revenues of 
the Province”, and these are not submitted to the vote of the 
Assembly, although their diseussion is not barred except in the 
case of expenditure under clause (a). 

(«) the salary and allowances of the Governor and other 
expenditure relating to his office for which provision is 
required to he made by Order in Council; 

(/») debt charges for which the Province is liable, including 
interest, sinking fund charges and remedption 
charges, and other expenditure relating to the raising 
of loans and the service and redemption of debt; 

(c) the salaries and allowances of Ministers, and of the 
Advocate-General; 

(</) expenditure in respect of the salaries and allowances of 
judges of any High Court, 

(e) expenditure connected with administration of any areas 

which are for the time being excluded areas; 

(f) any sums required to satisfy any judgment, decree or 

award of any court or arbitral tribunal; and 

(g) anv other expenditure declared bv the Government of 

India Act, 11)35. or any Act of the Provincial Legisla¬ 
ture to be so charged. 

1 Where question arises whether a proposed expenditure does 
or does not fall within am of the above clause 1, it shall be decided 
by the Governor in his discretion. 

I 'I’lie estimates telating to votahlc heads of expenditure shall 
/be submitted to vote of the Assembly in the form of demands 
/ for grant on the recommendation of the Governor, and the 
Assembly has the power to assent or to refuse to assent to a 
demand, or to assent to a demand subject to a reduction of the 
amount specified therein, provided that the Governor may restore 
and treat as sanctioned any such proposed expenditure in whole 
or in part if in his opinion the same is necessary for the due dis¬ 
charge of his “special responsibilities.” 
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The rules given above apply in the ease of supplementary 
estimates as in the case of the annual Financial Statement. 

Limitations on legislative powers of the Provincial 
Legislature —Without previous sanction of the _Governor-(General [ 
in his discretion there shall not he introduced into or moved in a I 
Chamber of a Provincial Legislature any Bill or amendment \ 
which :— 

(a) repeals, amends, or is repugnant to any provisions of 

any Act of Parliament extending to British India; or 

(b) repeals, amends, or is repugnant to any Govcrnor- 

Gcneral's Act, or any ordinance promulgated Tn his 
discretion by the Governor-General; or 

(c) affects matters as respects which the Governor-General 

is by or under the Government of India Act required 
to act in his discretion; or 

(J) affects the procedure for criminal proceedings in which 
European British subjects are concerned. 

Without previous sanction of the Governor in his discretion 
there shall not be introduced or moved any Bill or amendment 
which :— 

(o) repeals or amends or is r epugn ant to any Governor’s 
Act, or any ordinance promulgated in his discretion by 
the Governor; or 

(6) repeals, amends or affects any Act relating to any Police 
force. 

Restrictions (11) to (v) mentioned in the case of Federal 
Legislature also apply to the Provincial Legislature. 

Governor's special powers of legislation .—The Governor is 
conferred emergency and special pojvers .t o make laws in thejorm 
qLQrdi nances a nd Governor^ Ac ts 


(a) Power to issue ordinances .—Where the ordinance is 
promulgated in the discharge of functions in the exercise of which 
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i the Governor is required by the Government of India Act to act 
' in his discretion or according to his individual judgment it is 
governed by the following conditions:— 

(i) It can be promulgated at any time the Governor is 
satisfied that circumstances exist which render it 
necessary for him to take immediate action for the 
purpose of enabling him satisfactorily to.discharge his 
functions. 

(it) The ordinance shall remain in operation for such period 
not exceeding six months as may be specified therein, 
provided that its dqration may be extended for a 
further period not exceeding six months. 

(iii) Where the ordinance is extended for a further period, 

it shall be communicated forthwith through the 
Governor-General to the Secretary of State who shall 
place it before each House of Parliament. 

(iv) The ordinance may be disallowed by His Majesty as 

if it were an Act of the Provincial Legislature. 

. In so far as the ordinance makes a provision which 
would not be valid if enacted by the Provincial Legis¬ 
lature it shall be void. 

(t'i) The Governor shall exercise his powers in his discretion 
but subject to the concurrence of the Governor- 
General in his discretion, provided that if it appears 
to the Governor that it is impracticable to obtain in 
time the concurrence of the Governor-General, lie may 
promulgate the ordinance without such concurrence 
but in that case the Governor-General in his discretion 
may direct the Governor to withdraw the ordinance 
and the ordinance shall be withdrawn accordingly. 

I Where an ordinance is promulgated by the Governor in the 
discharge of his other functions it is governed by the following 
provisions:— 

(i) It can be promulgated only if the Legislature of the 
Province is not in session, and the Governor is satisfied 
that circumstances exist which render it necessary for 
him to take immediate action. 
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(it) If the ordinance contains provisions in respect of which 
the introduction of a Bill into the Legislature would 
have required previous sanction of the Governor or 
Governor-General, he shall in the promulgation of the 
ordinance exercise his individual judgment. If it 
would have required previous sanction of the Gover¬ 
nor-General or if the Governor would have deemed it 
necessary to reserve a Bill containing the same provi¬ 
sions for the consideration of the Governor-General, 
then the ordinance shall not be prorogated without 
instructions from the Governor-General in his discre¬ 
tion. 

(hi) In so far as the ordinance makes a provision which 
would not be valid if enacted by the Provincial 
Legislature it shall be void. 

(iv) The ordinance niav he disallowed by the Governor- 
General and by His Majesty ir. the same manner as 
in the case of an Act of the Provincial Legislature. 

(?•) The ordinance shall be laid before the Provincial 1 
Legislature and shall cease to operate at the expira-, 
tion of six weeks from the reassembly of the Legis¬ 
lature, or upon the passing of a resolution disapprov¬ 
ing it by the Chamber or Chambers as the case may 
be. 


(b) Power to enact Acts .—For the purpose of enabling him 
satisfactorily to discharge his functions ip the exercise of which 
the Governor is required to act in his discretion or according to 
his individual judgment the Governor may in his discretion, at 
any time when he considers it essential, make laws in the form of 
Go vern or’s Act subject to the following provisions :— 

I. He shall by message to the Chamber or Chambers of 
the Legislature explain the circumstancesjvhich in his 
opinion have rendered the legislation essential and 
either enact forthwith as a Governor’s Act the Bill 
containing such provisions as he considers necessary, 
or attach to his message a draft of the Bill which he 
considers necessary. 
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II. In the latter case before enacting the Bill he shall 

consider the address, if any, presented to him within 
the period of one month by the Chamber or either of 
•the Chambers witli reference to the Bill or to any 
amendments suggested by the Governor to be made 
therein. 

III. The Governor shall not enact any such Bill except with 

the concurrence of the Governor-General in his discre¬ 
tion. 

IV. If and in so far as the Act makes a provision which 
■ would not be valid if enacted by the Provincial Legis¬ 
lature it shall be void. 

V'. A Governor’s Act is required to be communicated 
forthwith through the Governor-General to the Secre¬ 
tary of State and shall be laid by him before each 
House of Parliament. 

VI. It is subject to disallowance in the same manner as an 
Act of the Provincial Legislature assented to by the 
Governor. 

The Governor of a Province is also conferred special powers 
to make Regulations for territories which His Majesty may by 
Order in Council declare to be “excluded areas” or-“partially 
excluded areas”. The administration of excluded areas is exer¬ 
cised by the Governor jn his discretion. No Act made by the 
Federal or Provincial Legislature applies to an excluded area 
unless the Governor by public notification so directs, and the 
Governor in giving such a direction with respect to any Act 
may direct that the Act shall in its application to the area, or to 
any specified part thereof, have effect subject to such exceptions 
or modifications as he thinks fit. The Governor may make 
Regulations for the government of such an area, and in doing so 
may repeal or amend any Act of the Federal or Provincial 
Legislature which is for the time being applicable to the area in 
question. Such Regulations are required to be submitted forth¬ 
with to the Governor-General and until assented to by him in his 
discretion shall have no effect and are subject to disallowance by 
His Majesty like Act? of a Provincial Legislature, 
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(iii)—Provision in case of failure of Constitutional 
machinery 

If at any time the Governor is satisfied that a situation has 
arisen in which the government of the Province cannot be carried 
on in accordance with the provisions of the Government of India 
Act, he may, in his discretion, bv Proclamation, declare that his 
functions shall, wholly or in part, be exercised by him in his dis¬ 
cretion, and may assume to himself all or any of the powers 
vested in or exercisable In any Pro\ incial body or authority other \ 
than a High Court subject to the following conditions :— 

I. No such Proclamation shall be made without concurrence 

of the Governor-General in his discretion. 

II. The Proclamation shall be forthwith communicated to 

the S ecre tary of State and shall Ik* laid by him before 
each House of. Parliament. 

III. The Proclamation shall cease to^ogerate at the expira¬ 

tion of six month s unless its continuance has been 
appr ov ed by resolutions of .both Houses of Parliament 
but no "such Proclamation shall, in any case remain in 
force for more than three years. 

IV. If the Governor, by a Proclamation, assumes to himself 

any power of the Provincial legislature to make laws, 
the law made by him in the exercise of that power 
shall, subject to the terms thereof, continue to have 
effect until two years have elapsed from the date on 
which the Proclamation ceases to have effect, unless 
sooner repealed or re-enacted by Act of the appro¬ 
priate Legislature. 

X (iv)-The High Courts 

The following ten courts in relation to British India are 
declared to be jjigh C ourts for purposes of the provisions of the 
Government of India Act:— 

The six High Courts of Calcutta, Madras, Bombay, Allah¬ 
abad, Lahore, and Patna. 
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The Chief Court of Oudh. 

The Judicial Commissioners’ Courts in the Central Pro¬ 
vinces, the North-West Frontier Province, and Sind. 

The maximum number of judges of each High Court shall be 
fixed by His Majesty in Council. A judge hol ds offi ce until he 
attains the age of sixty years, provided that he may be removed 
from his office a t any time by His"'Majesty on the ground of 
misbehaviour or infirmity of mind or body if the Judicial Com¬ 
mittee of the Privy Council, on a reference made to them, 
report that the judge ought to he removed on any such ground. 
The former rule prescribing the proportion of civilian and 
barrister judges has been abrogated. The power to make 
officiating, and temporary additional appointments is vested in the 
Governor-General acting in his discretion. Civilian Judges are 
equally eligible for appointment as permanent Chief Justices. It 
is, however, provided that a person shall not be qualified for 
appointment as Chief Justice of any High Court constituted by 
letters, patent until he has served for not less than three years as 
a judge of a High Court, unless he is, or when first appointed to 
judicial office, was, a barrister, a member of the Faculty of 
Advocates, or a pleader. 

Subject to the provisions of the Act with respect to the 
maximum number of judges, the Governor-General may appoint 
temporary additional judges of any High Court for such period 
not .exceeding two years as he may specify. 

The administrative expenses of a High Court arc charged 
upon the revenues of the Province, and the Governor shall exercise 
his individual judgment as to the amount to be included in respect 
of such expenses in any estimates of expenditure laid by him 
before the Legislature. The High Court of Calcutta which had 
hitherto been under administrative control of the Government of 
India, is like other High Courts placed under administrative 
controt of the Prov\nc\a\ Government. 

(5>—The Secretary of State and his Department 

The Act has retained the institution of Qouncil of India but 
reduced the number of its members. The number shall not be 
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less than^three, nor more than six. One-half at least shall be 
persons who have held office for not less than .ten years under 
the Crown in India. A person is appo inted member for five 
years,and is not e ligib le for re-appointment. Except in regard to 
recruitment- of• services and regulation of conditions of employ¬ 
ment in which the Secretary of Slate is required to act with 
con curre nce of at least one-half of his advisers present at the 
meeting, the function of the Council is advisory, and it^is discre¬ 
tionary with the Secretary of State to consult or not to consult 
hisjtdvisers, and when consulting to discuss with them collectively 
or with one or more of them individually. As from the com¬ 
mencement of Part III of the Act the salary of the Secretary of 
State and the expenses of his department, including the salaries 
and remuneration of the staff thereof, shall lie paid out of moneys 
provided by.. Parliament. 

V* K (6)— 1 The Services 

Classification of services. —The Act provides that His 
Majesty in Council may require that appointments to such offices 
connected with ^Defence as he may specify shall be made by and 
in such manner as he may direct, and Section 235 lays down that 
the Secretary of State may, acting with the concurrence of his 
advisers, from time to time specify what rules, regulations, and 
orders affecting the conditions of service of all or any of His 
Majesty’s forces in India shall be made only with his previous 
approval. In respect of the authority responsible for recruit¬ 
ment and regulation of conditions of employment, except as ex¬ 
pressly provided by the Act, the services may be placed in three 
groups. 

(a) Services in connection with the affairs of the Fed eration. 

(f>) Services in connection with the affairs of a_Province. 

(c) Services recruited by the Secretary of State. 

Services in connection with affairs of the Federation .— 
Ueeruiment to these services is made .by the t)overnor-(ieneral or 
by such person as he may direct subject to two exceptions. 

(1) Recruitment to the Railway services shall be made by the 
Federal Railway Authority. In the framing of rules 
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relating to superior posts the Authority is required to 
consult the Federal Public Service Co mmissi on, and in 
the recruitment of officers generally it is required to 
give eiTcct to any instructions which may be issued by 
the (iovernor-tiencral for the purpose of securing so 
far as practicable to each community in India a fair 
representation in the Railway services of the Federa¬ 
tion. In making recruitment to posts, the Railway 
Authority shall have due regard to the past association 
of the Anglo-Indian Community with Railway services 
in India, and particularly to the specific class, 
character, and numerical percentages of the posts 
hitherto held by members of that community and the 
remuneration attaching to such posts. 

(11) Recruitment of the stall attached to the Federal Court 
shall be made by the Chief Justice of India. In this 
case the Governor-General may require, in his discre¬ 
tion, that in such services as lie may direct no person 
not already attached to the Court shall be appointed to 
any office connected with the Court save after consul¬ 
tation with the Federal Public Service Commission. 

In framing the rules for the regulation of recruitment to 
posts in the Customs, Postal and Telegraph services, the 
Governor-General or person authorised by him in that behalf shall 
have due regard to the past association of the Anglo-Indian 
Community with the said services, and particularly to the 
specific class, character, and numerical percentages of the posts 
previously held in the said services by members of the community 
and to the remuneration attaching to such posts. 

The conditions of service, subject to the pro¬ 
visions of the Government of India Act, shall 
be such as may be prescribed b\ Act of the Federal 
Legislature, and in the absence of that by rules made bv the 
appointing authority. In the case of appointments made by the 
Chief Justice of India, the rules prescribed by him, in so far as 
they relate to salaries, allowances, leave and pensions, shall 
require approval of the Governor-General. The rules regarding 
conditions of service shall be so framed by the Legislature or 
other authority in India as to secure the following statutory rights 
and privileges to the members of services. 
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( i ) He shall not be dismissed from service by any authority 

subordinate to that by which he was appointed. 

(U) He shall not be dismissed or reduced in rank until he 
has been given a reasonable opportunity of showing 
cause against the action proposed to be taken in 
regard to him. 

(iii) He shall have the right of at least one appeal against 

any order, not being order of the Governor-General, 
which punishes or censures him or terminates his 
appointment, or allots or interprets to his disadvantage 
any rule by which his conditions of service are 
regulated. 

(iv) Notwithstanding any rules made under the Government 

of India Act and provisions of Acts of the Federal 
Legislature the Governor-General (or the Federal 
Railway Authority and Chief Justice of the Federal 
Court in the case of persons serving in the railway and 
Federal Court respectively) shall have the power to 
deal with the case of any civil servant in such manner 
as may appear to him or them to be just and equitable. 

Services in connection with affairs of the Province. —Appoint¬ 
ments shall be made by the Governor or such other person as he 
may direct subject to the following special provisions :— 

(/) Staff attached to the High Court shall be recruited by 
the Chief Justice of the High Court provided that the 
Governor may require, in his discretion, that in such 
cases as he may direct, no person, not already attached 
to the court, shall be appointed to any office connected 
with the Court save after consultation with tlie 
Provincial Public Service Commission. 

(ii) In making recommendations to the Governor for 

appointment of District Judges, the Minister shall 
consult the High Court, and a person, who is not 
already In service of His Majesty, shall be eligible for 
appointment only if he is a barrister or pleader of five 
years standing and is recommended by the High 
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Court. . In the selection of persons as District Judges 
as well as in their posting and promotion the Governor 
shall exercise his individual judgment. 

The rules defining the standard of qualifications for sub¬ 
ordinate civil judicial appointments shall be fixed by the Governor 
after consultation with the Provincial Public Service Commission 
and with the High Court. The examinations, if any, as the 
Governor may think necessary, shall be conducted by the Pro¬ 
vincial Public Service Commission who shall also make a list 
or lists of the persons whom they consider fit for appointment 
to that service, anti appointments shall be made by the (iovernor 
from the persons included in the list or lists in accordance with 
such regulations as may from time to time be made by him as 
to the number of persons in the said service who are to belong to 
the different communities in the Province. Posting, promotion, 
and grant of leave will be in the hands of the High Court. 

Grant ot magisterial powers or of enhanced magisterial 
powers to any person or the withdrawal of such powers from any 
person shall not be recommended save after consultation with the 
District Magistrate or the Chief Presidency Magis¬ 
trate, as the case may be. 'Hie conditions of 
service, subject to the provisions of the Government 
of India Act, shall be such as may be prescribed by Act of tile 
Provincial Legislature and in the absence of it by rules made 
by the appointing authority. In the case of appointments made 
by the Chief Justice of the High Court the conditions prescribed 
by him, in so far as they relate to salaries and pensions, shall 
require approval of the Governor. Rules shall secure to the 
civil servants similar rights and privileges as in the case of 
persons serving in connection with the affairs of the Federation, 
and notwithstanding any such rules and provisions of any Act 
of the Provincial Legislature, the Governor shall have the power 
to deal with the case of a Civil servant, and the Chief Justice to 
deal with the case of any person on the staff attached to the High 
Court in such manner as may appear to him to be just and 
equitable. 

The conditions of service of the subordinate ranks of the 
Police forces shall be such as may be determined by or under the 
Aqts relating to those forces respectively. . 
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Services recruited by the Secretary of State .—Until the 
Parliament otherwise determines, appointments to the following' 
services shall continue to he made by the Secretary of State. 

I. The Indian Civil Service. 

II. The Indian Medical Service. 

III. The Indian Police Serxice. 

IV. The Chaplains. 


In addition to these the Secretary of State may make 
appointments to the following services :— 

I. Services which may he established by the Secretary of 
State in connection with the discharge of any functions of the 
Governor-General in the exercise of which he is required to act in 
his discretion. 

II. Special appointments to secure in any Province efficiency 
o» irrigation. 

The Secretary of State shall determine by rules the respective 
strength of these Imperial Services as well as the number and 
character of civil posts under the Crown in India which are 
normally to be filled by such civil servants. The rules 
made under this power arc required to be laid 
for a certain number of days before each House of Parliament. 
Except under such conditions as may be prescribed in the rules 
no such post shall without previous sanction of the Secretary of 
State be kept vacant for more than three months, or be filled 
otherwise than by the appointment of such a person ns afore¬ 
said, or be held jointh with any other post. Appointments and 
postings to the "reserved posts” if made in connection with the 
affairs of the Federation shall be made by the Governor-General 
exercising his individual judgment, and if made in connection 
with the affairs of the Province shall be made hv the Governor 
exercising his individual judgment. 

Rules of conditions of service in respect of pay, pension, and 
leave, and general rights in regard to medical attendance shall be 
such as may be prescribed by the Secretary of State, and as 
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regards other matters with respect to which express provision is 
not made by the Government of India Act may be prescribed by 
the Secretary of State, or in the absence of it by the Governor- 
General, as respects persons serving in connection with the affairs 
of the Federation, or the Federal Railway 
Authority in the case of persons serving in the railways, 
or by the Governor as respects persons serving in connection with 
affairs of the Province. Notwithstanding any such rules the 
Secretary of State has the power to deal with the case of any 
Civil servant in such manner as may appear to him to be just 
and equitable, and no rules made under this authority by any 
person, other than the Secretary of State, shall be construed to 
limit or abridge the power of the Governor-General or the Rail¬ 
way Authority, or the Governor as the case may be, to deal with 
the case of any such person in such manner as may appear to 
him to be just and equitable. The following special rights and 
privileges are guaranteed by the Act in the case of persons 
appointed to a civil service or civil post by the Secretary of 
State :— 

No rule made regarding conditions of service shall have 
effect so as to give less favourable terms as respects remunera¬ 
tion or pension than were given to him by the rules in force on 
the date on which he was first appointed to his service or was 
appointed to his post. 

Any promotion of such a person or any order relating to his 
leave of not less than three months or any order suspending him 
from office and reducing the remuneration to be paid to him 
during the period of his suspension shall, if he is serving in 
connection with the atfairs of the Federation, be made by the 
Governor-General exercising his individual judgment or by the 
Railway Authority, as the case may be, and if he is serving in 
connection with the affairs of a Province, be made by the Governor 
exercising his individual judgment. 

His salary and allowances shall be charged on the revenues 
of the Federation or ol the Province, as the case may be, and his 
pensions and government contributions to provident fund, etc., 
shall be charged on the revenues of the Federation. 

No award of a pension less than the maximum pension 
allowable under the rules shall be made except in each case with 
the consent of the Secretary of State, 
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The British India Delegation in their Memorandum before 
the Joint Select Committee emphasised that future recruitment 
by the Secretary of State of Civil servants serving a Provincial 
Government was incompatible with Provincial Autonorm, and that 
the all India services (Civil and Police) ought henceforth to be 
organised on a Provincial basis and recruited and controlled 
exclusively by the Provincial Government. The Committee, 
however, did not agree to this view and observed : “the functions 
performed by members of these two servi« es are so essential to the 
general administration of the country, and the need, therefore, of 
maintaining a supply of recruits, European and Indian, of the 
highest quality, is so vital to the stability of the new Constitution 
itself, that we could not view without grave apprehension abrupt 
change in the system of recruitment for those two services 
simultaneously with the introduction of fundamental changes in 
the system of Government.”* 

The Committee also rejected the White Paper proposal that 
at the expiration of five years from the commencement of the 
Constitution an enquiry be held into the question of future recruit¬ 
ment of these services. 

Provisions for protection of existing officers of certain 
services .—In the case of persons appointed to the Civil Services in 
India before the commencement of the Government of India Act, 
!, J35» the Act makes the following additional provisions:— 

1. The rules prescribing conditions of service shall secure 
that (a) no order which alters or interprets to his disadvantage 
any rule by which his conditions of service are regulated shall be 
made except by an authority which would have been competent to 
make such an order on the 8th March, 1926, or by some person 
empowered in that respect by the Secretary of State, and (b) every 
such person will continue to have existing or similar right of 
appeal from any order which punishes or formally censures or 
alters or interprets to his disadvantage any rule by which his 
conditions of service are regulated, or terminates his appointment 
otherwise than upon his reaching the age fixed for superannua¬ 
tion 


2. In the case of persons appointed to a civil service by the 
Secretary of State in Council before the commencement of the 
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Act no rule as to conditions of service shall have effect so as to 
give to any person less favourable terms as respects remunera¬ 
tion or pension than were given to him by the rules in force 
before the coming into force of the. rule. 

3. No civil post which, immediately before the commence¬ 
ment of Fart III of the Act, was a post in or a post required to 
be held bv some member of a Central Service Class I, a Central 
Service Class II, a Railway Service Class I, a Railway Service 
Class II, or a Provincial Service shall be abolished, if the abolition 
would adversely affect any person who immediately before the 
date was a member of any such service, except by the Governor- 
Gcneral or the Governor as the case may be, exercising his indi¬ 
vidual judgment. 

4. No rule or order affecting adversely the pay, allowances 
or pension of a person in Central Service Class I, or Railway 
Service Class I, or a Provincial Service, and no order upon a 
memorial submitted by such a person shall be made except by the 
Governor-General or the Governor as the case may be, exercis¬ 
ing his individual judgment. 

Aggrieved by an order affecting his conditions of service he 
has the right of appeal to the Governor-General, if he is serving 
in connection with the affairs of the Federation, and to the 
Governor if he is serving in connection with the affairs of a 
Province, and the Governor-General or Governor, as the case may 
be, shall examine into the complaint and cause such action to be 
taken thereon as appears to him, exercising his individual judg¬ 
ment, to be just anti equitable. 

No order which punishes or censures him, or adversely affects 
his emoluments or decides adversely to him the subject-matter 
of any memorial shall be made except by the Governor-General 
or the Governor, as the case may be, exercising his individual 
judgment. 

He has the right of appeal to the Secretary of State against 
any order which punishes or formally censures him, or alters 
or interprets to his disadvantage any rule regulating his condi¬ 
tions of service. 



INDIA’S NEW CONSTITUTION 


3*3 


For loss of any rights by reason of anything done in respect 
of the conditions of service or for any other reason he may be 
awarded such compensation as the Secretary of State may 
consider just and equitable. 

The-rights and privileges mentioned above in respect of 
conditions of service also extend to persons appointed before 
commencement of the Act by the Secretary of State in Council. 

The powers conferred by the Government of India Act in 
connection with recruitment and conditions of service are exercis¬ 
able hy the Secretary of State only with the concurrence of his 
advisers. 

Other services .—Special provisions are made by the Act as 
to staff of the High Commissioner for India and the Auditor of 
Indian Home Accounts. Judges of the Federal Court or of anv 
High Court, anti officers of political department. 

T he Public Servic es Commissions :—The Federation as well 
as each Province is required bv the Act to set up a Publie Services 
Commission. In the case of the Federal Commission the 
Governor-General, and in the case of a Provincial Commission the 
Governor, is vested with the following discretionary powers:— 

1. To appoint the Chairman and other members of the 
Commission provided that at least one-half of the members of 
every Commission shall be persons who at the date of their res¬ 
pective appointments have held office for at least two years under 
the Crown in India. 

2. To determine the number of members, their tenure of 
office and conditions of service. 

3. To make provision with respect to the number of staff, 
and their conditions of service. 

' 1 ‘he following are the functions assigned by the Act to a 
Public Services Commission :— 

(a) 'l*o conduct examinations for appointments to the 
services; 
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(fo) j to give advice to the Governor-General or the Governor, 
j as the ease may be, in respect of methods of recruit- 
'■ ment, principles to he followed in making appoint- 
; ments, promotions, and transfers from one service to 
\ another, disciplinary matters including memorials and 
petitions relating thereto, and any other matter 
1 referred to them by the Governor-General or Governor 
'■ in his discretion, and 

(c) such other functions as arc assigned to the Commission 
by Act of the Legislature. 

There is no obligation imposed by the Act to consult the 
Public Services Commission as respects the manner in which the 
appointments and posts are to be allotted as between the various 
communities or in the case of the subordinate ranks of the various 
Police forces in India as respects any of the matters mentioned in 
clauses (a) and ( b ) above. 

No Bill or amendment for purposes of extending functions of 
the Public Services Commission shall be introduced or moved 
without the previous sanction of the Governor-General or the 
Governor, as the case may be, in his discretion, and it shall be a 
term of every such Act that functions conferred by it shall not 
be exercisable in relation to any person appointed by the Secretary 
of State or Secretary of State in Council, any officer in His 
Majesty’s Forces, or an\ holder of a reserved post, except with 
consent of the Secretary of State; or where the Act is a Provin¬ 
cial Act, in relation to any person who is not a member of any of 
the services of the Province, except with the consent of the 
Governor-General. 

(7) —Constitutional amendments 

The Joint Select Committee recorded its conviction that a 
specific grant of constituent powers to Legislatures in India was 
not at the moment “practical politics”. It observed :— 

“With a constitution necessarily so framed as to preserve so 
far as may be a nice balance between the conflicting interests of 
Federation, States and Provinces, of minority and majority, and, 



indeed, of minority and minority, anti with so much that is un¬ 
predictable in the effects ol the inter-play of these hirers, it is 
plain that it would be a matter of extreme difficult\ to devise 
arrangements likely to be aeceptable to all those who might be 
affected; and it would probably he found that the balance could 
only be preserved, and existing statutory rights only guaranteed, 
by a number of restrictions and conditions upon the exeriise of 
the constituent powers which would make them in practiie tin- 
workable."* 

The Committee suggested that main provisions of the Act 
"should remain unaltered for .in appreciable period in order to 
ensure that the constitution is not subjo t at the outset to the 
disturbances which might follow upon hasty attempts to modify 
its details", and modifications should be made by statutes of Par¬ 
liament. In respect of sonic other matters it suggested that the 
power to make rules and to amend them should be entrusted to 
His Majesty in Council, and in the more important cases drafts 
of any proposed orders should be laid before both Houses of 
Parliament before they are submitted to His Majesty. 

In respect of constitutional amendments affecting the 
position of a Federated State the second Schedule to the Act 
places the provisions in two categories :— 


2. Those in which an amendment would not affect the 
svccession of a State, blit nevertheless the amendment 
will not be construed us extending the functions of His 
Majesty or of any •Federal authority in relation to the 
State, unless it is accepted by the Ruler. 

Clause (5) of Section f> of the Act provides that it shall he a 
term of every Instrument of Accession that the provisions of the 
Act mentioned in the Second Schedule thereto may be amended 
by the authority of Parliament without affecting the accession of 
the State, but no such amendment shall, unless it is accepted by 
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the Ruler in u supplementary Instrument, be construed as extend¬ 
ing the functions which by virtue of the Instrument are exercis¬ 
able by His Majesty or any Federal authority in relation to the 
State. 

Section 30S of the (Joverument of India Act prescribes the 
procedure by which proposals for amendment of the Act or of an 
Order in Council may be brought befote the Parliament for con¬ 
sideration, on recommendations made by the Legislatures in 
India or by His Majesty in Council, in respect of certain specified 
matters, namely, 

(u) any amendment relating to the size or composition of 
the Chambers of the Federal Legislature, or to the 
method of choosing or the qualifications of members of 
that body, not being an amendment which would vary 
the proportion between the number of seats in the 
Council of State or the number of seats of the 
Federal Assembly, or would vary, either as regards 
the Council of State or the Federal Assembly, the 
proportion between the number of scats allotted to 
British India and the number of seats allotted to 
Indian States; 

{b) any amendment of the provisions relating to the number 
of Chambers in a Provincial Legislature or the size 
or composition of the Chamber, or of either Chamber, 
of a Provincial Legislature, or to the method of choos¬ 
ing or the qualifications of members of a Provincial 
Legislature: 

(«.*) tiny amendment providing that, in the case of women, 
literacy shall be substituted for an) higher educational 
standard for the time being required as a qualification 
for the franchise, or providing that women, if duly 
qualified, shall be entered on electoral rolls without 
itnv application being made for that purpose by them 
or on their behalf; and 

(d) any other amendment of the provisions relating to the 
qualifications entitling persons to be registered as 
voters for purposes of elections. 
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It is laid dow'n that the provisions of Fart II of the First 
Schedule to the Act, relating to Representatives of Indian States, 
shall not be amended without the consent of the Ruler of the 
State which will be affected by the amendment. 

(8) -Miscellaneous and General 

The Crown and the Indtun Slates. —Subject, in the case of a 
Federated State, to the terms of its Instrument of Accession, the 
rights and obligations of the Crown in relation to anv Indian 
State remain unaffected. 

If His Majesty’s Representative tor the exercise of tin- 
functions of the Crown in its relations with Indian States requests 
the assistance of armed forces for the due discharge of those 
functions, it shall he the duty of the (lovernor-General, acting in 
his discretion, to cause the necessary forces to be employed hut 
the expenditure incurred shall be deemed to be expenses of 11 is 
Majesty in discharging the said functions of the Crown. 

Franchises and elections. —Vide Section 291 of the Act power 
is conferred on His Majesty in Council to make rules with respect 
to the following matters in so far as no provision is made by 
the Act:— 

(a) the delimitation of territorial constituencies for the 
purpose of elections; 

(/>) the qualifications entitling persons to vote in territorial 
or other constituencies, and the preparation of electoral 
rolls; 

(c) the qualifications for being elected as a member of a 

Legislative body; 

(d) filling of casual vacancies in the legislative bodies; 

(e) the conduct of elections and the methods of voting; 

(/) the expenses of candidates at elections; 

Of) corrupt practices and other offences in connection with 
elections; 

(h) the decision of doubts and disputes in connection with 
elections; and 

(1) matters ancillary to any such matters as aforesaid. 
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High Commissioner for huiin _There shall be a High Com¬ 

missioner for India in the L'nited Kingdom. The Governor- 
General, exercising his individual judgment, is empowered to 
make the appointment and prescribe the salary and conditions of 
service. The Commissioner shall perform, on behalf of the Fede¬ 
ration, such functions in connection with the business of the Fede¬ 
ration, and, in particular, in relation to making of contracts as the 
Governor-General may from time to time direct. The Commissioner 
may with the approval of the Governor-General and on such 
terms as may be agreed undertake to perform on behalf of a 
Province or Federated State, or on behalf of Burma, functions 
similar to those which he performs on behalf of the Federation. 
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GOVERNMENT OF INDIA ACT, 1935 

[25 & 26 Gko. 5. Cm. 42 ] 

An Act to make further provision lor the government of India 

He it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent ol the Lords Spiritual and Temporal, 
anti Commons, in this present Parliament assembled, and by the 
authority of the same, as follows :— 

PART I 

INTRODUCTORY 

1 . This Act may be cited as the Government ol India Act, 

2 . —(i) All rights, authority and jurisdiction heretofore be¬ 
longing to His Majesty the King, Emperor of India, which 
appertain or are incidental to the government of the territories in 
India for the time being vested in him, and all rights, authority 
and jurisdiction exercisable by him in or in relation to any other 
territories in India, are exercisable by llis Majesty, except in so 
far as may be otherwise provided by or under this Act, or as may 
be otherwise directed by His Majcstv. 

Provided that any pou'ers connected with the exercise of the 
functions of the Crown in its relations with Indian States shall in 
India, if not exercised by His Majestx. be exercised only by, or 
by persons acting under the authority of. His Majesty's Repre¬ 
sentative for the exercise of those functions of the Crown. 

(’) The said rights, authority and jurisdiction shall include 
any rights, authority or jurisdiction heretofore exercisable in or 
in relation to any territories in India by the Secretary of State, 
the Secretary of State in Council, the Governor-General, the 
Governor-General in Council, any Governor or any Local Govern¬ 
ment, whether bv delegation from His Majesty or otherwise. 

3 . —(i) The Governor-General of India is appoint! by His 
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(a) all such powers and duties as are conferred or imposed 
on him hv or under this Act; and 

(/») such other powers of His Majesty, not being- powers 
connected with the exercise of the functions of the 
Crown in its relations with Indian States, as His 
Majesty may be pleased to assig-n to him. 

(2) His Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with Indian States is ap¬ 
pointed by His Majesty in like manner and has such powers and 
duties in connection with the exercise of those functions (not 
being powers or duties conferred or imposed by or under this 
Act on the Governor-General) as His Majesty may be pleased to 
assign to him. 

(3) It shall be lawful for His Majesty to appoint one person 
to fill both the said offices. 

4 . There shall be a Commander-in-Chicf of Ilis Majesty's 
Forces in India appointed bv Warrant under the Royal Sign 
Manual. 

PART II 

THE FEDERATION OF INDIA 
CHAPTER I 

ESTABLISHMENT OF FEDERATION AND ACCESSION 
OF INDIAN STATES 

5 . —(1) It shall be lawful for His Majesty, if an address in 
that behalf has been presented to him by each House of Parlia¬ 
ment and if the condition hereinafter mentioned is satisfied, to 
declare by Proclamation that as from the day therein appointed 
there shall be united in a Federation under the Crown, by the 
name of the Federation of India,— 

(a) the Provinces hereinafter called Governors’ Provinces; 

and 

(h) the Indian States which have acceded or may thereafter 
accede to the Federation; 

and in the Federation so established there shall be included the 
Provinces hereinafter called Chief Commissioners’ Provinces. 

(2) The condition referred to is that States— 

(a) the Rulers whereof will, in accordance with the provi¬ 

sions contained in Part II of the First Schedule to this 
Act, be entitled to choose not less than fifty-two mem¬ 
bers of the Council of State; and 

(b) the aggregate population whereof, as ascertained in 

ftccordapcp with thf sgid provisions, apioiints to at 
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least one-half of the total population of the States as so 
ascertained, 

have acceded to the Federation. 

6_(1) A Stale shall be deemed to have acceded to the 

Federation if His Majesty has signified his acceptance of an 
Instrument of Accession executed by the Ruler thereof, wherein 
the Ruler for himself, his heirs and successors— 

(a) declares that he accedes to the Federation as established 

under this Act, with the intent that His Majesty the 
King, the Governor-General of India, the Federal 
Legislature, the Federal Court and any other Federal 
authority established for the purposes of the Federation 
shall, by virtue of his Instrument of Accession, but 
subject always to the teims thereof, and for the pur¬ 
poses only of the Federation, exercise in relation to 
his State such functions as may be vested in them by 
or under this Act; and 

( b) assumes the obligation of ensuring that due effect is 

given within his State to the provisions of this-Act so 
far as they are applicable therein by virtue of his 
Instrument of Accession : 

Provided that an Instrument of Accession nm> be executed 
conditionally on the establishment of the Federation on or before a 
specified date, and in that case the State shall not be deemed to 
have acceded to the Federation if the Federation 
is not established until after that date. 

(a) An Instrument of Accession shall specify the matters 
which the Ruler accepts as matters with respect to which the 
Federal Legislature may make laws lor his State, and the limita¬ 
tions, if any, to which the power of the Federal Legislature to 
make laws for his State, and the exercise of the executive authori¬ 
ty of the Federation in his State, are respectively to be subject. 

(3) A Ruler may, by a supplementary Instrument executed by 
him and accepted by His Majesty, vary the Instrument of Acces¬ 
sion of his State by extending the functions which by virtue of 
that Instrument are exercisable l>) His Majesty or any Federal 
Authority in relation to his State. 

(4) Nothing in this section shall be construed as requiring 
His Majesty to accept any Instrument of Accession or supplemen¬ 
tary Instrument unless he considers it proper so to do, or as 
empowering His Majesty to accept any such Instrument if it 
appears to him that the terms thereof are inconsistent with the 
scheme of Federation embodied in this Act: 

Provided that after the establishment of the Federation, if 
any Instrument has in fact been accepted by His Majesty, the 
validity of that Instrument or of any of its provisions shall not 
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be called in question and the provisions of this Act shall, in 
relation to the State, hu\<: effect subject to the provisions of the 
Instrument. 

(5) It shall he a term ol every Instrument of Accession that 
the provisions of this Act mentioned in the Second Schedule 
thereto may, without alleding the accession of the State, be 
amended h\ or In authority ol Parliament, but no such amend¬ 
ment shall, unless it is accepted by the Ruler in a supplementary 
Instrument, be construed as extending the functions which by 
virtue of the Instrument are exercisable by His Majesty or any 
Federal authority in relation to the State. 

(t>) An Instrument of Accession or supplementary Instal¬ 
ment shall not he valid unless it is executed bv the Ruler himself, 
but, subject as aforesaid, references in this Act to the Ruler of a 
Stale include references 10 any persons for the time being exercis¬ 
ing the powers ol the Ruler of the State, whether by reason of the 
Ruler's minority or for any other teason. 

(7) After the establishment ol the Federation the request of 
a Ruler that his State may be admitted to the Federation shall 
be transmitted to His Majesty through the Governor-General, 
and after the expiration ol twenty years from the establishment 
ol the Federation the Governor-General shall not transmit to 
His Majesty any such request until there has been presented to 
him by each Chamber of the Federal Legislature, for submission 
to His Majesty, an address praying that Ilis Majesty may be 
pleased to admit the State into the Federation. 

(8) In this Act a State which has acceded to the Federation 
is referred to as .1 Federated State, and the Instrument by 
virtue of which a State has so acceded, construed together with 
any supplementary Instrument executed under this section, is 
referred to as the Instrument of Accession of that State. 

(9) As soon as may be aftei any Instrument of \ecession or 
supplementary Instiument has been accepted by His Majesty 
under this section, copies of the Instrument and of His Majesty’s 
Acceptance thereof shall be laid before Parliament, and all courts 
shall take judicial notice of every such Instrument and Accept¬ 
ance. 


CHAPTER II 

THE FEDERAL EXECUTIVE 

The Governor-General 

7. —(1) Subject to the provisions of this Act, the executive 
authority of the Federation shall be exercised on behalf of His 
Majesty by the Governor-General, either directly or through 
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officers subordinate to him, but nothing in this section shall 
prevent the Federal Legislature from conferring 1 unctions upon 
subordinate authorities, or be deemed to transfer to the Governor- 
General any functions conferred by any existing Indian law on 
any court, judge or officer, or on any local or other autlinritv. 

(2) References in this Art to the functions of the Go\crnoi- 
Gcncral shall he construed as references to his powers and duties 
in the exercise of the executive authority of the Federation and 
to any other powers and duties conferred or imposed on him as 
Governor-General by or under this \ct, other than powers 
exercisable by him by reason that thev have been assigned to 
him by His Majesty under Part I of this Act. 

(3) The provisions of the Third Schedule to this Act shall 
have effect with respect to the salary and allowances of the 
Governor-General and the provision to he made for enabling 
him to discharge conveniently and with dignity llu* duties of 
his office. 

8 . —(1) Subject to the provisions of this Act, the executive 
authority of the Federation extends— 

fa) to the matters with respect to which the Federal Legis¬ 
lature has power to make laws; 

(fi) to the raising in British India on behalf of His Majesty 
of naval, military and air forces and to the govern¬ 
ance of His Majesty’s forces borne on the Indian 
establishment; 

(c) to the exercise of such rights, authority and jurisdic¬ 
tion as are exercisable bv His Majesty hv treatv, 
grant, usage, sufferance, or otherwise in and in rela¬ 
tion to the tribal areas: 

Provided that— 

(\) the said authority does not, save as expressly provided 
in this Act, extend in any Province to matters with 
respect to which the Provincial Legislature has 
power to make laws; 

(ii) the said authority docs not, save as expressly provid¬ 

ed in this Act, extend in nnv Federated State save 
to matters with respect to which the Federal Legis¬ 
lature has power to make laws for that State, and 
the exercise thereof in each State shall be subject to 
such limitations, if any, as may be specified in the 
Instrument of Accession of the State; 

(iii) the said authority does not extend to the enlistment 

or enrolment in any forces raised in India of any 
person unless he is either a subject of His Majesty 
or a native of India or of territories adjacent to 
India; and 
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(iv) commissions in am such force shall be granted by 
His Majestv save in so far as lie may be pleased 
to delegate that power by virtue of the provisions 
of Part I of this Act or otherwise. 

(2) The executive authority of the Ruler of a Federated 
State shall, notwithstanding anything in this section, continue 
to be exercisable in that State with respect to matters with 
respect to which the Federal Legislature has power to make laws 
for that State except in so far as the executive authority of the 
Federation becomes exercisable in the State to the exclusion of 
the executive authority of the Ruler by virtue of a Federal law. 

Administration of Federal Affairs 

9 . —(1) There shall be a council of ministers, not exceeding 
ten in number, to aid and advise the Governor-General in the 
exercise of his functions, except in so far as he is by or under 
this Act required to exercise his functions or any of them in his 
discretion : 

Provided that nothing in this subsection shall be construed as 
preventing the Governor-General from exercising his individual 
judgment in any case where by or under this Act he is required 
so to do. 

(2) 'rhe Governor-General in his discretion may preside 
at meetings of the council of ministers. 

(3) If any question arises whether any matter is or is not a 
matter as respects which the Governor-General is by or under 
this Act required to act in his discretion or to exercise his indi¬ 
vidual judgment, the decision of the Governor-General in his 
discretion shall be final, and the validity of anything done by 
the Governor-General shall not be called in question on the 
ground that he ought or ought not to have acted in his discre¬ 
tion, or ought or ought not to have exercised his individual 
judgment. 

10 . — (1) The Governor-General's ministers shall be chosen 
and summoned bv him, shall be sworn as members of the council, 
and shall hold office during his pleasure. 

(2) A minister who for any period of six consecutive months 
is not a member of either Chamber of the Federal Legislature 
shall at the expiration of that period cease to be a minister. 

(3) I he salaries of ministers shall be such as the Federal 
Legislature may from time to time by Act determine and, until 
the Federal Legislature sr. determine, shall be determined bv the 
Governor-General: 

Provided that the salary of a minister shall not be varied 
during his term of office. 
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( 4 ) The question whether any and, if so, what advice was 
tendered by ministers to the Governor-General shall not be 
inquired into in any court. 

(5) functions of the Governor-General with respect to 
the choosing and summoning and Ihe dismissal of ministers, and 
with respect to the determination of their salaries, shall he exer¬ 
cised by him in his discretion. 

11 —(1) The functions of the (Jovcrnor-fieni r.d with res¬ 
pect to defence and ecclesiastical affairs and with respect to 
external affairs, except the relations between the Federation and 
any part of His Majesty’s dominions, shall be exercised by him 
in his discretion, and his functions in or in 1 elation to the tribal 
areas shall be similarly exercised. 

(2) To assist him in the exercise ol those functions the 
Governor-General may appoint counsellors, not exceeding three 
in number, whose salaries and conditions of service shall be such 
its may be prescribed be His Majesty in Council. 

12 .— (i) In the exercise ol his functions the Governor- 
General shall have the following special responsibilities, that is 
to say,— 

(<i) the prevention of any grave menace to the peace or 
tranquillity of India or any part thereof; 

(h) the safeguarding of the financial stability and credit of 
the Federal Government; 

(c) the xsifcguarding of the legitimate interest-, of minori¬ 
ties ; 

(</) the securing to, and to the dependants of, persons who 
are or have been members of the public services of 
any rights provided or preserved for them by or under 
this Act and the safeguarding of their legitimate 
interests; 

(e) the securing in the sphere of executive action of the 
purposes which the provisions of Chapter III of Part V 
of this Act arc designed to secure in relation to 
legislation; 

(/) the prevention of action which would subject goods of 
United Kingdom or Burmese origin imported into 
India to discriminatory or penal treatment; 

(g) the protection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; and 

(/1) the securing that the due discharge of his functions with 
respect to matters with respect to which he is by or 
under this Act required to act in his discretion, or 
to exercise his individual judgment, is not prejudiced 
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or impeded by any course of action taken with res¬ 
pect to any other matter. 

(2) If and in so far as any special responsibility of the 
Governor-General is involved, he shall in the exercise of his 
functions exercise his individual judgment as to the action to be 
taken. 

13 .— (1 > "I he Secretary of State shall lay before Parliament 
the draft of any Instrument of Instructions (including any Instru¬ 
ment amending or revoking an Instrument previously issued) 
ivliieh it is proposed to recommend His Majesty to issue to the 
Governor-General, and no further proceedings shall be taken in 
relation thereto except in pursuance of an address presented to 
Iiis Majesty by both Houses of Parliament praying that the 
Instrument may be issued. 

(2) The validity of anything done b\ the Governor-General 
shall not be called in question on tile ground that it was done 
otherwise than in accordance with any Instrument of Instructions 
issued to him. 

14 (1) In so far as the Governor-General is by or under 

this Act required to act in his discretion or to exercise his indi¬ 
vidual judgment, he shall be under the general control of, and 
comply with such particular directions, if any, as may from 
time to lime be given to him by, the Secretary of State, but the 
validity of anything done by the Governor-General shall not be 
called in question on the ground that it was done otherwise than 
in accordance with the provisions ot this section. 

(2) Before giving any directions under this section the 
Secretary of State shall satisfy himself that nothing in the direc¬ 
tions requires the Governor-General to act in any manner in¬ 
consistent with any Instrument of Instructions issued to him by 
His Majesty. 

15 . —(1} 'I he Governor-General may appoint a person to be 
his financial adviser. 

(2) It shall be the duty of the Governor-General's financial 
adviser to assist by his advice the Governor-General in the dis¬ 
charge of his special responsibility for safeguarding the financial 
stability and credit of the Federal Government, and also to give 
advice to the Federal Government upon any matter relating to 
finance with respect to which he may be consulted. 

(3) The Governor-General's financial adviser shall hold 
office during the pleasure of the Governor-General, and the 
salary and allowances of the financial adviser and the numbers 
of his staff and their conditions of service shall be such as the 
Governor-General may determine. 

(4) The powers of the Governor-General with respect to the 
appointment and dismissal of a financial adviser, and with res- 
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pect to the determination of his salary anti allowances and the 
numbers of his staff and their conditions of service, shall be 
exercised by him in his discretion : 

Provided that, if the Governor-General has determined to 
appoint a financial adviser, he shall, before making any appoint¬ 
ment other than the first appointment, consult his ministers as to 
the person to be selected. 

16 . —(i) The Governor-General shall appoint a person, 
being a person qualified to be appointed a judge of the Federal 
Court, to be Advocate-General for the Federation. 

(2) It shall be the duty of the Advocate-General to give 
advice to the Federal Government upon such legal matters, and 
to perform such other duties of a legal character, as may be 
referred or assigned to him by the Governor-General, and in the 
performance of his duties he shall have right of audience in all 
courts in Hritish India and, in a case in which federal interest. - , 
sire concerned, in all courts in any Federated State. 

(3) The Advocate-General shall hold office during the 
pleasure of the Governor-General, and shall receive such remu¬ 
neration as the Governor-General may determine. 

(4) In exercising his powers with respect to the appointment 
and dismissal of the Advocate-General and with respect to the 
determination of his remuneration, the Governor-General shall 
exercise his individual judgment. 

17 . —(1) All executive action of the Federal Government 
shall be expressed to be taken in the name of the Governor- 
General. 

(2) Orders anti other instruments made and executed in the 
name of the Governor-General shall be authenticated in such 
manner as may be specified in rules to be made by the Governor- 
General, and the validity of an order or instrument which is so 
authenticated shall not be called in question on the ground 
that it is not an .order or instrument made or executed by the 
(iovernor-General. 

(3) The Governor-General shall make rules for the more 
convenient transaction of the business of the Federal Govern¬ 
ment, and for the allocation among ministers of the said business 
in so far as it is not business with respect to which the Governor- 
General is by or under this Act required to act in his discretion. 

(4) The rules shall include provisions requiring ministers 
and secretaries to Government to transmit to the Governor- 
General all such information with respect to the business of the 
Federal Government as may be specified in the rules, or as the 
Governor-General may otherwise require to be so transmitted, 
and in particular requiring a minister to bring to the notice of the 
Governor-General, and the appropriate secretary to bring to the 
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notice of the minister concerned and of the Governor-General, an\ 
matter under consideration by him which involves, or appears to 
him likely to involve, any special responsibility of the Governor- 
General. 

(5) In the discharge of his functions under sub-scetions (2), 

(3) and (4) of this section the Governor-General shall act in his 
discretion after consultation with his ministers. 

CHAPTKR III 

THE FEDERAL LEGISLATURE 

General 

18—(1) There shall be a Federal Legislature which shall 
consist of His Majesty, represented by the Governor-General, and 
two Chambers, to be known respectively as the Council of State 
and the House of Assembly (in this Act referred to as “the 
Federal Assembly”). 

(2) The Council of State shall consist ot one hundred and 
fifty-six representatives of British India and not more than one 
hundred and four representatives of the Indian States, and the 
Federal Assembly shall consist of tuo hundred and fifty represen¬ 
tatives of British India and not more than one hundred and 
twenty-five representatives of the Indian States. 

(3) The said representatives shall lie chosen in accordance 
with the provisions in that behalf contained in the First Schedule 
to this Act. 

(4) ’File Council of State shall hi* a permanent body not 
subject to dissolution, but as near as may be one-third of the 
members thereof shall retire in every third year in accordance 
with the provisions in that behalf contained in the said First 
Schedule. 

(5) Every Federal Assembly, unless sooner dissolved, shall 
continue for live years from the date appointed for their first 
meeting anti no longer, and the expiration of the said period of 
five years shall operate as a dissolution of the Assembly. 

19 . —(1) The Chambers of the Federal Legislature shall be 
summoned to meet once at least in every year, and twelve months 
shall not intervene between their last sitting in one session and 
the dale appointed for their first silting in the next session. 

(2) Subject to the provisions of this section, the Governor- 
General may in his discretion from time to time— 

(a) summon the Chambers or either Chamber to meet at 
such time and place as he thinks fit; 

(/>) prorogue the Chambers; 
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(c) dissolve the Federal Assembly. 

(3) 'I'he Chambers shall be summoned to meet for their first 
session on a day not later than such day sis mm be specified in 
that behsdf in His Majesty’s Proclamation establishing the 
Federation. 

20. —(1) The Governor-!leneral may in his discretion 
address either Chamber of the Federal Legislature or both 
Chambers assembled together, and for that purpose require the 
attendance of members. 

(2) The Governor-!leneral may in his discretion send 
messages to either Chamber of the Federal Legislature, whether 
with respect to a Bill then pending in the Legislature or other¬ 
wise, and <i Chamber to whom any message is so sent shall 
with all convenient dispalch consider any matter which they 
are required by the message to take into consideration. 

21 . Kvery minister, every counsellor and the Advocate- 
General shall have the right to speak in, and otherwise to take 
part in the proceedings of, either Chamber, any joint sitting of 
the Chambers, and any eommitee of the Legislature of which he 
may Ik* named a member, but shall not by virtue of this section 
be entitled to vote. 

22—(1) The Council of Slate shall as soon as may be 
choose two incmbvis of the Council to lx* respectively President 
and Deputy-President thereof and, so often as tlu* office of Presi¬ 
dent or Deputy-President becomes vacant, the Council shall 
choose another member to be President or Deputy-President, as 
the case may be. 

(2) A member holding office as President or Deputy-Presi¬ 
dent of the Council of State shall vacate his office if he ceases to 
be a member of the Council, may at any time resign bis office by 
writing under his hand addressed to the Governor-General, and 
may be removed from his office by a resolution of the Council 
passed by a majority of all tlu* then members of the Council; but 
no resolution for the purpose of this subsection shall be moved 
unless at least fourteen days’ notice has been given of the in¬ 
tention to move the resolution. 

(3) While the office of President is vacant, the duties of 
the office shall be performed by the Deputy-President, or, if tlv* 
office of Deputy-President is also vacant, bv such member of the 
Council as tlu* Governor-General may in his discretion appoint for 
the purpose, and during any absence of the President from any 
sitting of the Council the Deputy-President or, if lie is also 
absent, sueh person as may be determined by the rules of pro¬ 
cedure of the Council, or, if no such person is present, such other 
person as may he determined by the Council, shall act as 
President, 
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(4) There .shall be paid to the President and the Deputy- 
President of the Council of State such salaries as may be res¬ 
pectively fixed by Act of the Federal Legislature, and, until provi¬ 
sion in that behalf is so made, such salaries as the Governor- 
General may determine. 

(5) The foregoing provisions of this section shall apply in 
relation to the Federal Assembly as they apply in relation to 
the Council of State with the substitution of the titles “Speaker” 
and “Deputy-Speaker” for the titles “President” and “Deputy- 
President” respectively, and with the substitution of references to 
the Assembly for references to the Council: 

Provided that, without prejudice to the provision.-, of sub¬ 
section (2) of this section as applied by this subsection, whenever 
the Assembly is dissolved, the Speaker shall not vacate his office 
untjl immediately before the first meeting of the Assembly after 
the dissolution. 

23.—(f) Save as provided in the last preceding section, all 
questions at any sitting or joint sitting of the Chambers shall 
be determined by a majority of votes of the members present and 
voting, other than the President or Speaker or person acting as 
such. 

The President or Speaker or person acting as such shall not 
vote in the first instance, but shall have and exercise a casting 
vote in the case of an equality of votes. 

(2) A Chamber of the Federal Legislature shall have power 
to act notwithstanding any vacancy in the membership thereof, 
and any proceedings in the Legislature shall be valid notwithstand¬ 
ing that it is discovered subsequently that some person who was 
not entitled so to do, sat or voted or otherwise took part in the 
proceedings. 

(3) If at any time during a meeting of a Chamber less than 
one-sixth of the total number of members of the Chamber are 
present, it shall be the duty of the* President or Speaker or 
person acting as such either to adjourn the Chamber, or to 
suspend the meeting until at least one-sixth of the members are 
present. 


Provisions as to Members of Legislature 

24 . livery member of either Chamber shall, before taking 
his seat, make and subscribe before the Governor-General, or 
some person appointed by him, an oath according to that one of 
the forms set out in the Fourth Schedule to this Act which the 
member accepts as appropriate in his case. 

25 . —(1) No person shall be a member of both Chambers, 
and rules made by the Governor-General exercising his individual 
judgment shall provide for the vacation by a person who is chosen 
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;i member of both Chambers of his seat in one Chamber or the 
other. 

(2) If a member of either Chamber— 

(«) becomes subject to any of the disqualifications men¬ 
tioned in subsection (1) of the next succeeding 
section ; or 

(b) by writing under his hand addressed to the Governor- 
General resigns his seat, 
his seat shall thereupon become vacant. 

(3) If for sixty days a member of either Chamber is without 
permission of the Chamber absent from all meetings thereof, the 
Chamber may declare his seat vacant : 

Provided that in computing the said period of sixty days no 
account shall be taken of any period during which the Chamber 
is prorogued, or is adjourned tor more than four consecutive 
days. 

26—(1) A person shall be disqualified for being chosen as, 
and for being, a member of either Chamber— 

(a) if he holds any office of profit under the Crown in India, 
other than an office declared by Act of the Federal 
Legislature not to disqualify its holder; 

(h) if he is of unsound mind and stands so declared by a 
competent court; 

(c) if be is an undischarged insolvent; 

(d) if, whether before or after the establishment of the 

Federation, he has been convicted, or has, in pro¬ 
ceedings for questioning the validity or regularity 
of an election, been found to have been guilty, of any 
offence or corrupt or illegal practice relating to 
elections which has been declared by Order in Council 
or by an Act of the Federal Legislature to be an 
offence or practice entailing disqualification for mem¬ 
bership of the Legislature, unless such period has 
elapsed as may be specified in that behalf by the pro¬ 
visions of that Order or Act; 

(e) if, whether before or after the establishment of the 

Federation, he lias been convicted of any other offence 
by a court in British India or in a State which is a 
Federated State and sentenced to transportation or to 
imprisonment for not less than two years, unless a 
period of five years, or such less period as the Gover¬ 
nor-General, acting in his discretion, may allow in 
any particular case, has elapsed since his release; 

(f) if, having been nominated as a candidate for the Federal 

or any Provincial Legislature or having acted as an 
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election agent of am- person so nominated, he has 
failed to lodge a return of election expenses within the 
time and in the manner required by any Order in 
Council made under this Act or by any Act of the 
Federal or the Provincial Legislature, unless five yea*r, 
have elapsed from the date bv which the return ought 
to have been lodged or the Governor-General, «ic.n . 
in his discretion, has removed the disqualification : 

Provided that a disqualification under paragraph (/) of this 
subsection shall not take effect until the expiration of one month 
from the date by which the return ought to have been lodged 
or of such longer period as the Governor-General, acting in his 
discretion, may in any particular case allow. 

(2) A person shall not be capable of being chosen a member 
of either Chamber while he is serving a sentence of transport at ion 
or of imprisonment for a criminal offence. 

(3) Where a person who, by virtue of a conviction or a 
conviction and a sentence, becomes disqualified by virtue of 
paragraph (d) or paragraph («•) of subsection (1) ol this section is 
at the date of the disqualification a member of the Legislature, 
his seat shall, notwithstanding anything in this or the last preced¬ 
ing section, not become vacant by reason of the disqualification 
until three months have elapsed from the date thereof or, if with¬ 
in those three months an appeal or petition for revision is brought 
in respect of the conviction or the sentence, until that appeal or 
petition is disposed of, but during any period during which his 
membership is preserved by this sub-set tion lie shall not sit or 
vote. 

( 4 ) For the purposes of this section a person shall not be 
deemed to hold an office of profit under the Crown in Tndia by 
reason only that— 

(ti) lie is a minister either for the Federation or for a 
Province; or 

(h) while serving a Stale, lie u-mains a member of one of 
the services of the Crown in India and retains all or 
any of his lights as such. 

27 . If a person sits or votes as a member of either Chambei 
when he is not qualified or is disqualified for membership thereof, 
or when he is prohibited Irom so doing by the provisions of sub¬ 
section (3) of the last preceding section, lie shall be liable in 
respect of each day on which he so sits or votes to a penalty 
of five hundred rupees to be recovered as a debt due to the 
F ederation. 

28 . —(1) Subject to the provisions of this Act and to the rules 
and standing orders regulating the procedure of the Federal 
Legislature, there shall he freedom nf speech in the Legislature, 
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and no member of tin* Legislature .shall lx.* liable to any proceed¬ 
ings in any court in respect of anything .said or any vote given hv 
him in the Legislature or any committee thereof, and no person 
shall be so liable in respect of the publication bv or under the 
authority of either Chamber of the* Legislature of any report, 
paper, votes or proceedings. 

(2) In other respects, the privileges of members of the 
Chambers shall be such as may from time to time be defined by 
Act of the Federal legislature anil, until so defined, shall be such 
as were immediately before the establishment of the Federation 
enjoyed by members ot the Indian Legislature. 

(3) Nothing in any existing Indian \« I, and, notwithstand¬ 
ing anything in the foregoing proxisior.s of this section, nothing 
in this Act, shall be construed as confeiring, or empowering the 
Federal Legislature to eonler, on either Chamber or on both 
Chambers silting together, or on any committee or officer of the 
Legislature, the status of a court, or any punitive or disciplinary- 
powers other than a power to remove or exclude persons infring¬ 
ing the rules or standing orders, or otherwise behaving in a dis¬ 
orderly manner. 

(4) Provision may be made by an Act of the Federal Legis¬ 
lature for the punishment, on conviction before a court, of persons 
who refuse to give evidence or produce documents before a com¬ 
mittee of a Chamber when duly required by the chairman of the 
committee so to do : 

Provided that any such Act shall have effect subject to such 
rules for regulating the attendance l>eforc such committees of 
persons who are, or have been, in the service of the Crown in 
India, and safeguarding confidential matter from disclosure, as 
may he made by the flovernor-C.eneral exercising his individual 
judgment. 

(3) Tin? provisions of subsections (1) and (2) of this section 
shall apply in relation to persons who by virtue of this Act have 
the right to speak in, and otherwise take part in the proceedings 
of, a Chamber as they apply in relation to members of the 
Legislature. 

29. Members of either Chamber shall be entitled to receive 
such salaries and allowances as may from time to time be 
determined by Act of the Federal Legislature and, until provision 
in that respect is so made, allowances at such rates and upon 
such conditions as were immediately before the date of the 
establishment of the Federation applicable in the case of members 
of the Legislative Assembly of the Indian Legislature. 

Legislative Procedure 

30 _(j) Subject to the special provisions of this Part of this 
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Act with respect to financial Hills, a Bill may originate in either 
Chamber. 

(2) Subject to the provisions of the next succeeding section, 
a Bill shall not he deemed to have been passed by the. Chambers 
of the Legislature unless it has been agreed to by both Chambers, 
either without amendment or with such amendments only as are 
agreed to In both Chambers. 

(3) A Bill pending in the Legislature shall not lapse by 
reason of the prorogation of the Chambers. 

(4) A Bill pending in the Council of Stale which has not 
been passed by the Federal Assembly shall not lapse on a dissolu¬ 
tion of the Assembly. 

(5) A Bill which is pending in the Federal Assembly or 
which having been passed by the Federal Assembly is pending in 
the Council of State shall, subject to the provisions of the next 
succeeding section, lapse on a dissolution of the Assembly. 

31 .—(1) If after a Bill has been passed by one Chamber and 
transmitte 1 to the other Chamber— 

(rt) the Bill is rejected by the othei Chamber; or 
(/>) tin 1 Chambers have finalh disagreed as to the amend¬ 
ments to be made in the Bill; or 
(r) more than six months elapse from the date of the recep¬ 
tion of the Bill by the other Chamber without the Bill 
being presented to the (lovcrnor-fieneral for his 
assent, 

the (Jovemor-tieneral mat, unless the Bill has lapsed by reason 
of a dissolution of the Assembly, notify to the Chambers, by 
message if they are sitting or by public notification if they are not 
sitting, his intention to summon them to meet in a joint sitting 
for the purpose of deliberating and voting on the Bill : 

Provided that, if it appears to the Governor-General that the 
Bill relates to finance 01 to any matter which affects the dis¬ 
charge of his functions in so far as he is by or under this Act 
required to act in his discretion or to exercise his individual judg¬ 
ment, he may so notily the Chambers notwithstanding that there 
has been no rejection of or final disagreement as to the Bill and 
notwithstanding that the said period of six months has not elapsed, 
if he is satisfied that there is no reasonable prospect of the Bill 
being presented to him for his assent without undue delay. 

In reckoning any such period of six months as is referred to 
in this subsection, no account shall be taken of any time during 
which the Legislature is prorogued or during which both 
Chambers are adjourned for more than four days. 

(2) Where the Govqrnor-Goneral has notified his intention 
of summoning the Chambers to meet in a joint sitting, neither 
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Chamber shall proceed further with the Bill, but the Governor- 
(ieneral may at any time in the next session after the expiration of 
six months from the date of his notification summon the Chambers 
to meet in a joint sitting for the purpose specified in his notifica¬ 
tion and, if he does so, the Chambers shall meet accoidinglv . 

Provided that, if it appears to the Governor-General that the 
Bill is such a Hill as is mentioned in the proviso to subsection (1) 
of this section, he may summon the Chambers to meet in joint 
sitting for the purpose aforesaid at any date, whether in the same 
session or in the next session. 

(3) file functions of the Governor-General under the provisos 
10 the two last preceding subsections shall be exercised by him in 
his discretion. 

(4) If at the joint sitting of the two Chambers the Bill, with 
such amendments, if anj, as are agreed to in joint sitting, is pass¬ 
ed by a majority of the total number of members of both 
Chambers present and voting, it shall he deemed for the purposes 
of this Act to have been passed by both Chambers : 

Provided that at a joint sitting— 

(a) if the Bill, having been passed by one Chamber, has not 
been passed by the other Chamber with amendments 
and returned to the Chamber in which it originated, no 
amendment shall be proposed to the Bill other than 
such amendments (if any) as are made necessary by 
the delay in the passage of the Bill; 

(/») if the Bill has been so passed and returned, only such 
amendments as aforesaid shall be proposed to the Bill 
and such other amendments as are relevant to the 
matters with respect to which the Chambers have not 
agreed, 

and the decision of the person presiding as to the amendments 
which are admissible under this subsection shall be final. 

(5) A joint sitting may be held under this section and a Bill 
passed thereat notwithstanding that a dissolution of the Assembly 
has intervened since the Governor-General notified his intention to 
summon the Chambers to meet therein 

32_(1) When a Bill has been passed by the Chambers, it 

shall be presented to the Governor-General, and the Governor- 
General shall in his discretion declare either that he assents in 
His Majesty’s name to the Bill, or that he withholds assent there¬ 
from, or that he reserves the Bill for the signification of His 
Majesty’s pleasure : 

Provided that the Governor-General may in his discretion 
return the Bill to the Chambers with a message requesting that 
they will reconsider the Bill or any specified provisions thereof 
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and, in particular, will consider the desirability of introducing any 
such amendments as he may recommend in his message, and the 
Chambers shall reconsider the Hill accordingly. 

(2) A Hill resened for the signification of His Majesty’s 
pleasure shall not become an Act of the Federal Legislature unless 
and until, within twelve months from the day on w'hich it was 
presented to the (lovernor-Cieneral, the (iovernor-<Jeneral makes 
known by public notification that His Majesty has assented 
thereto. 

(3) \nv \«'t assented In b\ the (io\crnor-(icneral may be 
disallowed bv His Majesty within twelve months from the day of 
the (Iovcrnor-(Icneral’s assent, and where am Act is so disallow¬ 
ed the tiovernor-tleneral shall forthwith make the disallowance 
known by public notification, and as from the date ol the notifica¬ 
tion the Vet shall become void. 

Procedure in Financal matters 

33 .--(1) The (io\ernor-(ieneral shall in respect ol every 
financial year cause to Ik* laid before both Chambers of the 
Federal Legislature a statement of the estimated receipts and 
expenditure of the Federation for that jear, in this Part of this 
Act referred to as the "annual financial statement.’’ 

(2) The estimates of expenditure embodied in the annual 
financial statement shall show separateh — 

(n) file sums required to meet expenditure described by ibis 
Vet as expenditure 1 barged upon the revenues of the 
Federation; and 

(/») the sums required to meet other expenditure proposed 
to hi made from the revenues of the Federation, 
and shall distinguish expenditure on revenue account from other 
expenditure, and indicate the sums, if any, which are included 
solely because the Hovernor-tieneial has directed their inclusion 
as being necessary for the due discharge of any pf his special 
responsibilities. 

(3) The following expenditure shall lie expenditure charged 
on the revenues of the Federation :— 

(«| the salary and allowances of the (»overnor-(ieneral and 
other expenditure relating to his office for which provi¬ 
sion is required to be made by Order in Council; 

(h) debt charges for which the Federation is liable, includ¬ 
ing interest, sinking fund charges and redemption 
charges, and other expenditure relating to the raising 
of loans and the service and redemption of debt; 
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iq 

(c) the salaries and allowances of ministers, of counsellors, 
of the financial advisor, of the advocate-general, «*f 
chief commissioners, and of the staff cl the financial 
adviser; 

(</) the salaries, allowances, and pensions payable to o* in 
respect of judges of the Federal Court, and the pen¬ 
sions payable to or in respect of judges of anv High 
Court ; 

(c) expenditure for the purpose ol the disi barge by the 
(iovernor-Cieneral of bis iunetious with respect to 
defence and ecclesiastical affairs, his functions with 
respect to external affaii ■. in -.«» fat as he is by or 
under this Act rcqiiiicd in the exercise thereof to aet 
in liis discretion. his functions in or in relation to 
tribal areas, and his functions in relation to the 
administration of any territory in the direction and 
control of which he is under this Act required to act 
in his discretion : provided Hint the sum so charged in 
any year in respect of cxpmditurc on ecclesiastical 
affairs shall not exceed forty-two lakhs of rupees, 
exclusive of pension chaises; 

(M the sums payable to His Majesty under this A»t out ol 
the revenues of the Federation in respect of the expens- 

. es incurred in discharging the functions of the Crown 

in its relations with Indian States; 

(/?) any grants for purposes connected with the administra¬ 
tion of any areas in a Province which are for the time 
bring excluded areas; 

ill) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal; 

ft) any other expenditure declared by this Act or any Act 
of the Federal Legislature to be so charged. 

(4) Any question whether any proposed expenditure falls 
within a class of expenditure charged on the revenues of the 
Federation shall lie decided by the (iovernor-t ieneral in his discre¬ 
tion. 

34 .—(1) So much of the estimates ol expenditure as relates 
to expenditure charged upon the revenues of the Federation shall 
not he submitted to the vote of the Legislature, but nothing in 
this subsection shall lie construed as preventing the discussion in 
either Chamber of the Legislature of any of those estimates other 
than estimates relating to expenditure referred to in paragraph 
In) or paragraph If) of subsection (3) of the last preceding section. 

(2) So much of the said estimates as relate.-, to other ex¬ 
penditure shall be submitted in the form of demands for grants 
to the Federal Assembly and thereafter to the Council of State, 
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and.either Chamber shall have power to assent or to refuse to 
assent to any demand, or to assent to any demand subject to a 
reduction of tbe amount specified therein : 

Provided that, where the Assembly have refused to assent 
to any demand, that demand shall not be submitted to the Council 
of State, unless the Governor-General so directs and, where the 
Assembly have assented to a demand subject to a reduction of the 
amount specified therein, a demand for tbe reduced amount 
only shall be submitted to the Council of State, unless the Gover¬ 
nor-General otherwise directs; and where, in either of the said 
cases, such a direction is given, the demand submitted to the 
Council of State shall be for such amount, not being a greater 
amount than that originally demanded, as may be specified in the 
direction 

(3) If the Chambers differ with respect to any demand the 
Governor-General shall summon the two Chambers to meet in a 
joint sitting for the purpose of deliberating and voting on the 
demand as to which they disagree, and the decision of the majority 
of the members of both Chambers present and voting shall be 
deemed to be the decision of the two Chambers. 

(4) No demand for a grant shall be made exeept on the 
recommendation of the Governor-General. 

35 _(1) The Governor-General shall authenticate by*his 

signature a schedule specifying— 

(a) the grants made by the Chambers under the last pre¬ 
ceding section; 

(/>) the several sums required to meet tbe expenditure 
charged on the revenues of the Federation but not 
exceeding, in the case of any sum, tbe sum shown in 
the statement previously laid before the Legislature: 

Provided that, if the Chambers have not assented to any 
demand for a grant or have assented subject to a reduction of 
the amount specified therein, the Governor-General may, if in 
his opinion the refusal or reduction would affect the due discharge 
of any of bis special responsibilities, include in the schedule such 
additional amount, if any, not exceeding the amount of the 
rejected demand or tbe reduction, as the case may be, as appears 
to him necessary in order to enable him to discharge that responsi¬ 
bility . 

(a) The schedule so authenticated shall he. laid before both 
Chambers but shall not be open to discussion or vote therein. 

(3) Subject to the provisions of tbe next succeeding section, 
no expenditure from the revenues of tbe Federation shall be 
deemed to be duly authorised unless it is specified in tbe schedule 
so authenticated. 
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36 . If in respect of any financial year lurthcr expenditure 
from the revenues of the Federation becomes neeessarj over and 
above the expenditure theretofore authorised for that year, the 
Governor-General shall cause to be laid before both Chambers of 
the Federal Legislature a supplementary statement showing the 
estimated amount of that expenditure, and the provisions of the 
precedmg section.-. shaM have effect in relation to that statement 
and that expenditure as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein. 

37 . —(1) A Bill or amendment making provision— 

(a) for imposing or increasing any tax; or 

(b) for regulating the borrowing of money or the giving of 

any guarantee b\ the Federal (iovernment, or for 
amending the law with respect to any financial obliga¬ 
tions undertaken or to be undertaken by the Federal 
Government; or 

(c) for declaring tiny expenditure to be expenditure charged 

on the revenues of the Federation, or for increasing 
the amount of any such expenditure, 
shall not be introduced or moved except on the recommendation 
of the Governor-General, and a Bill making such provision shall 
not be introduced in the Council of State. 

(2) A Bill or amendment shall not be deemed to make pro¬ 
vision for any of the purposes aforesaid by reason only that it 
provides for the imposition of fines or other pecuniary penalties, 
or for the demand or payment of fees for licences or fees for 
services rendered. 

(3) A Bill which, il enacted and brought into operation, 
would involve expenditure from the revenues of the Federation 
shall not be passed by either Chamber unless the Governor- 
General has recommended to that Chamber the consideration of 
the Bill. 


Procedure Generally 

36 —(1) Kadi Chamber of the Federal Legislature may 
make rules for regulating, subject to the provisions of this Act, 
their procedure and the conduct of their business : 

Provided that as regards each Chamber the Governor-General 
shall in his discretion, afler consultation with the President or the 
Speaker, as the case may be, make rules— 

(a) for regulating the procedure of, and the conduct of 
business in, the Chamber in relation to any matter 
which affects the discharge of his functions in so far 
as he is by or under this Act required to act in his 
discretion or to exercise his individual judgment; 
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, (b) for securing the timely completion of financial business; 

(c) for prohibiting the discussion of, or the asking of ques¬ 

tions on, anv mailer connected with any Indian State, 
other than a matter with respect to which the Federal 
Legislature lias power to make laws for that State, 
unless the (ioiei nor-Ceueral in his discretion is satis¬ 
fied th.it tile matter affects Federal interests or aJlects 
a British subject, and lia.i given his consent to the 
matter being discussed or the question being asked; 

(d) for prohibiting, save with the consent of the Governor- 

General in his discretion,— 

(i) the discussion of, or the asking ol questions 
on, any matter connected with relations between llis 
Majesty or the Governor-General and any foreign 
State or lVince ; or 

(ii) the discussion, except in relation to estimates 
of expenditure, of, or the asking of questions on, 
any matter eonnected with the tribal areas or the 
administration of any excluded area ; or 

(iii) the discussion of, or the asking of questions 
on, any action taken in his discretion by the Gover¬ 
nor-General in relation to the allairs of a Province; or 

(iv) the discussion of, or the asking of questions 
on, the personal condui t of the Ruler of any Indian 
Stale, or of a member oi the ruling family thereof; 

and, if and in so far as any rule so made by the Governor-General 
is inconsistent with any rule made by a Chamber, the rule made 
by the Governor-General shall prevail. 

(2) The Governor-General, after consultation with the 
President of the Council of State and the Sjie.ikei of the Legisla¬ 
tive Assembly, ina) make rules as to the procedure with respect 
to joint sittings of, and communications between, the two 
Chambers. 

The said rules shall make such provision for the purposes 
specified in the proviso to the preceding sub-set cion as the 
Governor-General in his discietion may think fit. 

(3) Until rules are made under this section, the rules of pro¬ 
cedure and standing orders in force immediately before the 
establishment of the Federation with respect to the Indian legis¬ 
lature shall have effect in relation to the Federal Legislature 
subject to such modifications and adaptations as may be made 
therein by the Governor-General in his discretion. 

(4) At a joint sitting of the two Chambers the President of 
the Council of State, or in his absence such person as may be 
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determined by rules of procedure made under this section, shall 
preside. 

30 . All proceedings in the Federal Legislature shall be 
conducted in the English language : 

Provided that the rules of procedure of each Chamber and 
the rules with respect to joint sittings shall provide for enabling 
persons unacquainted, or not sufficiently acquainted, with Hie 
English language to use another language. 

40 . —(1) No diseussion shall take place in the Federal Legis¬ 
lature with respect to the conduct of unv judge of the Federal 
Court or a High Court in the discharge of his duties. 

In this subsection the reference to a High Court shall be 
construed its including a reference to anv court in a Federated 
State which is a High Court for any of the purposes of Part IX 
of this Act. 

(2) If the Governor-General in his discretion certifies that 
the diseussion of a Hill introduced or pioposcd to lie introduced in 
the Federal legislature, or of any specified clause of a Bill, or of 
any amendment moved or proposed to In* moved to a Bill, would 
affect the discharge of his special responsibility for the prevention 
of any grave menace to the peace or tranquillity of India or any 
part thereof, he may in his discretion direct that no proceedings, 
or no further proceedings, shall be taken in relation to the Bill, 
clause or amendment, and effect shall be given to the direction. 

41 . —(i) The validity of anv proceedings in the Federal 
Legislature shall not he called in question on the ground of any 
alleged irregularity of procedure. 

(2) No officer or other member of the Legislature in whom 
powers are vested hv or under this Act for regulating procedure 
or the conduct of business, or for maintaining order, in the Legis¬ 
lature shall be subject to the jurisdiction of any court in respect 
of the exercise by him of those powers. 

CHAPTER IV 

LEGISLATIVE POWRF.S OF GOVERNOR-GENERAL 

42 . —(1) If at any time when the Federal Legislature is not 
in session the Governor-General is satisfied that circumstances 
exist which render it necessary for him to take immediate action, 
he may promulgate such ordinances as the circumstances appear 
to him to require: 

Provided that the Governor-General— 

(a) shall exercise his individual judgment as respects the 
promulgation of any ordinance under this section if a 
Bill containing the same provisions would under this 
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Act have required his previous sanction to the intro¬ 
duction thereof into the Legislature; and 

(b) shall not, without instructions from His Majesty, pro¬ 
mulgate any such ordinance if he would have deemed 
it necessary to reserve a Bill containing the same pro¬ 
visions for the signification of His Majesty’s pleasure 
thereon. 

(2) An ordinance promulgated under this section shall have 
ihe same force and effect as an Act of the Federal Legislature 
assented to by the Governor-General, but every such ordinance— 

(<i) shall be laid before the Federal Legislature and shall 
cease to operate at the expiration of six weeks from 
ihe re-assemblv of the Legislature, or, if bc f ore the 
expiration of that period resolutions disapproving it 
are passed bv both Chambers, upon the passing of the 
second of those resolutions; 

( b ) shall be subject to the provisions of this Act relating 
to the power of Ilis Majesty to disallow Acts as if it 
were an Act of the Federal Legislature assented to by 
the Governor-General; and 

(e) may be withdrawn at any time by the Governor-General. 

(3) If and so far as an ordinance under this section makes 
any provision which the Federal Legislature would not under this 
Act be competent to enact, it shall be void. 

43 —(1) If at any time the Governor-General is satisfied that 
circumstances exist which render it necessary for him to take 
immediate action for the purpose of enabling him satisfactorily to 
discharge his functions in so far as he is by or under this Act 
required in the exercise thereof to act in his discretion or to 
exercise his individual judgment, he may promulgate such 
ordinances as in his opinion the circumstances of the case require. 

(2) An ordinance promulgated under this section shall 
continue in operation for such period not exceeding six months 
as may be specified therein, but may by a subsequent ordinance 
be extended for a further period not exceeding six months. 

(3) An ordinance promulgated under this section shall have 
the same force and effect as an Act of the Federal Legislature 
assenled to bv the Governor-General, hut every such ordinance — 

(n) shall he subject to the provisions of this Act relating 
to the power of His Majesty to disallow Acts as if it 
were an Act of the Federal Legislature assented to 
by the Goxernor-General; 

(b) may lu- withdrawn at any time by the Governor-General; 
. and 
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(c) if it is an ordinance extending a previous ordinance for a 
further period, shall be communicated forthwith to the 
Secretary of State and shall be laid by him before 
each House of Parliament. 

{4) If and so far as an ordinance under this section makes 
any provision which the Federal Legislature would not under 
this Act be competent to enact, it shall be void. 

(5) The functions of the Got crnor-Gencral under this section 
shall be exercised by him in his discretion. 

44 .—(1) If at any time it appears to the Governor-General 
that, for the purpose of enabling l^m satisfactorily to discharge 
his functions in so f ir as he is b\ or under tills Art required ; n 
the exercise thereof to art in hi*, discretion or to exercise his 
individual judgment, it is essential that provision should he made 
bv legislation, he may by message to both Chambers of the 
Legislature explain the circumstances vvhii h in his opinion render 
legislation essential, and either— 

(•#) enact forthwith, as a Governor-Genernrs Act, a Hill con¬ 
taining such provisions as he considers necessary; or 

(/>) attach to his message a draft of the Bill which he 
considers necessary. 

(2) Wheic the Governor-General takes such action as is 
mentioned in paragraph (h) of the preceding subsection, he may 
at any time after the expiration of one month enact, as a Gover¬ 
nor-General’s Art, the Bill proposed by him to the Chambers 
either in the form of the draft communicated to them or with 
such amendments as he deems necessary, hut before so doing he 
shall consider any address which may have been presented to 
him within the said period by either Chamber with reference to the 
Bill or to amendments suggested to he made therein. 

(3) A Governor-General's Art shall have the same force and 
effect, and shall be subject to disallowance in the same manner, as 
an Act of the Federal Legislature assented to by the Governor- 
General and, if and in so far as a (iovcrnor-GeneraPs Act makes 
any provision which the Federal Legislature would not under this 
Act be competent to enact, it shall be void. 

(4) Every Governor-General's Act shall be communicated 
forthwith to the Secretary of State and shall be laid by Irm before 
each House of Parliament. 

(5) 'I'he functions of the Governor-General under this section 
shall be exercised by him in his discretion. 
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CHAPTER V 

PROVISIONS IN CASE OF FAILURE OF CONSTITU¬ 
TIONAL MACHINERY 

45 ._(1) If at any time the Governor-General is satisfied that 

a situation has arisen in which the government of the Federation 
cannot be carried on in accordance with the provisions of this 
Act, he may by Proclamation— 

(a) declare that his functions shall to such extent as may bo 

specified in the Proclamation he exerciser! by him in his 
discretion; 

(b) assume to himself, all or any of the powers vested in or 

exercisable by any Federal body or authority, 
and any such Proclamation may contain such incidental and conse¬ 
quential provisions as may appear to him to be necessary or de¬ 
sirable for giving effect to the objects of the Proclamation, includ¬ 
ing provisions for suspending* in whole or in part the operation 
of any provisions of this Act relating to any Federal body or 
authority : 

Provided that nothing in this subsection shall authorise the 
Governor-General to assume to himself any of the powers vested 
in or exercisable by the Federal Court or to suspend, either in 
whole or in part, the operation of any provision of this Act 
relating to the Federal Court. 

(2) Anv such Proclamation may be revoked or varied by a 
subsequent Proclamation. 

(3) A Proclamation issued under this section— 

(a) shall be communicated forthwith to the Secretary of 

State and shall be laid bv him before each House of 
Parliament; 

(b) unless it is a Proclamation revoking a previous Pro¬ 

clamation, shall cease to operate at the expiration of six 
months : 

Provided that, if and so often as a resolution approving the 
continuance in force of such a Proclamation is passed by both 
Houses of Parliament, the Proclamation shall, unless revoked, 
continue in force for a further period of twelve months from the 
date on which under this subsection it would otherwise have 
ceased to operate. 

(4) If at any time the government of the Federation has for 
a continuous period of three years been carried on under and by 
virtue of a Proclamation issued under this section, then, at the 
expiration of that period, the Proclamation shall cease to have 
effect and the government of the Federation shall be carried on ip 
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accordance with the other provisions of this Act, subject to any 
amendment thereof which Parliament may deem it necessary to 
make, but nothing in this subsection shall be construed as extend¬ 
ing the power of Parliament to make amendments in this Act with¬ 
out affecting the accession of a State. 

(5) If the Gnxcrnor-Ccncral, by a Proclamation under this 
section, assumes to himself any power of the Federal Legislature 
to make laws, any law made by him in the exercise of that power 
shall, subject to the terms thereof, continue to have effect until 
two years have elapsed from the date on which the Proclamation 
ceases to have effect, unless sooner repealed or re-enaetd by Act 
of the appropriate Legislature, and any reference in this Act to 
Federal Acts, Federal laws, or Acts or laws of the Federal Legis¬ 
lature shall be construed as including a reference to such a law. 

(0) '1 he functions of the Governor-General under this section 
shall be exercised by him in his discretion. 

PART Ill 

THE GOVERNORS’ PROVINCES 
CHAPTER 1 
THE PROVINCES 

40 .—(1) Subject to the provisions of the next succeeding 
section with respect to Berar, the iollowing shall be Governors’ 
Provinces, that is to say, Madras, Bombay, Bengal, the United 
Provinces, the Punjab, Bihar, the Central Provinces and Berar, 
Assam, the North-West Frontier Province, Orissa, Sind and such 
other Governors’ Provinces as may be created under this Act. 

(2) Burma shall cease to he part ol India. 

(3) In tliis Act the expression “Province" means, unless the 
context otherwise requires, a Governor’s Province, and “Provin¬ 
cial” shall l)c construed accordingly. 

47 . Whereas certain teiritory (in this Act referred to as 
“Berar”) is under the sovereignty of His Exalted Highness the 
Nizam of Hyderabad, but is at the date of the passing of this 
Act, by virtue of certain agreements subsisting between His 
Majesty and His Exalted Highness, administered together with 
the Central Provinces : 

And whereas it is in contemplation that an agreement shall 
be concluded between His Majesty and His Exalted Highness 
whereby, notwithstanding the continuance of the sovereignty of 
His Exiilted Highness over Berar, the Central Provinces and 
Berar may be governed together sis one Governor’s Province under 
this Act by the name of the Central Provinces and Berar: 
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Now, therefore,— 

(1) While any such agreement is in force— 

(a) Bcrnr and the Central Provinces shall, notwith¬ 
standing the continuance of the sovereignty of His 
Exalted Highness, be deemed to be one Governor’s 
Province by the name of the Central Provinces and 
Berar; 

(//) any reference in this Act or in any other Act to 
British India shall be construed as a reference to 
British India and Berar, and any reference in this Act 
to subjects of His Majesty shall, except for the 
purposes of any oath of allegiance, be deemed to 
include a reference to Herari subjects of His Exalted 
Highness; 

(c) any provision made under this Act with respect 
to the qualifications of the voters lor the Provincial 
Legislature of the Central Provinces and Berar, or the 
voters for the Council of State, shall be such as to give 
eiTect to any provisions with respect to those matters 
contained in the agreement; 

(2) If no such agreement is concluded, or if such an agree¬ 
ment is concluded but subsequently ceases to have effect, 
references in this Act to the Central Provinces and Berar 
shall be construed as references to the Central Provinces, 
and His Majesty in Council may make such consequential 
mouilkations in the provisions of this Act relating to 
the Central Provinces as he thinks proper. 

CHAPTER II 

THE PROVINCIAL EXECUTIVE 
The Governor 

48 . —(1) The Governor of a Province is appointed by His 
Majesty by a Commission under the Royal Sign Manual. 

(2) The provisions of the I'lnrd Schedule to this Act shall 
have eiTect with respect to the salary and allowances of the Gover¬ 
nor and the provision to be made for enabling him to discharge 
conveniently and with dignity the duties of his office. 

49 . —(1) The executive authority of a Province shall be 
exercised on behalf of His Majesty by the Governor, either directly 
or through officers subordinate to him, but nothing in this section 
shall prevent the Federal or the Provincial Legislature from con¬ 
ferring functions upon subordinate authorities, or be deemed to 
transfer to the Governor any functions conferred by any existing 
Indian law on any court, judge, or officer or any local or other 
authority. 
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(2) Subject to the provisions of this Act, the executive 
authority of each Province extends to the matters with respect to 
which the Legislature of the Province has power to make laws. 

Administration of Provincial affairs 

50 _(1) There shall he a council of ministers to aid and 

advise the Governor in the exercise of his functions, except in so 
far as he is by or under this Act required to exercise his functions 
or any of them in his discretion: 

Provided that nothing in this subsection shall be construed as 
preventing the Governor from exercising his individual judgment 
in any case where by or under this Act he is required so to do. 

(2) The Governor in his discretion may preside at meetings 
of the council of ministers. 

(3) If any question arises whether any matter is or is not a 
matter as respects which the Governor is by or under this Act 
required to act in his discretion or to exercise his individual judg¬ 
ment, the decision of the Governor in his discretion shall be final, 
and the validity of anything done by the Governor shall not be 
called in question on the ground that he might or ought not to 
have acted in his discretion, or ought or ought not to have exer¬ 
cised his individual judgment. 

51 . —(1) The Governor's ministers shall be chosen and sum¬ 
moned by him, shall be sworn as members of the council, and 
shall hold ofiice during his pleasure. 

(2) A minister who for any period of six consecutive months 
is not a member of the Provincial Legislature shall at the expira¬ 
tion of that period cease to be a minister. 

(3) The salaries of ministers shall be such as the Provincial 
Legislature may from time to time by Act determine, and, until 
the Provincial Legislature so determine, shall be determined by 
the Governor: 

Provided that the salary of a minister shall not be varied 
during his term of office. 

(4) The question whether any, and if so what, advice was 
tendered by ministers to the Governor shall not be inquired into 
in any court. 

(5) The functions of the Governor under this section with 
respect to the choosing and summoning and the dismissal of 
ministers, and with respect to the determination of their salaries, 
shall be exercised by him in his discretion. 

52 . —(1) In the exercise of his functions the Governor shall 
have the following special responsibilities, that is to say:— 

(n) the prevention of any grave menace to the peace ot 
tranquillity of the Province or any part thereof; 
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(b) the safeguarding of the legitimate interests of minorities; 

(c) the securing to, and to the dependants of persons who 

are or have been members of the public services of any 
l ights provided or preserved for them by or under this 
Act, and the safeguarding of their legitimate interests; 

(J) the securing in the sphere of executive action of the 
purposes which the provisions of Chapter III of Part V 
of this Act are designed to secure in relation to legis¬ 
lation ; 

(e) the securing of the peace and good government of areas 
which by or under the provisions of this Part of this 
Act are declared to be partially excluded areas; 

(/) the protection of the rights of any Indian State and the 
rights and dignity ol the Ruler thereof; and 

(g) the securing of the execution ol orders or directions 
lawlully issued to him under Part VI of this Act by the 
(iovcrnor-GcPcral in Ins discretion. 

(2) ihe Governor of the Central Provinces and Berar shall 
also have the special responsibility of securing that a reasonable 
share of the revenues ot the Province is expended in or for the 
benefit of Berar, the Governor of any Province which includes an 
excluded area shall also have the special responsibility of securing 
that the due discharge ol his functions in respect of excluded 
areas is not prejudiced or impeded by any course of action taken 
with respect to any other matter, any Governor who is discharg¬ 
ing any functions as agent for the Governor-General shall also 
have the special responsibility of securing that the due discharge 
of those functions is not prejudiced or impeded by any course of 
action taken with respect to any othei matter, and the Governor 
of Sind shall also have the special responsibility of securing the 
proper administration of the Lloyd Barrage and Canals Scheme. 

(3) If and in so far as am special lesponsibilily of the 
Governor is involved, he shall, in the exercise of his functions, 
exercise his individual judgment as to the action to be taken. 

53 .—(1) The Secretary of State shall lay before Parliament 
the draft of any Instructions (including any instructions amend¬ 
ing or revoking Instructions previously issued) which it is proposed 
to recommend His Majesty to issue to the Governor of a Province, 
and no further proceedings shall be taken in relation thereto except 
in pursuance of an address presented to His Majesty by both 
Houses of Parliament praying that the Instructions may be issued. 

(2) The validity of anything done by the Governor of a 
Province shall not be called in question on the ground that it was 
done otherwise than in accordance with any Instrument of Instruc¬ 
tions issued to him. 
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04 .—(1) In so far as the Governor of a Province is by or 
under this Act required to act in his discretion or to exercise his 
individual judgment, he shall he under the general conti ol of, and 
comply with such particular directions, if any, as may from time 
to time be given to him by, the Governor-General in his discretion, 
but the validity of anything clone by a Governor shall not he called 
in question on the ground lhat it was done otherwise than m 
accordance with the provisions of this section. 

(2) Before giving any directions under this section, the 
Governor-General shall satisfy himself that nothing in the direc¬ 
tions requires the Governor to act in any manner inconsistent 
with any Instrument of Instructions issued to the Governor by 
His Majesty. 

55 . —(1) The Governor of each Province shall appoint a 
person, being a person qualified to he appointed a judge of a 
High Court, to be Advocate-General for the Province. 

(2) It shall be the duty of the Advocate-General to give 
advice to the Provincial Government upon such legal matters, 
and to perform such other duties of a legal character, as may 
from time to time be referred or assigned to him by the 
Governor. 

(3) The Advocate-General shall hold office during the 
pleasure of the Governor, and shall receive such remuneration as 
the Governor may determine. 

(4) In exercising his powers with respect to the appoint¬ 
ment and dismissal of the Advocate-General and with respect to 
the determination of his remuneration, the Governor shall exercise 
his individual judgment. 

56 . Where it is proposed that the Governor of a Province 
should by virtue of any powers vested in him make or amend, or 
approve the making or amendment of, any rules, regulations or 
orders relating to any police force, whether civil or military, he 
shall exercise his individual judgment with respect to the proposal, 
unless it appears to him that the proposal does not relate to or 
affect the organisation or discipline of that force. 

57 _(1) If it appears to the Governor of a Province that 

the peace or tranquillity of the Province is endangered by the 
operations of any persons committing, or conspiring, preparing 
or attempting to commit, crimes of violence which, in the opinion 
of the Governor, are intended to overthrow' the government as bv 
law established, the Governor may, if he thinks that the circum¬ 
stances of the case require him so to do for the purpose of combat¬ 
ing those operations, direct that his functions shall, to such extent 
as may be specified in the direction, be exercised by him in his 
discretion and, until otherwise provided by a subsequent direction 
of the Governor, those functions shall to that extent be exercised 
by him accordingly. 
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(2) While any such direction is in force, the Governor may 
authorise an official to speak in and otherwise take part in the 
proceedings of the Legislature, and any official so authorised may 
speak and take part accordingly in the proceedings of the 
Chamber or Chambers of the Legislature, any joint sitting of the 
Chambers, and any committee of the Legislature of which he may 
be named a member by the Governor, but shall not be entitled to 
vote. 

(3I The functions of the Governor under this section shall 
be exercised by him in his discretion. 

(4I Nothing in this section affects the special responsibility 
of the Governor for the prevention of anv grave menace to the 
peace or tranquillity of the Province or any part thereof. 

58 . The Governor in his discretion -hall make rules for 
securing that no records or information relating to the sources 
from which information has been or may be obtained with respect 
to the operations of persons committing, or conspiring, preparing, 
or attempting to commit, such crimes as are mentioned in the 
last preceding section, shall he disclosed or given— 

(a) bv anv member of any police force in the Province to 

another member of that force except in accordance 
with directions of the Inspector-General of Police or 
Commissioner of Police, as the case mav be, or to 
anv other person except in accordance with directions 
of the Governoi in his discretion; or 

( b) bv anv other person in the service of the Crown in the 

Province to any person except in accordance with direc¬ 
tions of the Governor in his discretion. 

59 . —(1) All executive, action of the Government of a Province 
slr.dl be expressed to be taken in the name of the Governor. 

(a) Orders and other instruments made and executed in the 
name of the Governor shall he authenticated in such manner as 
mav be specified in rules to be made by the Governor, and the 
validity of an order or instrument which is so authenticated shall 
not be called in question on the ground that it is not an order or 
instrument made or executed by the Governor. 

(3) The Governor shall make rules for the more convenient 
transaction of the business of the Provincial Government, and 
for the allocation among ministers of the said business in so far 
as it is not business with respect to which the Governor is by or 
under this Act required to act in his discretion. 

(4I The rules shall include provisions requiring ministers 
and secretaries to Government to transmit to the Governor all such 
information with respect to the business of the Provincial Govern¬ 
ment as mav be specified *n the rules, or as the Governor may 
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otherwise require to he so transmitted, and in particular requir¬ 
ing a .minister to bring to the notice of the Governor, and the 
appropriate secretary to bring to the notice of the minister con¬ 
cerned and of the Governor, any matter under consideration bv 
him which involves, or appears to him likely to involve, any 
special responsibility of the Governor. 

(5) In the discharge of his functions under sub-sections (2), 
(3) and (4) of this section the Governor shall act in his discretion 
after consultation with his ministers. 

CHAPTER III 

THE PROVINCIAL LEGISLATURE 
General 

60 . —( t) There shall for rverv Province he a Provincial 
Legislature which shall co mist of His Majesty represented by the 
Governor, and— 

(a) in the Provinces of Madras, Bombay, Bengal, ihc United 

Provinces, Bihar and Assam, two Chambers; 

(b) in other Provinces, one Chamber. 

(2) Where there are two Chambers of a Provincial Legisla¬ 
ture, they shall be known respectively as the Legislative Council 
and the Legislative Assembly, and where there is only one 
Chamhcr, the Chamber shall lie known as the Legislative 
Assembly. 

81 .—(1) The composition of the. Chamber or Chambers of the 
Legislature of a Province shall he such as is specified in relation 
to that Province in the Fifth Schedule to this Act, 

(a) Every Legislative Assembly of every Province, unless 
sooner dissolved, shall continue for five years from the date 
appointed for their first meeting and no longer, and the expira¬ 
tion of the said period of five years shall operate as a dissolution 
of the Assembly. 

(3) Every Legislative Council shall be a permanent body not 
subject to dissolution, but as near as may be one-third of the 
members thereof shall retire in every third year in accordance with 
the provision in that behalf made in relation to the Province under 
the said Fifth Schedule. 

62 . —(0 The Chamber or Chambers of each Provincial 
Legislature shall be summoned to meet once at least in every 
year, and twelve months shall not intervene between their last 
sitting in one session and the date .appointed for their first sitting 
in the next session, 
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(2) Subject to the provisions of this section, the Governor 
may in his discretion from time to time— 

(a) summon the Chambers or either Chamber to meet at 

such time and place as he thinks fit; 

(b) prorogue the Chamber or Chambers; 

(c) dissolve the Legislative Assembly. 

(3) The Chamber or Chambers shall be summoned to meet 
for the first session of the Legislature on a day not later than 
six months after the commencement of this Part of this Act. 

® 3 —(1) The Governor may in his discretion address the 
Legislative Assembly or, in the case of a Province having a 
Legislative Council, either Chamber of the Provincial Legislature 
or both Chambers assembled together, and may for that purpose 
require the attendance of members. 

(2) The Governor may in his discretion send messages to 
the Chamber or Chambers of the Provincial Legislature, whether 
with respect to a Bill then pending in the Legislature or otherwise, 
and a Chamber to whom any message is so sent shall with all 
convenient dispatch consider any matter which they arc required 
by the message to take into consideration. 

64 . Every minister and the Advocate-General shall have the 
right to speak in, and otherwise take part in the. proceedings of, 
the Legislative Assembly of the Province or, in the case of a 
Province having a Legislative Council, both Chambers and any 
joint sitting of the Chambers, and to speak in, and otherwise take 
part in the proceedings of, any committee of the Legislature of 
which he may be named a member, but shall not, by virtue of this 
section, be entitled to vote. 

66.—(1) Every Provincial Legislative Assembly shall, as soon 
as may be, choose two members of the Assembly to be respectively 
Speaker and Deputy Speaker thereof and, so often as the office 
of Speaker or Deputy Speaker becomes vacant, the Assembly shall 
choose another member to be Speaker or Deputy Speaker, as the 
ease may be. 

(2) A member holding office as Speaker or Deputy Speaker 
of an Assembly shall vacate his office if he ceases to be a member 
of the Assembly, may at any time resign bis office by writing 
under his band addressed to the Governor, and may be removed 
from his office by a resolution of the Assembly passed by a 
majority of all the then members of the Assembly; but no resolu¬ 
tion for the purpose of this subsection shall be moved unless at 
least fourteen days’ notice has been given of the intention to move 
the resolution: 



GOVERNMENT OE INDIA ACT, 1935 35 

Provided that, whenever the Assembly is dissolved, the 
Speaker shall not vacate his ollice until immediately before the 
first meeting of the Assembly after the dissolution. 

(3) While the ollice of Speaker is vacant, the duties of the 
office shall be performed by the Deputy Speaker or, if tne office 
of Deputy Speaker is also vacant, by such member of the 
Assembly as the Governor may in his discretion appoint for the. 
purpose, and during any absence of the Speaker from any sitting 
of the Assembly the Deputy Speaker or, if he is aho absent, such 
person as may be determined by the rules of procedure of the 
Assembly, or, if no such person is present, such other person as 
may be determined by the Assembly, shall act as Speaker. 

(4) There shall be paid to the Speaker and the Deputy 
Speaker of the Legislative Assembly -.uch salaries as may be 
respectively fixed by Act of the Provincial Legislature, and until 
provision in that behalf is so made, such salaries as the Governor 
may determine. 

(5) In the case of a Province having a Legislative Council, 
the foregoing provisions of this section (other than the proviso 
to subsection (2) thereof) shall apply in relation to the Legislative 
Council as they apply in relation to the Legislative Assembly, with 
the substitution of the titles “President” and “Deputy President” 
for the titles “Speaker” and “Deputy Speaker” respectively, and 
with the substitution of references to the Council for references to 
the Assembly. 

68. — (1) Save as in this Act otherwise expressly provided, all 
questions in a Chamber, or a joint sitting of two Chambers, of a 
Provincial Legislature shall be determined by a majority of voles 
of the members present and voting, other than the Speaker or 
President, or person acting as such. 

The Speaker or President, or person acting as such, shall 
not vote in the first instance, but shall have and exercise a casting 
vote in the ciise of an equality of votes. 

(2) A Chamber of a Provincial Legislature shall have power 
to act notwithstanding any vacancy in the membership thereof, 
and any proceedings in a Provincial Legislature shall be valid 
notwithstanding that it is discovered subsequently that some 
person who was not entitled so to do sat or voted or otherwise 
took part in the proceedings. 

(3) If at any time during a meeting of a Provincial Legis¬ 
lative Assembly less than one-sixth of the total number of 
members of the Chamber are present, or if at any time during a 
meeting of a Provincial Legislative Council less than ten members 
are present, it shall be the duty of the Speaker or President or 
person acting as such either to adjourn the Chamber, or to 
suspend the meeting until at least one-sixth of the members, or. 
as the case may be, at least ten members, are present. 
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Provisions as to Members of Legislatures 

67 . Every member of a Provincial Legislative Assembly or 
Legislative Council shall, before taking his seat, make and 
subscribe before the Governor, or some person appointed by him, 
an oath according to that one of the forms set out in the Fourth 
Schedule to this Act which the member accepts as appropriate in 
his case. 

68 . —(1) No person shall be a member of both Chambers of a 
Provincial Legislature, and rules made by the Governor exercising 
his individual judgment shall provide for the vacation by a person 
who is chosen a member of both Chambers of his seat in one 
Chamber or the other. 

(2) No person shall be a member both of the Federal 
Legislature and of a Provincial Legislature anil if a person is 
chosen a member both of the Federal Legislature and of a Pro¬ 
vincial Legislature, then, at the expiration of such period as may 
be specified in rules made by the Governor of the Province 
exercising his individual judgment, that person’s seat in the 
Provincial Legislature shall become vacant, unless he has pre¬ 
viously resigned his seat in the Federal Legislature. 

(3) If a membe 

(a) becomes subject to any of the disqualifications mention¬ 
ed in sub-section (1) of the next succeeding section; or 

(ft) by writing under his hand addressed to the Governor 
resigns his seat, 

his seat shall thereupon become vacant. 

(4) If for sixty days a member of a Chamber is without 
permission of the Chamber absent from all meetings thereof, the 
Chamber may declare his seat vacant: 

Provided that in computing the said period of sixty Jays 
no account shall be taken of any period during winch tile Chamber 
is prorogued, or is adjourned tor more (ban four consecutive days. 

69 . —(1) A person shall he disqualified for being chosen as, 
and for being, a member of a Provincial Legislative Assembly or 
Legislative Council— 

(11) if lie holds any office of profit under the Crown in ind'a, 
other than an office declared by Act of the Provincial 
Legislature not to disqualify its holder; 

(ft) if he is of unsound mind and stands so declared by a 
competent court; 

(c) if he is an undischarged insolvent; 

(d) if, whether before or after the commencement of this 

Part of this Act, he has been convicted or has, in 



GOVERNMENT OK INDIA ACT, 11,35 37 

proceedings for questioning the validity or regularity 
of an election, been found to have been guilt}, of any 
offence or corrupt or illegal practice relating to elci- 
tions which has been declared bv Order in Council, at 
b\ an Act of tbe Provincial Legislature, to be an 
offence or practice entailing disqualification lor nicni- 
bersbip ol the Legislature, unless such period has 
elapsed as may be specified in tb.it behalf in the pro¬ 
visions of that Order or Act; 

(e) if, whether before or after the commencement of this 
Part of this Act, be lias been convicted of am other 
offence by a court in British India or in a State which 
is a Federated St.ue and sentenced to transportation 
or to imprisonment lor not le-s than two years, unless 
a period of live > ears, or such less period as the 
Governor, acting in his discretion, may allow in any 
particular ease, lias elapsed since his release; 

(1) if, baling been nominated as a candidate for tbe Federal 

or am Provincial Legislature or having acted as an 
election agent of am person so nominated, be has 
failed to lodge a return ol 1 lection expenses within tbe 
time ami in tbe manner required In any Order in 
Council made under this \ct or by am \cl of the 
Federal or the Provim ial Legislature, unless five 
years have elapsed from tbe date by which the return 
ought to have been lodged or the Governor, acting in 
bis discretion, has removed the disqualification : 

Provided that a disqualification under paragraph (/) of this 
subsection shall not take effect.until the expiration of one month 
from the date by which the return ought to have been lodged or 
of such longer period as the Governor, acting in his discretion, 
may in any particular case allow. 

(2) A person shall not be capable of being chosen a member 
of a Chamber of a Provincial Legislature while he is serving a 
sentence of transportation or of imprisonment for a criminal 
offence. 

(3) Where a person who, by virtue of a conviction or .1 
conviction and a sentence, becomes disqualified by virtue of 
paragraph (</) or paragraph (e) of subsection (1) of this section is 
at the date of the disqualification a member of a Chamber, his 
seat shall, notwithstanding anything in this or the last preceding 
section, not become vacant by reason of the disqualification until 
three months have elapsed from the date thereof or, if within 
those three months an appeal or petition for revision is brought 
in respect of the conviction or the sentence, until that appeal or 
petition is disposed of, but during any period during which his 
membership is preserved l?y this subsection, he shall not sit or 
vote. 
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(4) For the purposes of this section a person shall not be 
deemed to hold an olfice of profit under the Crown in India by 
reason only that lie is a minister either lor the Federation or for 
a Province. 

70 . If a person sits or \oles as a member of a Provincial 
Legislative Assembly or Legislatee Council when lie is not 
qualified or is disqualified tor membership thereof, or when he is 
prohibited Irom so doing by the provisions ol subsection (3) of 
the last preceding section, he shall be liable in respect of each 
day on which he so sits or votes to a penalty of live hundred 
rupees to be recovered as a debt due to the Province. 

71 . —(1) Subject to the provisions of this Act and to rules 
and standing orders regulating the procedure ol the Legislature, 
there shall be freedom ol speech in every Provincial Legislature, 
and no member of the Legislature shall be liable to any proceed¬ 
ings in any court in respect of anything said or any vote given 
by him in the Legislature or any committee thereof, anil no 
person shall be so liable in respect of the publication by or under 
the authority of a Chamber of such a Legislature of any report, 
paper, votes or proceedings. 

(2j In other respects the privileges of members of a Chamber 
of a Provincial Legislature shall be such as may from lime to 
■ time be defined by Act of the Provincial Legislature, and, until 
so defined, shall be such as were immediately before the com¬ 
mencement of this Part of this Act enjoyed by members of ttie 
Legislative Council of the Province. 

(3) Nothing in any existing Indian law, and, notwith¬ 
standing anything in the foregoing provisions of this section, 
nothing in this Act, shall be construed as conferring, or em¬ 
powering any Legislature to confer, on a Chamber thereof or on 
both Chambers sitting together or any committee or officer 
of the Legislature, the status of a court, or any punitive or dis¬ 
ciplinary powers other than the power to remove or exclude 
persons infringing the rules or standing orders, or otherwise 
behaving in a disorderly manner. 

(4) Provision may be made by an Act of the Provincial 
Legislature for the punishment, on conviction before a court, of 
persons who refuse to give evidence or produce documents before 
a committee of a Chamber when duly required by the chairman 
of a committee so to do : 

Provided that any such Act shall have dlccl subject to such 
rules for regulating the attendance before such committees of 
persons who are, or have been, in the service of the Crown in 
India, and safeguarding confidential matter from disclosure, as 
may be made by the Governor excercising his individual judg¬ 
ment. 
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(5) The provisions of subsections (1) ami (2) of this section 
shall apply in relation to persons who by virtue of this Act have 
the right to speak in and otherwise take part in the proceedings 
of a Chamber as they apply in relation to members of the 
Legislature. 

72 . Members of Provincial Legislative Assemblies and 
Legislative Councils shall be entitled to rereive such salaries and 
allowances as may from time .to time be determined by Act of the 
Provincial Legislature, and until provision in that respei t :s so 
made, allowances at such rates and upon such conditions as weie 
immediately before the commencement of this Part of this Act 
applicable in the case of members of < lie Legislative Council ot 
the Province. 


Legislative Procedure 

73 _(1) Subject to the special provisions of this Part of this 

Act with respect to financial Bills, a Bill mav originate in either 
Chamber of the Legislature of a Province which has a Legislative 
Council. 

(2) A Bill pending in the Legislature of a Province shall not 
lapse by reason of the prorogation of the Chamber or Chambers 
thereof. 

(3) A Bill is pending in the Legislative Council of a Pro¬ 
vince whieh has not been passed by the Legislative Assembly 
shall not lapse on a dissolution of the Assembly. 

(4) A Bill which is pending in the Legislative Assembly of 
a Province, or which having been passed by the Legislative 
Assembly is pending in the Legislative Council, shall lapse on a 
dissolution of the. Assembly. 

74 .—(1) Subject to the provisions of this section, a Bi'l 
shall not be deemed to have been passed by the Chambers of the 
Legislature of a Province having a Legislative Council, unless it 
has been agreed to by both Chambers, either without amend¬ 
ments or with such amendments only as are agreed to by both 
Chamhers. 

(2) If a Bill which has been passed by the Legislative 
Assembly and transmitted to the Legislative Council is nor, 
before the expiration of twelve months from its reception by the 
Council, presented to the Governor for his assent, the Governor 
may summon the Chambers to meet in a joint sitting for the 
purpose of deliberating and voting on the Bill : 

Provided that, if it appears to the Governor that the Bill 
relates to finance or affects the discharge of any of his special 
responsibilities, he may summon the Chambers to meet in a 
joint sitting for the purpose aforesaid notwithstanding that the 
said period of twelve months has not elapsed, 
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The functions of the (lovernor under the proviso to this sub¬ 
section shall be exercised by him in his (.‘.sere.ion. 

(3) If at a joint sitting 1 of the two Chambers summoned in 
accordance with the provisions of this section the Hill, with 
such amendments, if any, as are agreed to in joint sitting, is 
passed by a majority of the total number of members of both 
Chambers present and voting, it shall be deemed for the pur¬ 
poses of this Act to have been passed b\ both Chambers: 

Provided that at a joint sitting— 

(a) unless the Hill has been passed by the Legislative 
Council with amendments and returned to the Legis¬ 
lative Assembly, no amendment shall be proposed to 
the Hill other than such amendments, if any, as are 
made ncressarv bv the delay in the passage of tin* 
Bill; 

( h) if the Bill has been so passed and returned by the 
Legislatee Council, only such amendments as al'ore- 
said shall he proposed to the Bill and such other 
amendments as are relevant to the matters with res¬ 
pect to which the Chambers ha\e not agreed, 
and the decision of the person presiding as to the amendments 
which arc admissible under this subsection shall be final. 

75. A Bill which lias been passed by the Provincial Legis¬ 
lative Assembly or, in the case of a Province having a Legislative 
Council, has been passed by both Chambers of the Provincial 
Legislature, shall be presented to the Governor, and the (lovernoi 
in his discretion shall declare either that he assents in Ilis 
Majesty’s name to the Bill, or that he withholds assent therefrom, 
or that hi- reserves tin- Bill for the consideration of the Gnvernor- 
(icncral: 

Provided that the Governor may in his discretion return the 
Bill together with a message requesting that the Chamber or 
Chambers will reconsider the Bill or am specified provisions 
thereof and, in particular, will consider the desirability of intro¬ 
ducing any such amendments as he may recommend in his 
message and, when a Bill is so returned, tin* Chamber or 
Chambers shall reconsider it accordingly. 

78.—(1) When a Bill is reserved by a (iovernor for the con¬ 
sideration of the Governor-General, the Governor-General shall in 
his discretion declare, either that he assents in His Majesty’s 
name to the Bill, or that he withholds assent therefrom, or that 
he reserves the Bill for the signification of Ilis Majesty’s 
pleasure thereon: 

Provided that the Governor-General may, if he in his discre¬ 
tion thinks fit, direct the Governor to return the Bill to the 
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Chamber, or, as the case may be, the Chambers, of the Provincial 
Legislature together with such a message as is mentioned in the 
proviso to the last preceding section and, when a I till is so 
returned, the Chamber or Chandlers shall recon.v ler it accordingly 
and, if it is again passed by them with or without amendment, it 
shall be presented again to the Governor-General lur his con¬ 
sideration. 

(2) A Bill reserved for the signification of His Majesty’s 
pleasure shall not become an Art of the Prmincial Legislature 
unless and until, within twelve months from the day on which it 
was presented 1o the G«»\criv>r, the Governor makes known by 
public notification that His Majestv has a>s« nted thereto. 

77 . Any \«*t assented to b\ tin Governor or the Govemo*- 
General may be disallowed In 11 is Majestv within twelve months 
from the dale of the assent, and when am \cl is so tlisallovved 
the Governor shall forthwith make the disallow.nice known by 
public notification ami as from the date ol the notification the 
Act shall become void. 

Procedure in Financial matters 

78 . _(,) T he Governor shall in respect of every finanrial 
year cause to lie laid before the Chamber or Chamheis of the 
Legislature a statement of the estimated receipts and expendi¬ 
ture of tile Province for that vear, in this Part of this Act referred 
to as the “annual financial statement." 

(2) The estimates of expenditure embodied in tin* annual 
financial statement shall show separately— 

(<») the sums required to meet expenditure described by this 
Act as expenditure ehurged upon the revenues of the 
Province; and 

{/>) the sums required to meet other expenditure proposed to 
he made from the revenues of tile Prov invc, 
and shall distinguish expenditure on revenue account from other 
expenditure, and indicate the sums, if any, which are included 
solely because the Governor has directed their inclusion as being 
necessary for the due discharge ol anv of his special responsi¬ 
bilities. 

(3) The following expenditure shall be expenditure charged 
on the revenues of each Province— 

(a) the salary and allowances of the Governor and other 

expenditure relating to his office for which provision 
is required to he made by Order in Council; 

(b) debt charges for which the Province is liable, including 

interest, sinking fund charges and redemption charges, 
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and other expenditure relating to the raising of loans 
and the service and redemption of debt. 

(c) the salaries and allowances of ministers, and of the 
Advocate-General; 

(</) expenditure in respect of the salaries and allowances 
of judges of any High Court; 

(p) expenditure connected with the administration of any 
areas which are for the time being excluded areas; 

(/) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal; 

(g) any other expenditure declared by this Act or any Act 
of the Provincial Legislature to be so charged. 

(4) Any question whether any proposed expenditure falls 
within a class of expenditure charged on the revenues of the 
Province shall be decided by the Governor in his discretion. 

70 i—(1 ) So much of the estimates of expenditure as relates 
to expenditure charged upon the revenues of a Province shall not 
be submitted to the vote of the Legislative Assembly, but nothing 
in this subsection shall be construed as preventing the discussion 
in the Legislature of those estimates, other than estimates relating 
to expenditure referred to in paragraph (a) of subsection (3) of 
the last preceding section. 

(2) So much of the said estimates as relates to other ex¬ 
penditure shall be submitted, in the form of demands for grants, 
to the Legislative Assembly, and the Legislative Assembly shall 
have power to assent, or to refuse to assent, to anv demand, or 
to assent to a demand subject to a reduction of the amount 
specified therein. 

(3) No demand for a grant shall be made except on the recom¬ 
mendation of the Governor. 

80 _(1) The Governor shall authenticate bv his signature 

a schedule specifying— 

(a) the grants made by the Assembly under the last preced¬ 

ing section; 

(b) the several sums required to meet the expenditure 

charged on the revenues of the Province but not 
exceeding, in the ease of any sum, the sum shown in 
the statement previously laid before the Chamber or 
Chambers : 

Provided that, if the Assembly have refused to assent to 
any demand for a grant or have assented to such a demand 
subject to a reduction of the amount specified therein, the 
Governor may, if in his opinion the refusal or reduction would 
affect the due discharge of anv of his special responsibilities, 
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include in the schedule such additional amount, if any, not exceed¬ 
ing the amount of the rejected demand or the reduction, as the 
case may be, as appears to him necessary in order to enable hint 
to discharge that responsibility. 

(2) 'ihe schedule so authenticated shall be laid before the 
Assembly but shall not be open to discussion or \otc in the 
Legislature. 

(3) Subject to the provisions of the next succeeding section, 
no expenditure from the revenues of the Province shall be deemed 
to be duly authorised unless it is specified in the schedule so 
authenticated. 

81. If in respect of am financial veat further expenditure 
from the revenues of the Proxince becomes necessary over and 
above the expenditure theretofore authorised for that year, the 
Governor shall cause to lie laid before the Chamber or Chambers 
it supplementary statement showing the estimated amount of that 
expenditure, and the provisions of the preceding sections shall 
have effect in relation to that statement and that expenditure as 
they have effect in relation to the annual financial statement anil 
the expenditure mentioned therein. 

82. —(1) A Hill or amendment making pro\ ision — 

(a) for imposing or increasing any tax; or 

(/>) tor regulating ihe borrowing of money or the giving *»l 
any guarantee by the Province, or for amending lit* 
law with respect to am financial obligations under 
taken or to be undertaken by the Province; or 

(c) for declaring any expenditure to be expenditure charged 
on the revenues of the Province, or for increasing 
the amount of any such expenditure, 
shall not be introduced or moved except on the recommendation 
of the Governor, and a Bill making such provision shall not be 
introduced in a Legislative Council. 

(2) A Bill or amendment shall not be deemed to make 
provision for any of the purposes aforesaid by reason only that it 
provides for the imposition of fines or other pecuniary penalties, or 
for the demand and payment of fees for licences or fees for 
services rendered. 

(3) A Bill which, if enacted and brought into operation, 
would involve expenditure from the revenues of a Province shall 
not be passed by a Chamber of the Legislature unless the 
Governor has recommended to that Chamber the consideration 
of the Bill. 

83_(1) If in the last complete financial year before the 

commencement of this Part of this Act a grant for the benefit 
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of the Anglo-Indian and European communities or either of them 
was included in the grants made in any Province for education, 
then in each subsequent financial year, not being a year in which 
the Provincial Legislative Assembly * otherwise resolve by a 
majority which include at least three-fourths of the members of 
the Assembly, a grant shall lx* made for the benefit of the said 
comtmin'ty or communities not less in amount than the average 
of the grant.-- made for its or their benefit in the ten financ’al years 
ending on the thirty-first day ot March, nineteen hundred and 
thirty-three : 

Provided that, if in any financial year the total grant for 
education in the Province is less than the average of the total 
grants for education in the Province in the said ten financial 
years, then, whatever fraction the former may be of the latter, 
any grant made under this subjection in that financial year for the 
benefit of the said community or communities need not exceed 
that fraction of the average of the grants made for its or their 
benefit in the said ten financial years. 

In computing for the purposes of this subsection the amount 
of any grants, grants lor capital purposes shall be included. 

(2) The provisions of this section shall cease to have effect 
in a Prm'nce'if at any time the Provincial Legislative Assembly 
resolve by a majority which includes at least three-fourths of the 
members of the Assembly that those provisions shall cease to 
have effect. 

(3) Nothing in this section alle-ts the special responsibility 
of the Governor ol si Province for the safeguarding of the 
legitimsite interests of minorities. 

Procedure generally 

84.--(i) \ Chamber of si Provincial Legislature may make 

rules for icgul.iting, subject to the provisions of this Act, their 
procedure and the conduct of their business : 

Provided that, as regards either a Legislative Assembly or a 
Legislative Council, the Governor shall in his discretion, after 
consultation with the Speaker or the President, as the ease may 
be, make rules— 

(11) for regulating the procedure of, and the conduct of 
business in, the Chandler in relation to any matter 
which afl'ccts the discharge of Ids functions in so far 
as he is by or under this Act required to act in his 
discretion or to exercise his individual judgment; 

( : ) for securing the timely completion of financial business; 

(c) for prohibiting the discussion of, or the asking ol' 
questions on, any matter connected with any Indian 
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Statu unless the Governor in his discretion is satisfied 
that the matter affects the interests of the Provincial 
(Government or of a British subject ordinarily resident 
in the l'ro\iuci\ and has given his consent to the 
matter being discussed, or to the (luestion being 
asked; 

(</) for proliibiting, save with the consent of the Governor 
in his discretion— 

(i) the discussion of or the asking of questions on any 

matter connected with relations between His 
Majesty or the Governor-General and any foreign 
State or Prince; or 

(ii) the discussion, except in relation to estimates of 

expenditure, of, or the asking of questions on, any 
matters connected with the tribal areas or arising 
out of or affecting the administration of an excluded 
area; or 

(iii) the discussion of, or the asking of questions on, the 

personal conduct of the Ruler of any Indian State 
or of a member of the ruling family thereof; 
and, if ami in so far as any rule so made by the Governor is 
inconsistent with any rule made by a Chamber, the rule made 
by the Governor shall prevail. 

(2) In a Province having a Legislative Council the Gover¬ 
nor, after consultation with the Speaker and the President, may 
make rules as to the procedure with respect to joint sittings of, 
and communications between, the two Chambers. 

The said rules shall make such provision for the purposes 
specified in the pro\ iso to the preceding subsection as the 
Governor in his dicrction may think fit. 

(3) Until rules are made under this section the rules of 
procedure and standing orders in force immediately before the 
commencement of this Part of this Act with respect to the 
Legislative Council of the Province shall have effect in relation 
to the Legislature of the Province, subject to such modifications 
and adaptations as may be made therein by the Governor acting 
in his discretion. 

(4) At a joint sitting of two Chambers the President of the 
Legislative Council, or in his absence such person as may be 
determined by rules of procedure made under this section, shall 
preside. 

85. All proceedings in the Legislature of a Province shall 
be conducted in the English language: 

Provided that the rules of procedure of the Chamber or 
Chambers, and the rules, if any, with respect to joint sittings. 
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shall provide for enabling persons unacquainted, or not sufficient¬ 
ly acquainted, with the English language to use another 

language. 

®8*—( x ) No discussion shall take place in a Provincial 

Legislature with respect to the conduct of any judge of the 

Federal Court or of a High Court in the discharge of his duties. 

In this subsection the reference to a High Court shall be 
construed as including a reference to a court in a Federated 
State which is a High Court for any of the purposes of Part IX 
of this Act. 

(2) If the Governor in his discretion certifies that the 

discussion of a Bill introduced or proposed to be introduced in 
the Provincial Legislature, or of any specified clause of a Bill, 
or of any amendment moved or proposed to be moved to a Bill, 
would affect the discharge of his special responsibility for the 
prevention of any grave menace to the peace or tranquillity of 
the Province or any part thereof, he may in his discretion direct 
that no proceedings, or no further proceedings, shall be taken 
in relation to the Bill, clause or amendment, and eifect shall be 
given to the direction. 

87. —(1) The validity of any proceedings in a Provincial 
Legislature shall not be called in question on the ground of any 
alleged irregularity of procedure. 

(2) No officer or other member of a Provincial Legislature 
in whom powers are vested by or under this Act for regulating 
procedure or the conduct of business or for maintaining order, 
in the Legislature shall be subject to the jurisdiction of any court 
in respect of the exercise by him of those powers. 

CHAPTER IV 

LEGISLATIVE POWERS OF GOVERNOR 

88 . —(1) If at any time when the Legislature of a Province is 
not in session the Governor is satisfied that circumstances exist 
which render it necessary for him to take immediate action, he 
may promulgate such ordinances us the circumstances appear 
to him to require : 

Provided that the Governor— 

(o) shall exercise his individual judgment as respects the 
promulgation of any ordinance under this section, if a 
Bill containing the same provisions would under this 
Act have required his or the Governor-General's 
previous sanction to the introduction thereof into the 
Legislature; and 
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(b) shall not without instructions from the Governor- 

General, acting in his discretion, promulgate any such 
ordinance, if a Bill containing the same provisions 
would under this Act have required the Governor- 
General’s previous sanction for the introduction 
thereof into the Legislature, or if he would have 
deemed it necessary to reserve a Bill containing the 
same provisions for the consideration of the Governor 
General. 

(2) An ordinance promulgated under this section shall have 
the same force and effect as an Act of the Provincial Legislature 
assented to by the Governor, hut every such ordinance— 

(a) shall be laid before the Provincial Legislature and shall 
cease to operate at the expiration of six weeks from 
the reassembly of the Legislature, or, if a resolution 
disapproving it is passed by the Legislative Assembly 
and agreed to by the Legislative Council, if any, upon 
the passing of the resolution or, ns the case may be, 
on the resolution being agreed to by the Council; 

(h) shall be subject to the provisions of this Act relating to 
the power of His Majesty to disallow Acts as if it were 
an Act of the Provincial Legislature assented to by the 
Governor; and 

(c) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section makes 
any provision which would not be valid if enacted in an Act of 
the Provincial Legislature assented to by the Governor, it shall 
be void. 

8B. —(1) If at any time the Governor of a Province is 
satisfied that circumstances exist which render it necessary for 
him to take immediate action for the purpose of enabling him 
satisfactorily to discharge his functions in so far as he is by or 
under this Act required in the exercise thereof to act in his discre¬ 
tion, or to exercise his individual judgment, he may promulgate 
such ordinances as in his opinion the circumstances of the case 
require. 

(2) An ordinance promulgated under this section shall 
continue in operation for such period not exceeding six months 
as may be specified therein, but may by a subsequent ordinance 
be extended for a further period not exceeding six months. 

(3) An ordinance promulgated under this section shall have 
the same force and effect as an Act of the Provincial Legislature 
assented to by the Governor, but every such ordinance— 

(a) shall be subject to the provisions of this Act relating to 
the power of His Majesty to disallow Acts as if it 
were an Act of the Provincial Legislature; 
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(b) may be withdrawn at any time by the Governor; and 

( c) if it is an ordinance extending a previous ordinance for 

a further period, shall be communicated forthwith 
through the Governor-General to the Secretary of 
State and shall be laid by him before each House of 
Parliament. 

(4) If and so far as an ordinance under this section makes 
any provision which would not be valid if enacted in an Act of 
the Provincial Legislature, it shall be void : 

Provided that for the purposes of the provisions of this Act 
relating to the effect of an Act of a Provincial Legislature which 
is repugnant to an Act of the Federal Legislature, an ordinance 
promulgated under this section shall be deemed to be an Act of 
the Provincial Legislature which has been reserved for the con¬ 
sideration of the Governor-General and assented 10 by him. 

(5) The functions of the Governor under this section shall be 
exercised by him in his discretion but he shall not exercise any 
of his powers thereunder except with the concurrence of the 
Governor-General in his discretion : 

Provided that, if it appears to the Governor that it is 
impracticable to obtain in time the concurrence of the Governor- 
General, he may promulgate an ordinance without the concur¬ 
rence of the Governor-General, but in that case the Governor- 
General in his discretion may direct the Governor to withdraw 
the ordinance and the ordinance shall 1m* withdrawn accordingly. 

90 .—(1) If at anv time it appears to the Governor that, for 
the purpose of enabling him satisfaetorily to disrharge his 
functions in so far as lu* is by or under this Act required in the 
exercise thereof to act in bis discretion or to exercise bis indi¬ 
vidual judgment, it is essential that provision should be made by 
legislation, he may by message to the Chamber or Chambers of 
the Legislature explain tin- circumstances whieb in bis opinion 
render legislation essential, and either— 

(a) enact forthwith as a Governor’s Act a Bill containing 

such provisions as he considers necessary; or 

( b ) attach to his message a draft of the Bill which he 

considers necessary. 

(2) Where the Governor takes such action as is mentioned 
in paragraph (b) of the preceding subsection, he may, at any 
time after the expiration of one month, enact, as a Governor’s 
Act, the Bill proposed bv him to the Chamber or Chambers either 
in the form of the draft communicated to them, or with such 
amendments as he deems necessary, but before so doing he shall 
consider any address which may have been presented to him 
within the said period by the Chamber or either of the Chambers 
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with reference to the Bill or to amendments suggested to be made 
therein. 

(3) A Governor’s Act shall have the same force and effect, 
and shall be subject to disallowance in the same manner, as an 
Act of the Provincial Legislature assented to by the Governor 
and, if and so far as it makes any provision which would not 
be valid if enacted in an Act of that Legislature, shall be void : 

Provided that, for the purposes of the provisions of this Act 
relating to the effect of an Act of a Provincial Legislature which 
is repugnant to an At t o' the Fedeial Legislature, a Governor’s 
Act shall be deemed to be an Act reserved for tbe consideration 
of the Governor-General anti assented to hv him. 

(4) Every Governor’s \et shall be communicated forthwith 
through the Governor-General to the Secretary of State and shall 
he laid by him before each House of Parliament. 

(5) The functions of the Governor under this section shall 
be exercised by him in his discretion, but he shall not exercise 
any of his powers thereunder except with the concurrence of the 
Governor-General in his discretion. 

CHAPTER V 

EXCLUDED AREAS AND PARTIALLY EXCLUDED AREAS 

91.—(1) In this Act the expressions “excluded area” and 
“partially excluded area” mean respectively such areas as His 
Majesty may by Order in Council declare to be excluded areas or 
partially excluded areas. 

The Secretary of State shall lay the draft of the Order which 
it is proposed to recommend His Majesty to make under this sub¬ 
section before Parliament within six months from the passing 
of this Act. 

(2) His Majesty may at any time by Order in Council— 

(a) direct that the whole or any specified part of an excluded 

area shall become, or become part of, a partially 
excluded area; 

(b) direct that the whole or anv specified part of a partially 

excluded area shall cease to be a partially excluded 
area or a part of such an area; 

(c) alter, but only by way of rectification of boundaries, 
any excluded or partially excluded area; 

(d) on any alteration of tbe boundaries of a Province, or 
tbe creation of a new Province, declare any territory 
not previously included in any Province to be, or to 
form part of, an excluded area or a partially excluded 
area, 
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and any such Order may contain such incidental and consequential 
provisions as appear to His Majesty to he necessary and proper, 
but save as aforesaid the Order in Council made under subsection 

(1) of this section shall not be varied by any subsequent Order. 

92.—(1) The executive authority of a Province extends to 
excluded and partially excluded areas therein, but, notwithstand¬ 
ing anything in this Act, no Act of the Federal Legislature or of 
the Provincial Legislature, shall apply to an excluded area or a 
partially excluded area, unless the Governor by public notification 
so directs, and the Governor in giving such a direction with 
respect to any Act may direct that the Act shall in its application 
to the area, or to any specified part thereof, have effect subject to 
such exceptions or modifications as he thinks fit. 

(2) The Governor may make Regulations for the peace and 
good government of any area in a Province which is for the time 
being an excluded area, or a partially excluded area, and any 
Regulations so made may repeal or amend any Act of the Federal 
Legislature or of the Provincial Legislature, or any existing 
Indian law, which is for the time being applicable to the area in 
question. 

Regulations made under this subsection shall be submitted 
forthwith to the Governor-General and until assented to by him 
in his discretion shall have no effect, and the provisions of this 
Part of this Act with respect to the power of His Majesty to dis¬ 
allow Acts shall apply in relation to any such Regulations assented 
to by the Governor-General as they apply in relation to Acts of a 
Provincial Legislature assented to by him. 

(3) The Governor shall, as respects any area in a Province 
which is for the time being an excluded area exercise his functions 
in his discretion. 


CHAPTER VI 

PROVISIONS IN CASE OF FAILURE OF 
CONST IT UTIONA L MACH IN K R Y 

03—(1) If at any time the Governor of a Province is 
satisfied that a situation has arisen in which the government of 
the Province cannot be carried on in accordance with the provi¬ 
sions of this Act, he may by Proclamation— 

(a) declare that his functions shall, to such extent as may 
be specified in the Proclamation, be exercised by him 
in his discretion; 

(/>) assume to himself all or any of the powers vested in 
or exercisable by any Provincial body or authority; 
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and any such Proclamation may contain such incidental and 
consequential provisions as may appear to him to be necessary 
or desirable for giving effect to the objects of the Proclamation, 
including provisions tor suspending in whole or in part the 
operation of any provisions of this Act relating to any Provincial 
body or authority : 

Provided that nothing in this subsection shall authorise the 
Governor to assume to himself any of the powers vested in or 
exercisable by a High Court, or to suspend, either in whole or 
in part, the operation of any provision of this Act relating to 
High Courts. 

(2) Any such Proclamation may lie revoked or varied by a 
subsequent Proclamation. 

(3) A Proclamation under this section— 

(n) shall lie communicated forthwith to the Secretary of 
State and shall be laid by him before each House of 
Patliament; 

(b) unless it is a Proclamation revoking a previous Procla¬ 
mation, shall cease to operate at the expiration of six 
months : 

Provided that, if and so often as a resolution approving the 
continuance in force of such a Proclamation is passed by both 
Houses of Parliament, the Proclamation shall, unless revoked, 
continue in force for a further period of twelve months from the 
date on which under this subsection it would otherwise have 
ceased to operate, but no such Proclamation shall in any case 
remain in force for more than three years. 

(4) If the Governor, by a Proclamation under this section, 
assumes to himself any power of the Provincial Legislature to 
make laws, any law made by him in the exercise of that power 
shall, subject to the terms thereof, continue to have effect until 
tw’O years have elapsed from the date on which the Proclamation 
ceases to have effect, unless sooner repealed or re-enacted by 
Act of the appropriate Legislature, and any reference in this Act 
to Provincial Acts, Provincial laws, or Acts or laws of a Provin¬ 
cial Legislature shall be construed as including a reference to 
such a law. 

(5) The functions of the Governor under this section shall 
be exercised by him in his discretion and no Proclamation shall 
be made by a Governor under this section without the concurrence 
of the Governor-General in his discretion. 
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PART IV 

THE CHIEF COMMISSIONERS’ PROVINCES 

94 .—(1) The following shall be the Chief Commissioners' 
Provinces, that is to say, the heretofore existing Chief Commis¬ 
sioners’ Provinces of British Baluchistan, Delhi, Ajmer-Merwara, 
Coorg ami the Andaman and Nicobar Islands, the area known as 
Panth Piploda, anti such other Chief Commissioners’ Provinces 
as may be created under this Act. 

(2) Aden shall cease to be part of India. 

(3) A Chief Commissioner's Province shall be administered 
by the Governor-General acting, to such extent as he thinks fit, 
through a Chief Commissioner to be appointed by him in his 
discretion. 

95 _(1) In directing and controlling through the Chief 

Commissioner the administration of British Baluchistan, the 
Governor-General shall act in his discretion. 

(2) The executive authority of the Federation extends to 
British Baluchistan as it extends to other Chief Commissioners’ 
Provinces, but, notwithstanding anything in this Act, no Act of 
the Federal Legislature shall apply to British Baluchistan unless 
the Governor-Geneial in his discretion by public notification so 
directs and the Governor-General in giving such a direction with 
respect to any Act may direct that (he Act shall in its application 
to the Province, or to stny specified part thereof, have effect 
subject to such exceptions or modifications as he thinks fit. 

(3) The Go\crnor-General may in his discretion make Regu¬ 
lations for the peace and gooil government of British Baluchistan, 
and any Regulations so made may repeal or amend any Act of the 
Federal Legislature or any existing Indian law which is for the 
lime being applicable to the Province and, when promulgated by 
the Governor-General, shall have the same force and effect as an 
Act of the Federal Legislature which applies to the Province. 

The provisions of Part II of this Act relating to the power 
of His Majesty to disallow Acts shall apply in relation to any 
such Regulations as they apply in relation to Acts of the Fedcral 
Legislature assented to by the Governor-General. 

96 . The provisions of subsection (3) of the last preceding 
section shall apply in relation to the Andaman and Nicobar 
Islands as they apply in relation to British Baluchistan. 

97 . Until other provision is made by Ilis Majesty in 
Council, the constitution, powers and functions of the Coorg 
Legislative Council, and the arrangements with respect to 
revenues collected in Coorg and expenses in respect of Coorg, 
shall continue unchanged. 
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of the matters enumerated in List I in the Seventh Schedule to 
this Act (hereinafter called the "Federal Legislative List”). 

(2) Notwithstanding anything in the next succeeding sub¬ 
section, the Federal Legislature, and, subject to the preceding 
subsection, a Provincial Legislature also, have power to make 
laws with respect to any of the matters enumerated in List 111 in 
the said Schedule (hereinafter called the "Concurrent Legislative 
List”). 

(■]) Subject to the two preceding subsections, the Provincial 
Legislature has, and the Federal Legislature has not, power to 
make laws for a Province or any part thereof with respect to any 
of the matters enumerated in List II in the said Schedule (here¬ 
inafter called the “Provincial Legislative List”). 

(4) The Federal Legislature has power to make laws with 
respect to matters enumerated in the Provincial Legislative List 
except for a Province or any part thereof. 

101. Nothing in this Act shall be construed as empowering 
the Federal Legislature to make laws for a Federated State 
otherwise than in accordance with the Instrument of Accession of 
that State and any limitations contained therein. 

102 —(1) Nowit list unding anything in the preceding sec¬ 
tions of this chapter, the Federal legislature shall, if the Gover- 
nor-Cieneral has in his discretion declared by Proclamation (in 
this Act referred to as a “Proclamation of Kmergency”) that a 
grave emergency exists whereby the security of India is threaten¬ 
ed, whether by war or internal disturbance, have power to make 
laws for a Province or any part thereof with respect to any of 
the matters enumerated in the Provincial Legislative List : 

Provided that no Hill or amendment for the purpose afore¬ 
said shall be introduced or moved without the previous sanction 
of the Governor-General in his discretion, and the Governor- 
General shall not give his sanction unless it appears to him that 
the provision proposed to be made is a proper provision in view 
of the nature of the emergency. 

(2) Nothing in this section shall restrict the power of a 
Provincial Legislature to make any law which under this Act it 
has power to make, but if any provision of a Provincial law is 
repugnant to any provision of a Federal law which the Federal 
Legislature has under this section power to make, the Federal 
law, whether passed before or after the Provincial law, shall 
prevail, and the Provincial law shall to the extent of the repug¬ 
nancy, but so long only as the Federal law continues to have 
effect, be void. 

(3) A Proclamation of Emergency— 

(a) may be revoked by a subsequent Proclamation; 
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(/») shall be communicated forthwith to the Secretary of 
State and shall be laid by him before each House of 
Parliament; and 

(c) shall cease to operate at the expiration of six months, 
unless before the expiration of that period it has been 
approved by resolutions of both Houses of Parliament. 

(4) A law made bv the Federal Legislature which that 
Legislature would not but for the issue of a Proclamation of 
Emergency have been competent to make shall cease to have 
effect on the expiration of a period of six months after the 
Proclamation has ceased to operate, except as respects things 
done or omitted to be done before the evpiiation of the said period. 

103. If it appears to the Legislatures of two or more 
Provinces to be desirable that any of the matters enumerated in 
the Provincial Legislative List should be regulated in those Pro¬ 
vinces by Act of the Federal Legislature, and it resolutions to 
that effect are passed by all the Chambers of those Provincial 
Legislatures, it shall be lawful for the Federal Legislature to pass 
an Act for regulating that matter act ordingly, but any Act so 
passed may, as respects anv Province to which it applies, be 
amended or repealed b\ an Act of the Legislature of that 
Province. 

104. —(1) The < lovernor-General may by public notification em¬ 
power either the Federal Legislature or a Provincial Legislature 
to enact it law with respect to any matter not enumerated in any 
tif the Lists in the Seventh Schedule to this Act, including a law 
imposing a tax not mentioned in any such list, and the executive 
authority of the Federation or of the Province, as the case may 
he, shall extend to the administration of any law so made, unless 
the (lovernor-General otherwise directs. 

(2) In the discharge of his functions under this section the 
Governor-General shall act in his discretion. 

105_(1) Without prejudice to the provisions of this Act with 

respect to the legislative powers of the Federal Legislature, pro¬ 
vision may be made by Act of that Legislature for applying the 
Naval Discipline Act to the Indian naval forces and, so long as 
provision for that purpose is made either by an Act of the Federal 
Legislature or by an existing Indian law, the Naval Discipline 
Act as so applied shall have effect as if references therein to His 
Majesty’s navy and His Majesty’s ships included references, to 
His Majesty’s Indian navy and the ships thereof, subject how¬ 
ever— 

(a) in the application of the said Act to the forces and ships 
of the Indian navy and to the trial by court martial of 
officers and men belonging thereto, to such modifica¬ 
tions and adaptations, if any, as may be, or may have 
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been, mack* by I be Art of tin* Federal or Indian Legis¬ 
lature to adapt the said Art to the circumstances of 
India, including such adaptations as may be, or may 
have been, so made for tile purpose of authorising or 
requiring am thing which under the said Art in to be 
done by or to the Admiralty, or the Secretary of the Ad¬ 
miralty, to be done by or to the (iovernor-tleneral, or 
some person authorised to art on bis behalf ,* and 
(li) in the application of the said Art to the force- and ships 
of His Majesty’s navy other than those ol the Indian 
na\\, to sueli modifications and adaptations as may 
be made, or may have l>een made under section sixty- 
six of the (iovernment ol India Art, In Mis Majesty 
in Council for the purpose of re^ulatin^ the relations 
of those forces and ships to the hirers and the ships 
of the Indian Navy. 

(2) Notwithstanding anything in this Act or in am Act of 
any Legislature in India, where any forces and ships of the 
Indian navy have been placed at the disposal of the Admiralty, 
the Naval Discipline \rt shall! have effect as it references therein 
to Mis Majesty’s naxv and llis Majeslx’s ships included referenc¬ 
es to His Majesty’s Indian navy and the ships thereof, without 
tn\ such modifications or adaptations as aforesaid. 

106. —(t) The Kederal Legislature shall not bx reason only 
of the entrv in the Federal Legislative List relating to the imple¬ 
menting <if treaties and agreements with other countries have 
power to make any law for any Province except with the previous 
consent of the (lovernor, or for a Federated State except with 
the previous consent of the Ruler thereof. 

(2) So much of tiny law as is valid only by virtue of any 
such entry as aforesaid may be repealed by the Federal Legisla¬ 
ture and may, on the treaty or agreement in question ceasing to 
have effect, be repealed as respects any Province or State by a 
law of that Province or State. 

(3) Nothing in this section applies in relation to any law 
which the Federal Legislature has power to make for a Province 
or, as the case may be, a Federated State, by virtue of any other 
entry in the Federal or the Concurrent Legislative List as well as 
by virtue of the said entry. 

107. —(1) If any provision of a Provincial law is repugnant 
to any provision of it Federal law which the Federal Legislature 
is competent to enact or to any provision of an existing Indian 
law with respect to one of the matters enumerated in the Con¬ 
current Legislative List, then, subject to the provisions of this 
section, the Federal law', whether passed before or after the 
Provincial law, or, as the case may be, the existing Indian law, 
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shall prevail and tin* Provincial law shall, ti> the extent of the 
repugnancy, Im: void. 

(2) Where a Provincial law with respect to one of the 
matters enumerated in the Concurrent Legislative List contains 
any provision repugnant to the provisions of an earlier Federal 
/aw or an existing Indian law with respect to that matter, ihen, 
if the Provincial law, having’ been reserved for the consideration 
of the (iovernor-Cieneral or lor the signifii alion of His Majesty 's 
pleasure, has received the assent of the (inventor-!ieneral or of 
His Majesty, the Provincial law shall in that Province prevail, 
but nevertheless the Federal Legislature mav at tiny lime enact 
lurllier legislation with respect to the same m.ittci : 

Provided that no Bill or amendment for making any provi- 
.-ion repugnant to any Provincial law which, having been so 
reserved, has received the assent ot the (iovernor-tieneral or of 
His Majesty, shall be introduced or moved in either Chamber of 
the Federal Legislature without the previous sanction of the 
(iovcrnnr-Cieneral in his discretion. 

(3) If any provision of a law of a hederaled State is repug¬ 
nant to si Federal law which extends to that State, the Federal 
law, whether passed before or sifter the law ot ihe State, shall 
prevail, sind the law of the State shall, to the extent of the re- 
pugnuncy, be void. 


CHAPTER II 

RESTRICTIONS ON LEGISLATIVE POWKRS 

108 (1) Unless the tlovernor-lieneral in his discretion 

thinks fit to give his previous sanction, there shall not be intro¬ 
duced into, or moved in, either Chamlter of the Federal Legisla¬ 
ture, any Bill or amendment which- - 

(u) repeals, amends or is repugnsint to siny provisions of 
siny Act of Psirliamcnt extending to British liulisi; or 
(ft) repeals, amends or is repugnant to siny (Jovornor- 
(ieneral's or (inventor's Act, or any ordinance pro- 
mulgsited in his discretion by the (lovernor-fiencrsil 
or si (inventor; or 

(c) afl'ects matters as respeits which Ihe Governor-General 
is, by or under this Act, required to act in his dis¬ 
cretion ; or 

(</) repeals, amends or affects any Act relating to siny police 
force; or 

(e) siffects the procedure for criminal proceedings in which 
European British subjects are concerned; or 
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(/) subjects persons not resident in Britisb Indio to greater 
taxation tlian persons resident in British India or 
subjects companies not wholly controlled and manag¬ 
ed in British India to greater taxation than companies 
wholly controlled and managed therein; or 

(g) alTects the grant of relief from any Federal tax on 

income in respect of income taxed or taxable in the 
United Kingdom. 

(2) Unless the (lovernor-(ieneral in his discretion thinks fit 
to give his previous sanction, there shall not be introduced into, 
or moved in, si Chamber of Provincial Legislature any Bill or 
amendment which— 

(11) repeals, amends, or is repugnant to am provisions of 
any Act of Parliament extending to British India; or 

( h ) repeals, amends or is repugnant to any Governor- 

General’s Act, or any ordinance promulgated in his 
discretion by the Governor-General; or 

(c) a Heels matters as respects which the Governor-General 
is by or under this Act, required to act in his discre¬ 
tion; or 

((/) affects the procedure tor criminal proceedings in which 
Kuropean British subjects are concerned; 
and unless the Governor of the Province in his discretion thinks 
fit to give his previous sanction, there shall not be introduced or 
moved any Bill or amendment which— 

(i) repeals, amends or is repugnant to any Governor’s 

Act, or any ordinance promulgated in his discretion 
by the Governor; or 

(ii) repeals, amends or affects any Act relating to any police 
force. 

(3) Nothing in this section affects the operation of any' other 
provision in this Act which requires the previous sanction of the 
Governor-General or of a Governor to the introduction of any 
Bill or the moving of any amendment. 

109_(x) Where under any provision of this Act the 

previous sanction or recommendation of the Governor-General 
or of a Governor is required to the introduction or passing of a 
Bill or the moving of an amendment, the giving of the sanction 
or recommendation shall not he construed as precluding him from 
exercising subsequently in regard to the Bill in question any 
powers conferred upon him by this Act with respect to the with¬ 
holding of assent to, or the reservation of, Bills. 

(2) No Act of the Federal Legislature or a Provincial 
Legislature, and no provision in any such Act, shall be invalid by 
reason only that some previous sanction or recommendation was 
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not given, if assent to that Act was given— 

(a) where the previous sanction or iccommenikition required 
was that of the (iovernor, either by the (ioxrnor, by 
the (lovernor-fieneral, or by His Majesty; 

(h) where the previous sanction or recommendation required 
was that of the (iovernor-tieneral, either l#v the 
(iovcrnor-deneral or bv His Majesty. 

110. Nothing in this Ait shall be taken— 

(11) to a tied the power of l\u liament to legislate for 
British India, or am part lhere«>l . or 
(/») to empower the Federal Legislatuic, or tiny Provincial 
Legislature— 

l'i) to make any law alTeclmg the Sovereign or the 
Royal Familv, or the Sui cession to the Crown, 
or the sovereignty, dominion or the 
suzerainty of the Crown in any part of India, or 
the law ol British nationality, or the Army Act, 
the Air Force Act, or the Naval Discipline Act, or 
the law of Prize or P.i/e courts; or 

(ii) except in so ftir as is cxpresslv permitted h\ any 
subsequent provisions id this Act, to make any 
law amending any provision of this Act, or any 
Order in Council made thereunder, or any rules 
made under this Act by the Secretary of State, 
or by the (iovernor-tieneral or a (iovernor in his 
discretion, or in the exercise of his individual 
judgment; or 

(iii) except in so far as is expressly permitted by any 
subsequent provisions of this Act, to make any 
law derogating from any prerogative right of 
His Majesty to grant special leave to appeal from 
any court. 

CHAPTKR III 

PROVISIONS WITH RKSPKCT TO DISCRIMINATION, Src. 

Ill—(1) Subject to the provisions of this chapter, a British 
subject domiciled in the United Kingdom shall be exempt from 
the operation of so much of any Federal or Provincial law as— 

(<f) imposes any restriction on the right of entry into 
British India; or 

(/>) imposes by reference to place of birth, race, descent, 
language, religion, domicile, residence or duration of 
residence, any disability, liability, restriction or condi¬ 
tion in regard to travel, residence, the acquisition, 
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holding, or disposal of property, tile holding of public 
office, or the carrying on of any occupation, trade, 
business or profession : 

Provided that no person shall bv virtue of this suit-section 
be entitled to exemption from any such restriction, condition, 
liability or disability as aforesaid it and so long as British 
subjects domiciled in British India are by or under the law of the 
United Kingdom subject in the United Kingdom to a like res¬ 
triction, condition, liability, or disability imposed in regard to 
the same subject-matter b\ reference to the same principle of 
distinction. 

(2) For the purposes of the preceding subsection, a provi¬ 
sion, whether of the law of British India or of the law of the 
United Kingdom, empowering tiny public authority to impose 
tfuarantine regulations, or to exclude or deport individuals, 
wherever domiciled, who appear to that authority to be undesir¬ 
able persons, shrill not he deemed to be a restriction on the right 
of entry. 

(3) Notwithstanding anything in thi> section, if the 
Governor-General or, .is tin- csise may be, the Governor of any 
Province, by public' notification certifies that for the prevention 
of any grave menace to the peace or tranquillity of am part of 
India or, as the case may lie, of am part of the Province, or for 
the purpose of combating crimes of violence intended to over¬ 
throw the Government, it is expedient that the operation of the 
provisions of sub-section (1) ol this section should he whollv or 
partially suspended in relation to nnv law, then while the notifica¬ 
tion is in force the operation of those provisions shall he sus¬ 
pended accordingly. 

The functions of the Governor-General and of a Governor 
under this subsection shall he exercised hv him in his discretion. 

112 .—(1) No Federal or Provincial law which imposes am 
liability to taxation shall be such as to discriminate against 
British subjects domiciled in the United Kingdom or Burma or 
companies incorporated, whether before or after the passing of 
this Act, by or under the laws of the United Kingdom or 
Burma, and any law passed or made in contravention of this 
section shall, to the extent of the- contravention, be invalid. 

(2) Without prejudice to the generality of the foregoing 
provisions, a law shall he deemed to be such as to discriminate 
against such persons or companies as aforesaid if it would result 
in any of them being liable to greater taxation than that to which 
they would be liable if domiciled in British India or incorporated 
by or under the laws of British India, as the ease may be. 

(3) For the purposes of this section a company incorporated 
before the commencement of Part III of this Act under any 
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existing Indian law and registered thereunder in Burma shall be 
deemed to be a company incorporated by or under the laws of 
Burma. 

113. —(1) Subject to the following provisions of this chapter, 
a company incorporated, whether before or after the passing of 
this Act, by or under the laws of the United Kingdom, and the 
members of the governing body of any such company and the 
holders of its shares, stork, debentures, debenture stork or bond. 
and its officers, agents, and servants, shall be deemed to comply 
with so much of any Federal or Provincial law as imposes in 
regard to companies carrying on or proposing to carry on busi¬ 
ness in British India requirements o: conditions relating to or 
connected with— 

(a) the place of incorporation of a company or the situation 
of its registered office, or the currency in which its 
capital or loan capital is expressed; or 

(h) the place of birth, race, descent, language, religion, 
domicile, residence or duration of residence of mem¬ 
bers of the governing body of a company, or of the 
holders of its shares, stock, debentures, debenture 
stock or bonds, or of its officers, agents or servants : 

Provided that no company or person shall bv virtue of this 
section be deemed to comply with any such requirement or con¬ 
dition as aforesaid if and so long as a like requirement or condi¬ 
tion is imposed by or under the law of the United Kingdom in 
regard to companies incorporated by or under the laws of British 
India and carrying on or proposing to carry on business in the 
United Kingdom. 

(2) If and in so far as any total or partial exemption from, 
or preferential treatment in respect of, taxation imposed on 
companies by or under any Federal or Provincial law depends 
on compliance with conditions as to any of the matters mentioned 
in subsection (t) of this section, any company incorporated by or 
under the laws of the United Kingdom carrying on business in 
British India shall be deemed to satisfy those conditions and be 
entitled to the exemption or preferential treatment accordingly, 
so long as the taxation imposed by or under the laws of the 
United Kingdom on companies incorporated by or under the laws 
of British India and carrying on business in the United King¬ 
dom does not depend on compliance with conditions as to any 
of the matters so mentioned. 

114. —(1) Subject to the following provisions of this chapter, 
a British subject domiciled in the United Kingdom shall be 
deemed to comply with so much of any Federal or Provincial law 
as imposes in regard to companies incorporated or proposed to 
be incorporated, whether before or after the passing of this Act, 
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by or under the laws of British India, any requirements or con¬ 
ditions relating to, or connected with, the place of birth, race, 
descent, language, religion, domicile, residence or duration of 
residence of members of the governing body of a company, or 
of the holders of its shares, slock, debentures, debenture stock 
or bonds, or of its officers, agents or servants: 

Provided that no person shall by virtue of this section be 
deemed to comply with any such requirement or condition as 
aforesaid if and so long as a like requirement or condition is 
imposed bv or under the law of the United Kingdom in regard 
to companies incorporated or proposed to he incorporated by or 
under the laws of the United Kingdom on British subjects 
domiciled in British India. 

(2) If and in so far as, in the case of any such companies 
as aforesaid, any total or pailial exemption from, or preferential 
treatment in respect of, taxittion imposed by or under any Federal 
or Provincial law depends on compliance with conditions as to 
any of the matters aforesaid, then, so far as regards such 
members of its governing body and such of the holders of its 
shares, stock, debentures, debenture stock or bonds, and such of 
its officers, agents and servants, as are British subjects domiciled 
in the United Kingdom, any such company shall be deemed to 
satisfy those conditions and be entitled to the exemption or 
preferential treatment accordingly, so long as the taxation 
imposed by or under the laws of the United Kingdom on 
companies incorporated hy or under those laws does not, ns 
regards such of the members of a company’s governing body, or 
such of the holders of its shares, stock, debentures, debenture 
stock or bonds, or such of its officers, agents, or servants, as 
are British subjects domiciled in British India, depend on 
compliance with conditions as to any of the matters aforesaid. 

(3) For the purposes of this section, but not for the 
purposes of any other provision of this chapter, a company in¬ 
corporated before the commencement of Part III of this Act under 
any existing Indian law and registered thereunder in Burma, 
shall be deemed to be a company incorporated by or under the 
laws of British India. 

115.—(t) No ship registered in the United Kingdom shall 
be subjected by or under any Federal or Provincial law to any 
treatment affecting either the ship herself, or her master, officers, 
crew, passengers or cargo, which is discriminatory in favour of 
ships registered in British India, except in so far as ships regis¬ 
tered in British India are. for the time being subjected bv or 
under any law of the United Kingdom to treatment of a’like 
character which is similarl'- dUo-’ nnatory in favour of ships 
registered in the United Kingdom. 
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(2) This section shall apply in relation to aircraft as it 
applies in relation to ships. 

(3) The provisions ol this section are in addition to and 
not in derogation of the provisions of any of the preceding 
sections of this chapter. 

116.—(ij Notwithstanding anything in any Act of the 
Federal Legislature or ol a Provincial Legislature, companies 
incorporated, whether bciorc or after the passing of this Act, by 
or under the laws ol the United Kingdom and carrying on busi¬ 
ness in India shall be eligible for any grant, bounty 01 subsidy 
payable out ol the revenues ot the Federation or of a Province 
for the encouragement ot any trade or industry to the same 
extent as companies incorporated by or under the laws of British 
India arc eligible therefor: 

Provided that tlii •> subjection shall not apply in relation to 
any grant, bounty or subsidy for the encouragement of any trade 
or industry, if and so long as under the law of the United 
Kingdom tor the time being in force, 1 0111 panics incorporated by 
or under the laws of British India and carrying on business in 
the United Kingdom are not equally eligible with companies 
incorporated by or under the laws ol the l nited Kingdom for the 
benefit of any grant, bounty or subsidy payable out of public 
moneys in the United Kingdom for the encouragement of the 
same trade or industry. 

(2) Notwithstanding anything in this chapter, .111 Act of the 
Federal Legislature or ol a Provincial Legislature may require, in 
the case of it company which at the date of the passing of that 
Act was not engaged in British India in that branch of trade or 
industry which it is the purpose of the grant, bounty or subsidy to 
encourage, that the company shall not lie eligible for any grant, 
bounty or subsidy under the Act unless and until— 

(a) the company is incorporated by or under the laws of 
British India or, if the Act so provides, is incorporated 
by or under the laws of British India or of a Federated 
State; and 

\b) such proportion, not exceeding one half, of the 
members of its governing body as the Act may 
prescribe, are British subjects domiciled in India or, 
if the Act so provides, are either British subjects 
domiciled in India or subjects of a Federated State; 
and 

(c) the company gives such reasonable facilities as may be 
so prescribed for the training of British subjects 
domiciled in India or, if the Act so provides, of 
British subjects domiciled in India or subjects of a 
Federated State. 
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(3) For the purposes of this section a company incorporated 
by or under the laws of the United Kingdom shall be deemed to 
be carrying on business in India if it owns ships which habitually 
trade to and from ports in India. 

117. The foregoing provisions of this Chapter shall app! 
in relation to any ordinance, order, byelaw, ruie or regulation 
passed or made after the passing of this Act and having by 
virtue of any existing Indian law', or of any law of the Federal 
or any Provincial Legislature, the force of law as they apply in 
relation to Federal and Provincial laws, but, save as aforesaid, 
nothing in those provisions shall affect the operation of any 
existing Indian law. 

118. —(1) If after the establishment of the Federation a 
convention is made between His Majesty’s Government in the 
United Kingdom and the Federal Government whereby similarity 
of treatment is assured in the United Kingdom to British subjects 
domiciled in British India and to companies incorporated by or 
under the laws of British India and in British India to British 
subjects domiciled in the United Kingdom and to companies 
incorporated by or under the laws of the United Kingdom 
respectively, in respect of the matters, or any of the matters, 
with regard to which provision is made in the preceding sections 
of this chapter, His Majesty may, if he is satisfied that all 
necessary legislation has been enacted both in the United King¬ 
dom and in India for the* purpose of giving effect to the conven¬ 
tion, by Order in Council declare that the purposes of those 
sections arc to such extent as may be specified in the Order 
sufficiently fulfilled by that convention and legislation, and while 
any such Order is in force, the operation of those sections shall 
to that extent be suspended. 

(2) An Order in Council under this section shall cease to 
have effect if and when the convention to which it relates expires 
or is terminated by either party thereto. 

119. —(1) No Bill or amendment which prescribes, or 
empowers any authority to prescribe, the professional or technical 
qualifications which are to be requisite for any purpose in British 
India or which imposes, or empowers any authority to impose, by 
reference to any professional or technical qualification, any 
disability, liability, restriction or condition in regard to the 
practising of any profession, the carrying on of any occupation, 
trade or business, or the holding of any office in British India, 
shall be introduced or moved in either Chamber of the Federal 
Legislature without the previous sanction of the Governor- 
General in his discretion, or in a Chamber of a Provincial Legis¬ 
lature without the previous sanction of the Governor in his 
discretion. 
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{2) The Governor-General or 11 Governor shall not give his 
sanction for the purposes ol the preceding sub-section unless he 
is satisfied that the proposed legislation is so framed a> to secure 
that no person who, immediately before the coming imo operation 
of any disability, liability, restriction or condition to he imposed 
by or under that legislation, was lawfu.ly practising 
any profession, carrying on any occupation, trade, or business or 
holding any oiiice in British India shall, except in so far as may 
be necessary in the interests ot the public, be debarred from 
continuing to practise that profession, carry on that occupation, 
trade or business, or hold that office, or from doing anything in 
the course of that profession, occupation, trade or business, or in 
the discharge of the duties of that office which he could lawfully 
have done if that disability, liability, restriction or condition had 
not come into operation. 

(3) All regulations made under the provisions of any Federal 
or Provincial law which prescribe the professional or technical 
qualifications which are to be requisite for any purpose in British 
India, or impose, by reference to any professional or technical 
qualification, any disability, liability, restriction or condition in re¬ 
gard to the practising of any profession, the carrying on of any 
occupation, trade or business, or the holding of any office in 
British India, shall, not less than four months before they are 
expressed to come into operation, lie published in such manner 
as may be required by general or special directions of the Gover¬ 
nor-General, or, as the case may he, the Governor, and, if within 
two months from the date of the publication complaint is made 
to the.Governor-General or, as the case may be, the Governor that 
the regulations or any of them will operate unfairly as against any 
class of persons alfected thereby, the Governor-General or Gover¬ 
nor, if he is of opinion that the complaint is well founded, may, 
at any time before the regulations arc expressed to come into 
operation, by public notification disallow the regulations or any of 
them. 

In this subsection the expression “regulations” includes 
rules, bvelaws. orders and ordinances. 

In the discharge of bis functions under this subsection the 
Governor-General or a Governor shall exercise his individual 
judgment. 

(4) If the Governor-General exercising his individual judg¬ 
ment by public notification directs that the provisions of the fast 
preceding subsection shall apply in relation to any existing Indian 
law, those provisions shall apply in relation to that law according¬ 
ly, and the functions which under those provisions are to be 
performed in relation to a Federal law by the Governor-General and 
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111 relation to a Provincial law by (lie Governor shall, in relation to 
that existing’ Indian law, be performed, according as may be 
directed by the notification, by the Governor-General exercising 
his individual judgment, by the Governor exercising his individual 
judgment or partly by the one and partly by the other of them. 

120 . —(1) So long as the condition set out in subsection (3) 
of this section continues to he fulfilled, a British subject domiciled 
in the United Kingdom 01 India who, b\ virtue 
of a medical diploma granted to him in the 
United Kingdom, is, or is entitled to be, 
registered in the United Kingdom as a qualified medical practi¬ 
tioner shall not by or under any existing Indian law or any law 
of the Federal or any Provincial Legislature, be excluded from 
practising medicine, surgery or midwifery in British India, or in 
any part thereof, or from being registered as qualified so to do, 
on any ground other than the ground that the diploma held by 
him does not furnish a sufficient guarantee of his possession of the 
requisite knowledge and skill for the practice: of medicine, surgerv 
and midwifery and he shall not be so excluded on that ground 
unless a law of the Federation or of the Province, as the case 
may be, makes provision for securing— 

(a) that no propi sal for excluding the holders ol any parti¬ 
cular diploma from practice or registration shall 
become operative until the expiration ol twelve months 
after notice thereof has been given to the Governor- 
General and to the University or other body granting 
that diploma; and 

(f>) that such a proposal shall not become operative or, as 
the ease may be, shall cease to operate, if the Privy 
Council on an application made to them under the next 
succeeding subsection determine that the diploma in 
question ought to be recogniscl as furnishing such a 
sufficient guarantee as aforesaid. 

(2) If anv University or other body in the United Kingdom 
which grants a medical diploma, or any British subject who holds 
such a diploma, is aggrieved by the proposal to exclude holders of 
that diploma from practice or registration in British India, that 
body or person may make an application to the I rivy Council, and 
the Privy Council, after giving to such authorities and persons 
both in British India and in the United Kingdom as they think 
fit an opportunity of tendering evidence or submitting representa¬ 
tions in writing, shall determine whether the diploma in question 
does or does not furnish a sufficient guarantee of the possession 
of the requisite knowledge and skill for the practice of medicine, 
surgery and midwifery, and shall notify their determination to the 
Governor-General, who shall communicate it to such authorities, 
and 'cause it to be published in such manner, as he thinks fit. 
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(3) The condition referred to in subsection (1) of this section 
is that British subjects domiciled in India who hold a medical 
diploma granted after examination in British India shall not be 
excluded from practising medicine, surgery or nvdwifery in the 
United Kingdom or from being registered therein as qualified 
medical practitioners, except on the ground that that diploma does 
not furnish a sufficient guarantee of the possession of the requisite 
knowledge and skill for the practice of medicine, surgery and 
midwifery, and shall only be excluded on that ground so long as 
the law of the United Kingdom makes provision for enabling 
any question as to the sufficiency o' that diploma to be referred 
to and decided by the Privy Council. 

(4) A medical practitioner entitled »o practise or to be 
registered in British India by virtue of a diploma granted in the 
United Kingdom, or in the United Kingdom by virtue of a 
diploma granted in British India, shall not in the practice of his 
profession be subjected to any liability, disability, restriction or 
condition to which persons entitled to practise by virtue of 
diplomas granted in the other count i\ are not subject. 

(5) The foregoing provisions of this section shall, subject to 

the modifications hereinafter mentioned, apply in relation to 
British subjects domiciled in Burma who, by virtue of medical 
diplomas granted to them in Burma or the United Kingdom, 
arc, or are entitled to be, registered in the United Kingdom as 
qualified medical practitioners as they apply in relation to British 
subjects domiciled in tin* United Kingdom who, by virtue of 
medical diplomas granted in the United Kingdom, are, or are 

entitled to be, registered in the United Kingdom as qualified 

medical practitioners. 

The said modifications are as follows, that is to say,— 

(a) subsection (3) shall not apply and the reference in sub¬ 

section (1) to the condition set out therein shall be 
deemed to be omitted; 

(b) anv reference in subsection (2) or subsection f.}) to the 

United Kingdom shall be construed as a reference to 
Burma. 

(fi) Nothing in this section shall be construed as afFecting 

any power of any recognised authority in the United Kingdom or 

British India to suspend or debar any person from practice on the 
ground of misconduct, or to remove any person from a register 
on that ground. 

(7) In this section the expression “diploma” includes any 
certificate, degree, fellowship, or other document or status granted 
to persons passing examinations. 
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121. A person who holds a commission from His Majesty 
as a medical officer in the Indian Medical Service or any other 
branch of His Majesty’s forces and is on the active list shall by 
virtue of that commission be deemed to be qualified to practise 
medicine, surgery and midwifery in British India, and be entitled 
to be registered in British India or any part thereof as so qualified. 

PART VI 

ADMINISTRATIVE RELATIONS BETWEEN 
FEDERATION, PROVINCES AND STATES 

General 

122. —(1) The executive authority of every Province and 
Federated State shall be so exercised as to secure respect for the 
laws of the Federal Legislature which apply in that Province or 
State. 

(2) The reference in subsection (1) of this section to laws of 
the Federal Legislature shall, in relation to any Province, include 
a reference to any existing Indian law applying in that Province. 

(3) Without prejudice to any of the other provisions of this 
Part of this Act, in the exercise of the executive authority of the 
Federation in any Province or Federated State regard shall be 
had to the interests of that Province or State. 

123. —(1) The Governor-General may direct the Governor 
of any Province to discharge as his agent, either generally or in 
any particular case, such functions in and in relation to the tribal 
areas as may be specified in the direction. 

(2) If in any particular case it appears to the Governor- 
General necessary or convenient so to do, he may direct the 
Governor of any Province to discharge as his agent such functions 
in relation to defence, external affairs, or ecclesiastical affairs as 
may be specified in the direction. 

(3) In the discharge of any such functions the Governor 
shall act in his discretion. 

124_(1) Notwithstanding anything in this Act, the 

Governor-General may, with the consent of the Government of a 
Province or the Ruler of a Federated State, entrust either con¬ 
ditionally or unconditionally to that Government or Ruler, or to 
their respective officers, functions in relation to any matter to 
which the executive authority of the Federation extends. 

(2) An Act of the Federal Legislature may, notwithstand¬ 
ing that it relates to a malter with respect to which a Provincial 
Legislature has no power to make laws, confer powers and impose 
duties upon a Province or officers and authorities thereof, 
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(3) An Act of the Federal Legislature which extends to a 
Federated State may confer powers and imposed duties upon the 
State or officers and authorities thereof to he designated for the 
purpose by the Ruler. 

(4) Where by virtue of this section powers and duties have 
been conferred or imposed upon a Province or Federated State or 
officers or authorities thereof, there shall be paid by the Federation 
to the Province or State such sum as urn be agreed, or, in default 
of agreement, as may In* determined by an arbitrator appointed 
bv the Chief Justice of India, in respect of any extra costs of 
administration incurred by the Province or State in connection 
with the exercise of those powers and duties 

125. —(1) N'otwithstanding anything in this Act, agreements 
may, and, if provision has been made in that behalf by the Instru¬ 
ment of Accession of the State, shall, be made between the 
Governor-General and the Ruler of a Federated State for the 
exercise by the Ruler or his officers of functions in relation to the 
administration in his State of any law of the Federal Legislature 
which applies therein. 

(2) An agreement made under this section shall contain 
provisions enabling the. Governor-General in his discretion to 
satisfy himself, by inspection or otherwise, that the administra¬ 
tion of the law to which the agreement relates is carried out in 
accordance, with the policy of the Federal Government and, if he 
is not so satisfied, the Governor-General, acting in his discretion, 
may issue such directions to the Ruler as he thinks fit. 

(3) All courts shall take judicial notice of any agreement 
made under this section. 

126. —(1) The executive authority of every Province shall 
be so exercised as not to impede or prejudice the exercise of the 
executive authority of the Federation, and the executive authority 
of the Federation shall extend to the giving of such directions to a 
Province as may appear to the Federal Government to be neces¬ 
sary for that purpose. 

(2) The executive authority of the Federation shall also 
extend to the giving of directions to a Province as to the carrying 
into execution therein of any Act of the Federal Legislature which 
relates to a matter specified in Part II of the Concurrent Legisla¬ 
tive List and authorises the giving of such directions : 

Provided that a Rill or amendment which proposes to 
authorise the giving of any such directions as aforesaid shall not 
be introduced into or moved in either Chamber of the Federal 
Legislature without the previous sanction of the Governor-General 
in his discretion. 
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(3) The executive authority of the Federation shall also 
extend to the giving of directions to a Province as to the construc¬ 
tion and maintenance of means of communication declared in the 
direction to be of military importance : 

Provided that nothing in this subsection shall be taken as 
restricting the power of the Federation to construct and maintain 
means of communication as part of its functions with respect to 
naval, military and air force works. 

(4) If it appears to the • Governor-General that in any 
Province effect has not been given to any directions given under 
this section, the (lover nor-Goneral, acting in his discretion, max- 
issue as orders to the Governor of that Province either the direc¬ 
tions previously given or those directions modified in such manner 
as the Governor-General thinks proper. 

(5) Without prejudice to his powers under the last preced¬ 
ing- subsection, the Governor-General, acting in his discretion, 
may at any time issue orders to the Governor of a Province as 
to the manner in which the executive authority thereof is to he 
exercised for the purpose of preventing any grave menace to the 
peace or tranquillity of India or of anx part thereof. 

127. The Federation max, if it deems it necessarx to acquire 
any land situate in a Province for any purpose connected with a 
matter with respect to which the Federal Legislature has power 
to make laws, require the Province to acquire the land on behalf, 
and at the expense, of the Federation or, if the land belongs to 
the Province, to transfer it to the Federation on such terms as 
may be agreed or, in default of agreement, as may be determined 
by any arbitrator appointed by the Chief justice of India. 

128. —(1) The executive authoritx of every Federated State 
shall be so exercised as not to impede or prejudice the exercise 
«if the executive authority of the Federation so Tar as it is 
exercisable in the State bv virtue of <1 law of the Federal Legisla¬ 
ture which applies therein. 

(2) If it appears to the Governor-General that the Ruler of 
any Federated State has in any way failed to fulfil his obligations 
under the preceding subsection, the Governor-General, acting in 
his discretion, may after considering any representations made 
to him bv the Ruler issue such directions to the Ruler as he thinks 
fit: 

Provided that, if any question arises under this section as to 
whether the executive authority of the Federation is exercisable in 
a State with respect to any matter or as to the extent to which 
it is so exercisable, the question may, at the instance either of 
the Federation or the Ruler, be referred to the Federal Court for 
determination by that Court in the exercise of its original jurisdic¬ 
tion under this Act. 
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Broadcasting 

120—(i) The* Federal Government shall not unreasonably 
refuse to entrust to the Government of any Province or the Ruler 
of any Federated State such functions with respect to broadcast¬ 
ing 1 as may be necessary to enable that Government or Ruler— 

(«) to construct and use transmitters in the Province or 
State; 

(/>) to regulate, and impose lees in respect of, the construc¬ 
tion and use of transmitters and the use of receiving 
apparatus in tin Pro\inte or State: 

Provided that nothing in this subsection shall be construed 
as requiring the Federal Government to entrust to any such 
Government or Ruler any control over the use of transmitters 
constructed or maintained by I lie Federal Government or by per¬ 
sons authorised by the Federal Government, or over the use of 
receiving apparatus by persons so authorised. 

(2) Any functions so cntiuslcd to a Government or Ruler 
shall be exercised subject to such conditions as may be imposed 
by the Federal Government, including, notwithstanding anything 
in this \ci, am conditions with respect to finance, but it shall 
not be lawful for the Federal Government so to impose any 
conditions regulating the matter broadcast by, o: by authority of, 
the Go\eminent or Ruler. 

(.0 Am Federal laws which ma\ be passed with respect to 
broadcasting shall la* such as to secure that effect can be given 
to tlie foregoing provisions of this section. 

(4) If any question arises under this section whether any 
conditions imposed on any such Government or Ruler are lawfully 
imposed, or whether any refusal b\ the Federal Government to 
entrust functions is unreasonable, the question shall be determined 
by the Governor-General in his discretion. 

(5) Nothing in this section shall be construed an restricting 
the powers conferred on the Governor-General by this Act for the 
prevention of any grave menace to the peace or tranquillity of 
India or any part thereof, or as prohibiting the imposition on 
Governments or Rulers of such conditions regulating matter 
broadcast as appear to be necessary to enable the Governor- 
General to discharge his functions in so far as he is by or under 
this Act required in the exercise thereof to act in his discretion 
or to exercise his individual judgment. 

Interference with Water Supplies 

130. If it appears to the Government of any Governor's 
Province or to the Ruler of any Federated State that the interests 
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of that Province or State, or of any of the inhabitants thereof, in 
the water from any natural source of supply in any Governor's 
or Chief Commissioner’s Province or Federated State, have been, 
or arc likely to be, affected prejudicially by— 

(n) nnv executive action or legislation taken or passed, or 
proposed to be taken or passed; or 

(h) the failure of any authority to exercise any of their 
powers, 

with respect to the use, distribution or control of water from that 
source, the Government or Ruler may complain to the Governor- 
General. 

131—(1) If the Governor-General receives such a complaint 
.as aforesaid, he shall, unless he is of opinion that the issues 
involved are not of sufficient importance to warrant such action, 
appoint a Commission consisting of such persons having special 
knowledge and experience in irrigation, engineering, administra¬ 
tion, finance or law, as lie thinks fit, and request that Commis¬ 
sion to investigate in accordance with such instructions as he 
may give to them, and to report to him on, the matters to which 
the complaint relates, or such of those matters as lie may refer to 
them. 

(2) A Commission so appointed shall investigate the matters 
referred to them anti present to the Governor-General a report 
setting out the facts as found by them and making such recom¬ 
mendations as they think proper. 

(3) If it appears to the Governor-General upon considera¬ 
tion of the Commission’s report that anything therein contained 
requires explanation, or that he needs guidance upon any point 
not originally referred by him to the Commission, he may again 
refer the matter to the Commission for further investigation and a 
further report. 

(4) For the purpose of assisting a Commission appointed 
under this section in investigating any matters referred to them, 
the Federal Court, if requested by the Commission so to do, shall 
make such orders and issue sueh letters of request for the purposes 
of the proceedings of the Commission as they may make or issue 
in the exercise of the jurisdiction of the court. 

(5) After considering any report made to him by the Com¬ 
mission, the Governor-General shall give such decision and ma’ 
such order, if any, in the matter of the complaint as he may 
deem proper: 

Provided that if, before the Governor-General has given any 
decision, the Government of any Province or the Ruler of any 
State affected request him so to do, he shall refer the matter to 
•His Majesty in Council and His Majesty in Council may give 
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such decision and make such order, if any, in the matter as he 
deems proper. 

(6) Effect shall be given in any Province or State affected to 
any order made under this section by His Majesty in Council or 
the Governor-General, and any Act of a Provincial Legislature 
or of a State which is repugnant to the order shall, to the extent 
of the repugnancy, be void. 

(7) Subject as hereinafter provided the Governor-General, 
on application made to him by the Government of any Province, or 
the Ruler of any State affected, may at any time, if after a 
reference to, and report from, a Commission appointed as afore¬ 
said he considers it proper so to do, vary ant decision or order 
given or made under this section : 

Provided that, where the application relates to a decision or 
order of His Majesty in Council and in any other case if the 
Government of any Province or the Ruler of any State affected 
request him so to do, the Governor-General shall refer the matter 
to His Majesty in Council, and His Majesty in Council may, if 
he considers proper so to do, vary the decision or order. 

(8) An order made by His Majesty in Council or the 
Governor-General under this section may contain directions as to 
the Government or persons by whom the expenses of the Com¬ 
mission* and any costs incurred by any Province, State or persons 
in appearing before the Commission are to be paid, and may fix 
the amount of any expenses or costs to be so paid, and so far as 
it relates to expenses or costs, may be enforced as if it were an 
order made by the Federal Court. 

(9) The functions of the Governor-General under this section 
shall he exercised by him in his discretion. 

132. If it appears to the Governor-General that the interests 
of any Chief Commissioner’s Province, or of any of the inhabitants 
of such a Province, in the water from any natural source of supply 
in any Governor’s Province or Federated State have liecn or are 
likely to be affected prejudicially by— 

(a) any executive action or legislation taken or passed, or 
proposed to be taken or passed, or 

(ft) the failure of any authority to exercise any of their 
powers, 

with respect to the use, distribution or control of water from 
that source, he may, if he in his discretion thinks fit, refer the 
matter to a Commission appointed in .accordance with the provi¬ 
sions of the last preceding section and thereupon those provisions 
shall apply as if the Chief Commissioner’s Province were a 
Governor’s Province and as if a complaint with respect to the 
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matter had been made by the (iovernment of that Province to the 
(lovernor-General. 

133. Notwithstanding anything in this Act, neither the 
Federal Court nor any other eourt sliall have jurisdiction to 
entertain any action or suit in respect of any matter if action in 
respect of that matter might have lK*cn taken under any of the 
three last preceding sections bv the (iovernment of a Province, 
the Ruler of a State, or the (iovernor-tieneral. 

134. The provisions contained in this Part of this Act with res¬ 
pect to interference with water supplies shall not apply in relation 
to any Federated Stale the Ruler whereof has declared in his 
Instrument of Accession that those provisions are not 1o apply in 
relation to his State. 

Inter-Provincial Co-operation 

135. If at any time it appears to His Majesty upon con¬ 
sideration of representations addressed to him by the (lovernor- 
(lenernl that the public interests would he served hv the establish¬ 
ment of an Inter-Provincial Council charged with the duty of— 

(a) inquiring into and advising upon disputes which may 
have arisen between Prminces; 

(h) investigating and discussing subjects in which some 
or all of the Provinces, or the Federation and one or 
more of the Provinces, have a common interest; 01 

(c) making recommendations upon any such subject and, 
in paitieular. recommendations for the better co¬ 
ordination of policy and action with respect to that 
subject, 

it shall be lawful for His Majesty in Council to establish such a 
Council, and <0 define the nature of the duties to be performed by 
it and its organisation and procedure. 

An Order establishing any such Council may make provision 
for representatives of Indian States to participate in the work 
of the Council. 


PART VII 

FINANCE, PROPERTY, CONTRACTS AND SUITS 
CHAPTER I 
FINANCE 

Distribution of Revenue between the Federation 
and the Federal Units 

136. Subject to the following provisions of this chapter with 
respect to the assignment of the whole or part of the net proceeds 
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of certain taxes and duties to provinces and Federated States, 
and subject to the provisions of this Act with 1 expect to the 
Federal Railway Authority, the expression “revenues of the 
Federation” includes all revenues and public monev«. raised or 
received by the Federation and the expression "revenues of the 
Province" includes all revenues and public moneys raised or 
received bv a Province. 

137. Duties in respect ol succession to property other than 
agricultural land, such stamp duties as are mentioned in the 
Federal Legislative List, terminal taxes on poods or passengers 
carried by railway, or air, and taxes on railwav fares and freights, 
shall be levied ami collected by the Fedeiation, but the net pro¬ 
ceeds in any financial war of am >u< It duty or tax, except in so 
fiir as those proceeds represent proweds attributable to Chief 
Commissioners’ Provinces, shall not fmm part of the revenues of 
the Federation, but shall be assigned to die Provinces and to the 
Federated States, if any. within which that duty or tax is leviable 
in that year, and shall be distributed among the Provinces and 
those States in accordance with such principles of distribution as 
may he formulated by Act of the Federal Legislature : 

Provided that the Federal legislature may at anv time 
increase any of the said duties or taxes by a surcharge for Federal 
purposes and the whole proceeds of am such surcharge dial! form 
part ol the revenues of the Federation. 

138. -(1) ’faxes on income other than agricultural income 
shall be levied and collected bv the Federation, but a prescribed 
percentage of the not proceeds in any financial war of any such 
lax, except in so far as those proceeds represent proceeds attri¬ 
butable to Chief Commissioners’ Provinces or to taxi's pavablc 
in respect of Federal emoluments, shall not form part of the 
revenues of the Federation, but shall be assigned to the Provinces 
and tc the Federated States, if any. within which that tax is 
leviable in that year, and shall be distributed among the Provinces 
and those States in such manner ns may be prescribed : 

Provided that— 

(<0 the percentage originally prescribed under this subsection 
shall not be increased bv anv subsequent Order in 
Council; 

(/*) the Federal Legislature may at any time increase the 
said taxes by a surcharge for Federal purposes and 
the whole proceeds of any such surcharge shall form 
part of the revenues of the Federation. 

(2) Notwithstanding anything in the preceding sub-section, 
the Federation may retain out of the moneys assigned by that 
subsection to Provinces and States— 
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(a) in each year of a prescribed period such sum as may be 

prescribed; and 

(b) in each year of a further prescribed period a sum less 

than that retained in the preceding year by an amount, 
being the same amount in each year, so calculated 
that the sum to be retained in the last year of the 
period will be equal to the amount of each such 
annual reduction : 

Provided that— 

(i) neither of the periods originally prescribed shall 
be reduced by any subsequent Order in Council; 

(ii) the Governor-General in his discretion may in any 
year of the second prescribed period direct that the 
sum to be retained by the Federation in that year 
shall be the sum retained in the preceding year, 
and that the second prescribed period shall he 
correspondingly extended, but he shall not give 
any such direction except after consultation with 
such representatives of Federal, Provincial and 
State interests as he may think desirable, nor 
shall he give any such direction unless he is 
satisfied that the niaintenanee of the financial 
stability of the Federal Government require.-, him 
so to do. 

(3) Where an Act of the Federal Legislature imposes a 
surcharge for Federal purposes under this section, the Act shall 
provide for the payment by each Federated State in which taxes 
on income arc not leviable by the Federation of a contribution to 
the revenues of the Federation assessed on such basis as may be 
prescribed with a view to securing that the contribution shall he 
the equivalent, as near as may he, of the net proceeds which it is 
estimated would result from the surcharge if it were leviable in 
that Stale, and the State shall become liable to pay that contribu¬ 
tion accordingly. 

(4) In this section— 

“taxes on income” does not include a corporation tax; 

“proscribed” means prescribed by His Majesty in 
Council; and 

"Federal emoluments” includes all emoluments and 
pensions payable out of the revenues of the Federation 
or of the Federal Railway Authority in respect of 
which income-tax is chargeable. 
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139 —(1) Corporation tax shall not be levied by the Federa¬ 
tion in any Federated State until ten years have elapsed from the 
establishment of the Federation. 

(2) Any Federal law providing for the levying of corporation 
tax shall contain provisions enabling the Ruler of any Federated 
State in which the tax would otherwise be leviable to elect that 
the tax shall not be levied in the State, but that in lieu thereof 
there shall be paid by the State to the revenues of the Federali u 
a contribution as near as mav be equivalent to the net proceeds 
which it is estimated would result from the tax if it were levied 
in the State. 

(3) Where the Ruler of a State so elects as aforesaid, the 
officers of the Federation shall not call for any information or 
returns from any corporation in the Slate, but it shall be the duty 
of the Ruler thereof to cause to be supplied to the Auditor- 
General of India such information as the Auditor-General may 
reasonably require to enable the amount of any such contribution 
to be determined. 

If the Ruler of a State is dissatisfied with the determination 
as to the amount of the contribution payable by bis State in any 
financial year, be may appeal to tne Federal Court, and if he 
establishes to the satisfaction of that Court that the amount 
determined is excessive, the Court shall reduce the amount accord¬ 
ingly and no appeal shall lie from the decision of the Court on the 
appeal. 

140. — (t) Duties on salt, Federal duties of excise and export 
duties shall be levied and collected by the Federation, but, if an 
Act of the Federal Legislature so provides, there shall be paid 
out of the revenues of the Federation to the Provinces and to the 
Federated States, if any, to which the Act imposing the duty 
extends, sums equivalent to the whole or any part of the net 
proceeds of that duty, and those sums shall be distributed among 
the Provinces and those States in accordance with such principles 
of distribution as may be formulated by the Act. 

( 2 ) Notwithstanding anything in the preceding subsection, 
one half, or such greater proportion as His Majesty in Council 
may determine, of the net proceeds in each year of any export 
duty on jute or jute products shall not form part of the revenues 
of the Federation, but shall be assigned to the Provinces or 
Federated States in which jute is grown in proportion to the res¬ 
pective amounts of jute grown therein. 

141. -(t) No Bill or amendment which imposes or varies 
any tax or duty in which Provinces are interested, or which 
varies the meaning of the expression “agricultural income” as 
defined for the purposes of the enactments relating to Indian 
income tax, or which affects the principles on which under any 
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of the foregoing: provisions of this chapter moneys are or may be 
distributable to Provinces or States, or which imposes any such 
federal surcharge as is mentioned in the foregoing provisions of 
this chapter, shall be introduced or moved in either Chamber of 
the Federal Legislature except with the previous sanction of the 
Governor-General in his discretion. 

(a) The Governor-General shall not give his sanction to the 
introduction of any Bill or the moving of any amendment impos¬ 
ing in any year any such Federal surcharge as aforesaid unless he 
js satisfied that all practicable economies and all practicable 
measures for otherwise increasing the proceeds of Federal taxation 
or the portion thereof retainable by the Federation would not 
result in the balancing of Federal receipts and expenditure on 
revenue account in that year. 

(3) In this section the expression “tax or duty in which 
Provinces are interested” means— 

(rt) a tax or duty the whole or part of the net proceeds 
whereof are assigned to any Province; or 
(/») a tax or duty by reference to the net proceeds whereof 
sums are for the time being payable out of the revenues 
of the Federation to any Provinces. 

144. Such sums as may be prescribed by His Majesty in 
Council shall be charged on the revenues of the Federation in 
each year as grants in aid of the revenues of such Provinces as 
Ill's Majesty may determine to be in need of assistance, and 
different sums may be prescribed for different Provinces : 

Provided that, except in the case of the North-West Frontier 
Province, no grant fixed under this section shall be increased by 
a subsequent Order, unless an address has been presented to the 
Governor-General by both Chambers of the Federal Legislature 
for submission to His Majesty praying that the increase may be 
made. 

143.—(1) Nothing in the foregoing provisions of this 
chapter affects any duties or taxes levied in any Federated State 
otherwise than by virtue of an Act of the Federal Legislature 
applying in the State. 

(2) Any taxes, duties, cesses or fees which, immediately 
before the commencement of Part III of this Act, were being law¬ 
fully levied by any Provincial Government, municipality or other 
local authority or body for the purposes of the Province, munici¬ 
pality, district or other local area under a law in force on the first 
day of January, nineteen hundred and thirty-five, may, notwith¬ 
standing that those taxes, duties, cesses or fees arc mentioned 
in the Federal Legislative List, continue to be levied and to be 
applied to the same purposes until provision to the contrary is 
made by the Federal Legislature, 
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144. -{i) In the foregoing provisions of this chapter "net 
proceeds" means in relation to any tax or duty the proceeds 
thereof reduced by the cost of collection, and for the purposes of 
those provisions the net proceeds of any tax or duly, or of any 
part of any tax or duty, in or attributable to any area shall be 
ascertained and certified by the Auditor-General of India, whose 
certificates shall be final. 

(2) Subject as aforesaid, and to any other express provision 
of this chapter, an Act of the Federal Legislature may, in any case 
where under this Part of this Act the proceeds of any duty 
or tax are, or may be, assigned to any Province or State, or a 
contribution is, or may be, made to the revenues of the Federa* 
tion by any State, provide for the manner in which the proceeds 
of any duty or tax and the amount of any contribution are to be 
calculated, for the times in each ) ear and the manner at and in 
which any payments arc to be made, for the making of adjust* 
ments between one financial year and another, and for any other 
incidental or ancillary matters. 

The Crown and the States 

145. There shall be paid to His Majesty by the Federation 
in each year the sums stated by His Majesty’s Representative 
for the exercise of the functions of the Crown in its relations 
with Indian States to be required, whether on revenue account or 
otherwise, for the discharge of those functions, including the 
making of any payments in respect of any customary allowances 
to members of the family or servants of any former Ruler of any 
territories in India. 

146. All cash contributions and payments in respect of loans 
and other payments due from or by any Indian State which, if 
this Act had not been passed, would have formed part of the 
revenues of India, shall be received by His Majesty, and shall, if 
His Majesty has so directed, be placed at the disposal of the 
Federation, but nothing in this Act shall derogate from the right 
of His Majesty, if he thinks fit so to do, to remit at any time the 
whole or any part of any such contributions or payments. 

147. —(1) Subject to the provisions of subsection (3) of this 
section, His Majesty may, in signifying his acceptance of the 
Instrument of Accession of a State, agree to remit over a period 
not exceeding twenty years from the elate of the accession of the 
State to the Federation anv cash contributions payable by that 
State. 

(2) Subject as aforesaid, where any territories have been 
voluntarily ceded to the Crown by a Federated State before the 
passing of this Act-- 



8o 


GOVERNMENT OF INDIA ACT, 1935 

(a) in return for specific military guarantees, or 
(&) in return for the discharge of the State from obligations 

to provide military assistance, 

there shall, if His Majesty, in signifying lus acceptance of the 
instrument of Accession 01 that State, so directs, be paid to that 
State, but in the first-mentioned case on condition that the said 
guarantees are waived, sued sums as in the opinion of His 
Majesty ought to be paid in respect ot any such cession as 
aforesaid. 

(3) Notwithstanding anything in this section— 

(aj every such agreement or direction as aloresaid shall be 
such as to secure that no such remission or payment 
shall be made by virtue of tne agreement or direction 
until the Provinces have begun to receive moneys 
under the section ot this chapter relating to taxes on 
income, and, in the case oi a remission, that the 
remission shall be complete before the expiration of 
twenty years from the date of the accession to the 
federation of the State in question, or before the end 
of the second prescribed period referred to in subsec¬ 
tion (2) of the said section, whichever first occurs; and 

( b) no contribution shall be remitted by virtue of any such 

agreement save in so tar as it exceeds the value of any 
privilege or immunity enjoyed by the State; and 

(c) in fixing the amount of any pa>mcnts in respect of 

ceded territories, account shall be taken of the value 
of any such privilege or immunity. 

(4) This section shall apply in the case of any cash contri¬ 
butions the liability for which lias before the passing of this Act 
been discharged by payment of a capital sum or sums, and 
accordingly His Majesty may agree that the capital sum or sums 
so paid shall be repaid either by instalments or otherwise, and 
such repayments shall be deemed to be remissions for the purposes 
of this section. 

(5) In this chapter “cash contributions" means— 

(a) periodical contributions in acknowledgment of the 
suzerainty of His Majesty, including contributions 
payable in connection with any arrangement for the 
aid and protection of a State by His Majesty, and 
contributions in commutation of any obligation of a 
State to provide military assistance to His Majesty, or 
in respect of the maintenance by His Majesty of a 
special force for service in connection with a State, or 
in respect of the maintenance of local military forces 
or police, or in respect of the expenses of an agent; 
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(b) periodical contributions fixed on the creation or restora¬ 

tion of a State, or on a re-grant or increase of terri¬ 
tory, including annual payments for grants of land on 
perpetual tenure or for equalisation of the value of 
exchanged territory; 

(c) periodical contributions formerly payable to another 

State but now payable to His Majesty by right of 
conquest, assignment or lapse. 

(6) In this chapter ‘‘privilege or immunity” means any such 
right, privilege! advantage or immunity of a financial character as 
is hereinafter mentioned, that is to say— 

(a) rights, privileges or advantages in respect of, or 

connected with the levying ot sea customs or the 
production and sale of untaxed salt; 

(b) sums receivable in respect of the abandonment or 

surrender of the right to levy internal customs duties, 
or to produce or manufacture salt, or to tax salt or 
other commodities or goods in transit, or sums receiv¬ 
able in lieu of grants of free salt; 

(c) the annual value to the Rule* of any privilege or territory 

granted in respect of the abandonment or surrender of 
any such right as is mentioned in the last preceding 
paragraph ; 

(tl) privileges in respect of free service stamps or the free 
carriage of State mails on government business; 

(c) the privilege of entry free from customs duties of goods 
imported by sea and transported in bond to the State 
in question; and 

(/) the right to issue currency notes, 
not being a right, privilege, advantage or immunity surrendered 
upon the accession of the State, or one which, in the opinion of 
His Majesty, for any other reason ought not to be taken into 
account for the purposes of this chapter. 

(7) An Instrument of Accession of a State shall not be 
deemed to be suitable for acceptance by His Majesty, unless it 
contains such particulars as appear to Ilis Majesty to be necessary 
to enable due elVect to be given to the provisions of this and the 
next but one succeeding sections, and in particular provision for 
determining from time to time the value to be attributed for the 
purposes of those provisions to any privilege or immunity the 
value of which is fluctuating or uncertain. 

148. Any payments made under the last preceding section 
and any payments heretofore made to any State by the Governor- 
General in Council or by any Local Government under any agree- 
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merits marie with that State before the passing of this Act, shall 
be charged on the revenues of the Federation or on the revenues 
of the corresponding Province under this Act, as the case may be. 

149. Where under the foregoing provisions of this chapter 
there is made in any year by the Federation to a Federated State 
any payment or distribution of, or calculated by reference to, the 
net proceeds of any duty or tax, the value in anti for that year 
of any privilege or immunity enjoyed by that State in respect of 
any former or existing source of revenue from a similar duty or 
tax or from goods of the same kind, being a privilege or immunity 
which has not been otherwise taken into account, shall, if and in 
so far as the Act of the Federal Legislature under which the 
payment or distribution is made so provides, be set off against the 
payment or distribution. 

Miscellaneous Financial Provisions 

150 . —(1) No burden shall he imposed on the revenues of 
the Federation or the Provinces except for the purposes of 
India or some part of India. 

(2) Subject as aforesaid, the Federation or a Province may 
make grants for any purpose, notwithstanding that the purpose 
is not one with respect to which the Federal or the Provincial 
Legislaure, as the case may he, may make laws. 

151. —(1) Rules may be made by the Governor-General and 
by the Governor of a Province lor the purpose of securing that all 
moneys received on account of the revenues of the Federation or 
of the Province, as the case may be, shall, with such exceptions, 
if any, as may be specified in the rules, he paid into the public 
account of the Federation or of the Province, and the rules so 
made may prescribe, or authorise some person to prescribe, the 
procedure to be followed in respect of the payment of moneys into 
the said account, the withdrawal of monevs therefrom, the 
custody of moneys therein, and any other matters connected with 
or ancillary to the matters aforesaid. 

(2) In the exercise of his powers under this section the 
Governor-General or a Governor shall exercise his individual 
judgment. 

152. —(t) The functions of the Governor-General with 
respect to the following matters shall be exercised by him in his 
discretion, that is to say— 

(a) the appointment and removal from office of the Governor 
and Deputy Governors of the Reserve Bank of India, 
the approval of their salaries and allowances, and the 
fixing of their terms of office; 
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(b) the appointment of an officiating Go\crnor or Deputy 

Governor of the Bank; 

(c) the supersession of the Central Board of the Bank and 

any action consequent thereon; and 

(d) the liquidation of the Bank. 

(2) In nominating directors of the Reserve Bank of India and 
in removing from office any director nominated by him, the 
Governor-General shall exercise his individual judgment. 

153. No Bill or amendment which affects the coinage or 
currency of the Federation or the constitution or functions of 
the Reserve Bank of India shall be introduced into or moved in 
either Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion. 

154. Property vested in His Majesty for purposes of the 
government of the Federation shall, save in so far as any Federal 
law may otherwise provide, be exempt from all taxes imposed by, 
or by any authority within, a Province or Federated State: 

Provided that, until any Federal law otherwise provides, 
any property so vested which was immediately before the com¬ 
mencement of Part III of this Act liable, or treated as liable, to 
any such tax, shall, so long as that tax continues, continue to be 
liable, or to be treated as liable, thereto. 

155. —(1) Subject as hereinafter provided, the Government of 
a Province and the Ruler of a Federated State shall not be liable 
to Federal taxation in respect of lands or buildings situate in Bri¬ 
tish India or income accruing, rising or received in British India : 

Provided that— 

(a) where a trade or business of any kind is carried on by 
or on .behalf of the Government of a Province in any 
part of British India outside that Province or by a 
Ruler in any part of British India, nothing in this 
subsection shall exempt that Government or Ruler from - 
any Federal taxation in respect of that trade or busi¬ 
ness, or any operations connected therewith, or any 
income arising in connection therewith, or any property 
occupied for the purposes thereof; 

( b ) nothing in this subsection shall exempt a Ruler from any 
Federal taxation in respect of any lands, buildings or 
income being his personal property or personal income. 

(a) Nothing in this Act affects any exemption from taxation 
enjoyed as of right at the passing of this Act by the Ruler of an 
Indian State in respect of any Indian Government securities issued 
before that date. 
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1B6. Where under the provisions of this Act the expenses of 
any court or commission, or the pension payable to or in respect 
of a person who has served under the Crown in India, are charged 
on the revenues of the Federation or the revenues of a Province, 
then if— 

(a) in the ease of a charge on the revenues of the Federa¬ 
tion, the court or commission serves any of the sepa¬ 
rate needs of a Province, or the person has served 
wholly or in part in connection with the affairs of a Pro¬ 
vince; or 

(h) in the case of a charge on the revenues of a Province, 
the court or commission serves any of the separate 
needs of the Federation or another Province, or the 
person has served wholly or in part in connection 
with the affairs of the Federation or another Province, 
there shall be charged on and paid out of the revenues of the 
Province or, as the case may he, the revenues of the Federation 
or of the other Province, such contribution in respect of the ex¬ 
penses or pension as may be agreed, or as may in default of 
agreement be determined by an arbitrator to be appointed by the 
Chief Justice of India. 

187.—(1) The Federation and every Province shall secure 
that there are from time to time in the hands of the Secretary 
of State sufficient moneys to enable him to make such payments 
as he may have to make in respect of any liability which falls to 
be met out of the revenues of the Federation or of the Province 
as the case may be. 

(a) Without prejudice to their obligations under the preced¬ 
ing subsection, the Federation and every Province shall secure 
that there are from time to time in the hands of the Secretary 
of State and the High Commissioner sufficient moneys to enable 
payment to be made of all pensions payable out of the revenues 
.of the Federation or the Province, as the case may be, in the 
■United Kingdom or through officers accounting to the Secretary 
of State or to the High Commissioner. 

158_(1) His Majesty in Council may make such provision 

as may appear to him to be necessary or proper for defining and 
regulating the relations between the monetary systems of India 
and Burma and for purposes connected with or ancillary to those 
purposes, and in particular, but without prejudice to the generality 
of this section, such provision as may appear to His Majesty to 
be necessary or proper for the purpose of giving effect to any 
arrangements with respect to the said matters made befo/e the 
commencement of Part III of this Act with the approval of the 
Secretary of State by the Governor of Burma in Council with the 
Governor-General in Council or any other persons. 
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(2) Any sums required by an Order under this section to be 
paid by the Federation shall be charged on the revenues of the 
Federation. 

159. His Majesty in Council may make provision for the 
grant of relief from any Federal tax on income in respect of 
income taxed or taxable in Burma. 

160. With a view to preventing undue disturbance of Irade 
between India and Burma in the period immediately following the 
separation of India and Burma anil with a view to safeguarding 
the economic interests of Burma during that period, His Majesty 
may by Order in Council gi\e such directions as he thinks fit 
for those purposes with respect to the duties which are, while the 
Order is in force, to be Ic’-'cd on goods imported into or exported 
from India or Burma and with respect to ancillary and related 
matters. 


CHAPTER II 

BORROWING AND Al’DIT 

Borrowing 

161. l T pon the commencement of Part 111 of ibis Act all 
powers vested in the Secretary of State in Council of borrowing 
on the security of the revenues of India shall cease and determine, 
but nothing in this section affects the provisions of Part XIII of 
this Act with respect to borrowing in sterling hv the Secretary of 
State. 

182. Subject to the provisions of Part XIII of this Act with 
respect to borrowing in sterling, the executive authority of the 
Federation extends to borrowing upon the security of the revenues 
of the Federation within such limits, if any, as may from time to 
time be fixed by Act of the Federal Legislature and to the giving 
of guarantees within such limits, if any, as may be so fixed. 

163. —(1) Subject to the provisions of this section, the 
executive authority of a Province extends to borrowing upon the 
security of the revenues of the Province within such limits, if any, 
as may from time to time be fixed by the Act of the Provincial 
Legislature and to the giving of guarantees within such limits, 
if any, as may be so fixed. 

(2) The Federation may, subject to such conditions, if any, 
as it may think fit to impose, make loans to, or, so long as any 
limits fixed under the last preceding section are not exceeded, give 
guarantees in respect of loans raised by, any Province and any 
sums required for the purpose of making loans to a Province shall 
be charged on the revenues of the Federation. 
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(3) A Province may not without the consent of the Federa¬ 
tion borrow outside India, nor without the like consent raise any 
loan if there is still outstanding any part ot a loan made to the 
Province by the i- ederation or bj tlie uovcrnor-tieneral in Council, 
or in respect of which a guarantee lias been given by the Federa¬ 
tion or by the Governor-General in Council. 

A consent under this subsection may be granted subject to 
such conditions, il any, us the Federation may think lit to impose. 

(4) A consent required by the last preceding sub-section shall 
not be unreasonably withheld, nor shall the Fcueration retuse, if 
sufficient cause is shown, Lo make a loan to, 
or to give a guarantee in respect ol a loan raised 
by, a Province, or seek to impose in respect ol any of the matters 
aloresaid any condition which is unreasonable, and, if any dispute 
arises whether a refusal of consent, or a refusal to make a loan 
01 to give a guarantee, or any condition insisted upon, is or is 
not justifiable, the matter shall be referred to the Governor- 
General and the decision of the Governor-General in his discretion 
shall be filial. 

164. The Federation may, subject to such conditions, if any, 
as it may think fit to impose, make loans to, or, so long as any 
limits fixed under the last but one preceding section arc not 
exceeded, give guarantees in respect of loans raised by, any 
Federated State. 

165 _(1) The Colonial Stock Acts, 1K77 to 1900, shall, not¬ 

withstanding anything to the contrary in those Acts, apply in 
1 elation to sterling stock issued after the establishment of the 
Federation and forming part of the public debt of the Federation 
as they apply in relation to stock forming part of the public 
debt of any British Possession mentioned in those Acts, so how¬ 
ever that nothing in section twenty of the Colonial Stock Act, 
1877, shall be construed as compelling a person desirous of bring¬ 
ing proceedings to proceed in the manner therein specified and 
that, until Parliament otherwise determines, any conditions 
prescribed by the Treasury under section two of the Colonial Stock 
Act, 1900, shall be deemed to have been complied with with 
respect to all such stock so issued by the Federation. 

(2) The expression “colonial stock” in section eleven of the 
Trusts (Scotland) Act, 1921, shall include any stock in relation 
lo which the said Acts apply by virtue of this section. 

(3) . In paragraph (d) of subsection (1) of section one of the 
Trustee Act, *925, the words “or any other securities the 
interest in sterling whereon is payable out of, and charged on, 
the revenues of India” shall be repealed : 

'Provide-! that, notwithstanding anything in this Act, any 

securities which by virtue of the said words were immediately 
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before the commencement of Part III of this Art securities in 
which a trustee might invest trust funds shall continue to be 
securities in which a trustee may invest such funds. 

Audit and Accounts 

166 —( 1) There shall lie an Auditor-General of India, who 
shall be appointed bv His Majesty and shall only he removed 
from office in like manner and on the like grounds as a judge ol 
the Federal Court. 

(2) The conditions of service of (he \udilnr-Gc 

he such as may be prescribed by His Majesty in Council, and he 
shall not he eligible for further office under the Crown in India 
after he has ceased to hold his office 

Provided that neither the snlniy of an Auditor-General nor 
his rights in respect of leave of absence, pension or age of retire¬ 
ment shall he varied to his disadvantage after his appointment. 

(3) The Auditor-General shall perform such duties and 
exercise such powers in relation to the accounts of the Federation 
and of the Provinces as may he prescribed hv, or by rules made 
under, an Order of His Majcst) in Council, or by un\ subsequent 
Act of the Federal Legislature varying or extending such an 
Order: 

Provided that no Bill or amendment for the purpose afore¬ 
said shall be introduced or moved without the previous sanction 
of the Governor-General in his discretion. 

(4) The salary, allowances and pension payable to or in 
respect of an Auditor-General shall he charged on the revenues 
of the Federation, and the salaries, allowances and pensions pny- 
abe to or in respect of members of his staff’ shall be paid out of 
those revenues. 

167. —(1) If a Provincial Legislature after the expiration of 
two years from the commencement of Part III of this Act passes 
an Act charging the salary of an Auditor-General for that Province 
on the revenues of the Province, an Auditor-General of the 
Province may be appointed hv His Majesty to perform the same 
duties and to exercise the same powers in relation to the audit 
of the accounts of the Province as would he performed and exer¬ 
cised by the Auditor-General of India, if an Auditor-General of 
the Province had not been appointed : 

Provided that no appointment of an Auditor-General in a 
Province shall be made, until the expiration of at least three years 
from the date of the Act of the Provincial Legislature by which 
provision is made for an Auditor-General of that Province. 

(2) The provisions of the last preceding section shall apply 
in relation to the Auditor-General of a province and his staff as 
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they apply in relation to the Auditor-General of India and his 
staff, subject to the following modifications, that is to say— 

(/») a person who is, or has been, Auditor-General of a 
Province shall be eligible for appointment as Auditor- 
General of India; 

(b) in subsection (3) of the said section, for the reference to 

the Federal Legislature there shall be substituted a 
reference to the Provincial Legislature, and for the 
reference to the Governor-General there shall be 
substituted a reference to the Governor; and 

(c) in subsection (4) of the said section for the reference to 

the revenues of the Federation there shall he substi¬ 
tuted a reference to the revenues of the Province: 

Provided that nothing in this section shall derogate from the 
power of the Auditor-General of India to give such directions in 
respect to the accounts of Provinces as are mentioned in the next 
succeeding section. 

168. The accounts of the Federation shall be kept in such 
form as the Auditor-General of India may, with the approval of the 
Governor-General, prescribe and, in so far as the Auditor- 
General of India may, with the like approval, give any directions 
with regard to the methods or principles in accordance with which 
any accounts of Provinces ought to be kept, it shall be the dutv 
of every Provinci.nl Government to cause accounts to be kept 
accordingly. 

189. The reports of the Auditor-General of India relating 
to the accounts of the Federation shall be submitted to the 
Governor-General, who shall cause them to be laid before the 
Federal Legislature, and the reports of the. Auditor-General of 
India or of the Auditor-General of the Province, as the ease may 
be, relating to the accounts of a Province shall be submitted to the 
Governor of the Province, who shall cause them to he laid before 
the Provincial Legislature. 

170.—(1) There shall he an Auditor of Indian Home 
Accounts who shall be appointed by the Governor-General in his 
discretion and shall only be removed from office in like manner 
and on the like grounds as a judge of the Federal Court. 

(2) The conditions of service of the Auditor of Indian Home. 
Accounts shall be such as may be prescribed by the Governor- 
General in his discretion : 

Provided that neither the salary of an Auditor of Indian Home 
Accounts nor his rights in respect of leave of absence, pension 
or age of retirement shall be varied to his disadvantage after his 
appointment. 
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(3) The Auditor of Indian Home Accounts shall perform 
such duties and exercise such powers in relation to transactions 
in the United Kingdom affecting the revenues of the federation, 
of the Federal Railway Authority, or of any Province, as may 
be prescribed by, or by rules made under, an Order of His 
Majesty in Council, or by any Act of the Federal Legislature 
varying or extending such an Order: 

Provided that no Bill or amendment for the purpose afore¬ 
said shall be introduced or moved without the prior sanction of 
the Governor-General in his discretion. 

(4) The reports of tiie Auditor of Indian Home Accounts 
relating to such transactions as aforesaid shall be submitted to the 
Auditor-General of India, or, in the case of transactions affecting 
the revenues of a Province which has an Auditor-General, to the 
Auditor-General of the Province, anil shall be included by any 
such Auditor-General in the reports which under this Part of this 
Act he is required to submit to the Governor-General or, as the 
case may be, to the Governor. 

(5) The Auditor of Indian Home Accounts shall he subject 
to the general superintendence of the Auditor-General of India. 

(6) The salary, allowances and pension payable to or in 
respect of the Auditor of Indian Homo Accounts shall he charged 
on the revenues of the Federation, and the salaries, allowances 
and pensions payable to or in respect of members of his staff 
shall be paid out of those revenues. 

(7) His Majesty in Council may require the Auditor of 
Indian Home Accounts to perform in relation to Burma all or any 
of the functions which he performs in relation to India, and 
may fix the payments to be made in respect of his services from 
the revenues of Burma to the revenues of the Federation, and 
may make such incidental and consequential provision as may 
appear to him to he proper. 

171. The accounts relating to the discharge of the func¬ 
tions of the Crown in its relations with Indian States shall be 
audited by the Auditor-General of India, or, in so far as those 
accounts concern transactions in the United Kingdom, by the 
Auditor of Indian Home Accounts acting on his behalf and under 
his general superintendence, and the Auditor-General of India 
shall make to the Secretary of State annual reports on the accounts 
so audited by him or on his behalf. 

CHAPTER III 

PROPERTY, CONTRACTS. LIABILITIES, AND SUITS 

172. —(1) All lands and buildings which immediately before 
the commencement of Part 111 of this Act were vested in His 
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Majesty for the purposes of the government of India sh.tll as 
from that date— 

(a) in the case of lands and buildings which are situate in 
a Province, vest in His Majesty for the purposes of 
the government of that Province unless they were 
then used, otherwise than under a tenancy agreement 
between the Governor-General in Council and the 
Government of that Province, for purposes which 
thereafter will be purposes of the Federal Govern¬ 
ment or of His Majesty’s Representative for the 
exercise of the functions of the Crown in its relations 
with Indian States, or unless they are lands and 
buildings formerly used for such purposes as aforesaid, 
or intended or formerly intended to be so used, and are 
certified by the Governor-General in Council or, as the 
case may be, His Majesty’s Representative, to have 
been retained for future use for such purposes, or to 
have been retained temporarily for lire* purpose of more 
advantageous disposal by sale or otherwise; 

( h) in the case of lands and buildings which are situate in a 
Province hut do not by virtue of the preceding para¬ 
graph vest in His Majesty for tin* purposes of the 
government of that Province, and in the case of lands 
and buildings which are situate in India elsewhere than 
in a Province, vest in His Majesty for the purposes of 
the government of the Federation or for the purposes 
of the exercise of the functions of the Crown in its 
relations with Indian States, according to the purpose 
for which they were used immediately before the 
commencement of Part III of this Act; and 

(c) in the case of lands and buildings which arc situate else¬ 
where than in India (except lands and buildings situate 
in Burma or Aden), vest in His Majesty for the pur¬ 
poses of the government of the Fcdeiation or, if they 
were immediately before the commencement of Part III 
of this Act used for purposes of the department of the 
Secretary of State in Council, for the purposes of His 
Majesty’s Government in the United Kingdom. 

(2) Except with the consent of the Governor-General, effect 
shall not be given to anv proposal for the sale of any lands or 
buildings which by virtue of this section are vested in His Majesty 
for the purposes of His Majesty’s Government in the United 
Kingdom, or to any proposal for the diversion of any such lands 
and buildings to uses not connected with the discharge of the 
functions of the Crown in relation to India or Burma. 

(3) 'I'lie lands and buildings vested in His Majesty by virtue 
of this section for the purpose of His Majesty’s Government in 
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the United Kingdom shall be under the management of the Com¬ 
missioners of works, and, subject to the provisions nt subsec¬ 
tion (2) of this section, the provisions of the Acts relating to the 
Commissioners of Works shall apply in relation to tii >se lands 
and buildings as if they had been acquired by the C ommissioners 
in pursuance of those Acts. 

(4) The provisions of this section shall apply in relation to 
the contents of buildings vested in His Majesty for the purposes 
of His Majesty’s Government in the United Kingdom, other tlian 
any money or securities, as they apply in 1 elation to the buildings 
themselves: 

Provided that, in the case of such articles and classes of 
articles as may be agreed upon between the Secretary of State 
and the Governor-General, the provisions of subsection (2) of this 
section shall not apply and, notwithstanding anything in subsec- 
Uon (3) of this section, the contents of those buildings shall be 
under the control of the Secretary of State. 

(5) Any question which may arise within the live years next 
following the commencement of Part 111 of this Act as to the 
purposes for which any lands or buildings are by virtue of this 
section vested in His Majesty may be determined by His Majesty 
in Council. 

173 . —(1) Subject to the provisions of this and the last 
preceding section, all property vested in llis Majesty which by 
virtue of any delegation from the Secretary of State in Council or 
otherwise is immediately before the commencement of Part III 
of this Act in the possession or under the control of, or held on 
account of, the Governor-General in Council or any Local Govern¬ 
ment shall, as from the commencement of Part HI of this Act, 
vest in His Majesty— 

(a) for the purposes of the Government of flic Federation; 
or 

(/») for the purposes of the exercise of the functions of the 
Crown in its relations with Indian States; or 

(c) for the purposes of the Government of a Province, 
according as the purposes for which the property was held imme¬ 
diately before the commencement of Part III of this Act will 
thereafter be purposes of the Go\ eminent of the Federation, 
purposes of His Majesty's Representative for the exercise of the 
said functions of the Crown or purposes of the Government of a 
Province: 

Provided that— 

(i) all moneys which immediately before the commencement 
of Part 11 f of this Act were in the public account of 
which the Governor-General in Council was custodian 
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shall be vested in His Majesty for the purposes of the 
Government of the Federation; 

(ii) all credits and debits of the Local Government of any 
Governor’s Province (other than Burma) in account 
with the Governor-General in Council shall be deemed 
to be credits and debits of the corresponding Province 
under this Act in account with the Federation. 

(2) Subject as aforesaid, all other property vested in His 
Majesty and under the control of the Secretary of State in 
Council immediately before the commencement of Part III of 
this Act shall as from the commencement of Part 111 of this Act 
vest in His Majesty for the purposes of the Government of the 
Federation, for the purposes of the exercise of the functions of 
the Crown in its relations with Indian States or for the purposes 
of the Government of a Province, according us the Secretary of 
State may determine having reg.'ird to the circumstances of the 
case, a no the Secretary of State shall have power to and shall 
deal with the property accordingly. 

(3) In this section “propertj" includes money, securities 
bank balances and movable property of any description. 

(4) Arrears of any taxes outstanding immediately before the 
commencement of Part III of this Act shall be deemed to be due 
to and may be recovered by the Federal Government or a 
Provincial Government according as the proceeds of any such tax 
imposed after the commencement of Part 1(1 of this Act would be 
due to and recoverable by tlie Federal Government or the Provin¬ 
cial Government. 

(5) This section shall apply in relation to any equipment, 
stores, moneys, bank balances and other property held in con¬ 
nection with His Majesty’s Indian forces stationed in Burma 
(not being forces raised in Burma) as it applies in relation to 
property held for purposes which will be purposes of the Govern¬ 
ment of the Federation, but,- save as aforesaid, nothing in this 
section applies to any property situate in Burma or Aden, or to 
arrears of taxes in Burma or Aden, or to any property which by 
virtue of any delegation from the Secretary of State in Council 
or otherwise is, immediately before the commencement of Part III 
of this Act, in the possession or under the control of, or held on 
account of, the Local Government of Burma or Aden. 

(6) Nothing in this section shall effect any adjustments 
made or to be made by or under this Act by reason of the creation 
before the commencement of Part III of this Act of the Provinces 
of Orissa and Sind. 

174 . Subject as hereinafter provided, any property in India 
accruing to His Majesty by escheat or lapse, or as bona vacantia 
for want of a rightful owner, shall, if it is property situate in a 
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Province, vest in His Majesty for tlu* purposes of the Govern- 
mcnt of that Province, and shall in any other case vest in Hi* 
Majesty for the purposes of the government of the Federation : 

Provided that any property vrliith at the date when it accrued 
to His Majesty was in the possession or under the control of the 
Federal (iovernment or the (iovernment of a Province shall, 
according as the purposes lor which it was then used or held 
were purposes of the Federation or ol a Province, vest in His 
Majesty for the purposes of the government ol the Fcdci.ition 
or for the purposes of the }*o\ernnicnt ol that Province. 

175_(i) The executive authority of the Federation and of 

a Province shall extend, subject to any Act of the appropriate 
Legislature, to the grant, sale, disposition or mortgage of any 
property vested in Ilis Majesty lor the purposes of the govern¬ 
ment of the Federation or of the Province, as the case may he, 
and to the purchase or acquisition ol properly on hchalf of His 
Majesty for tho.»c purposes respectively, and to the making of 
contracts : 

Provided that any land or building used as an official residence 
of the Governor-General or a (loverno. shall not he sold, nor any 
change made in the purposes for which it is being used, except 
with the concurrence, in his discretion, of the (iovernor-(Ieneral or 
ihe (iovernor, as the case may he. 

(2) All property acquired for the purposes of the Federation 
or of a Province or of the exercise of the functions ol the Crown 
in its ielutions with Indian States, as the ease may he, shall vest 
in Ilis Majesty for those purposes. 

(3) Subject to the provisions of this Act with respect to the 
Federal Railway Authority, all contracts made in the exercise 
of the executive authoritv of the Federation or of a Province shall 
be expressed to be made by the Governor-General, or by the 
(iovernor of the Province, as the ease may be, and all such 
contracts and all assurances of property made in the exercise of 
that authority shall be executed on behalf of the Govern >r- 
(ieneral or (iovernor bv such persons and in such manner as lie 
may direct or authorise. 

(4) Neither the Governor-General, nor the (iovernor of a 
Province, nor the Secretary of State shall be personally liable in 
respect of any contract or assurance made or executed for the 
purposes of this Art, or for the purposes of the (iovernment of 
India Act or of any Act repealed thereby, nor shall any person 
making or executing anv such contract or assurance on behalf of 
any of them be personally liable in respect thereof. 

176 . —(1) The Federation may sue or be sued by the name 
of the Federation of India and a Provincial Government may sue 
or be sued by the name of the Province, and, without prejudice 
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to the subsequent provisions of this chapter, may, subject to any 
provisions which may be made by Act of the Federal or a Pro¬ 
vincial Legislature enacted by virtue of powers conferred on that 
Legislature by this Act, sue or be sued in relation to their res¬ 
pective affairs in the like cases as the Secretary of State in Coun¬ 
cil might have sued or been sued if this Act had not been passed. 

(2) Rules of court may provide that, where the Federation, 
the Federal Railway Authority, or a Province sue or are sued in 
the United Kingdom, service of all proceedings may be effected 
upon the High Commissioner for India or such other representa¬ 
tive in the United Kingdom of the Federation, Authority or 
Province, as may be specified in the rules. 

177 . —(1) Without prejudice to the special provisions of 
the next succeeding section relating to loans, guarantees and other 
financial obligations, any contract made before the commence¬ 
ment of Part III of this Act by, or on behalf of, the Secretary of 
State in Council shall, as from that date— 

(<i) if it was made for purposes which will after the com¬ 
mencement of Part 111 of this Act be purposes of the 
Government of a Province, have effect as if it had been 
made on behalf of that Province; and 

(h) in any other case have effect as if it had been made on 
behalf of the Federation, 

and references in any such contract to the Secretary of State in 
Council shall be construed accordingly, and any such contract 
may be enforced in accordance with the provisions of the next 
but one succeeding section. 

(2) This section does not apply in relation to contracts solely 
in connection with the affairs of Hurma or Aden, or solely for 
purposes which will after the commencement of Part ill of this 
Act be purposes of His Majesty’s Representative for the exercise 
of the functions of the Crown in its relations with Indian States. 

178 . —(1) All liabilities in respect of such loans, guarantees 
and other financial obligations of the Secretary of State in Council 
as are outstanding immediately before the commencement of Part 
III of this Act and were secured on the revenues of India shall, 
as from that date, be liabilities of the Federation and shall be 
secured upon the revenues of the Federation and of all the 
Provinces. 

(2) All enactments relating to any such loans, guarantees 
and other financial obligations of the Secretary of Stae in Council 
as aforesaid shall, in relation to those loans, guarantees and 
obligations, continue to have effect with the substitution therein, 
except in so far as the context otherwise requires, of references 
to the Secretary of State for references to the Secretary of State 
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in Council, and with such other modifications and such adapta¬ 
tions as His Majesty in Council may deem necessary. 

(3) No deduction in respect of taxation imposed by or under 
any existing Indian law or any law of the Federal or a Provincial 
Legislature shall be made from any payment of principal or 
interest in respect of any securities, the interest whereon is pay¬ 
able in sterling, being a payment which would, but for the provi¬ 
sions of this Act, have fallen to be made by the Secretary of 
State in Council. 

(4) If in the case of any Local Government in India there 
are outstanding immediately before the commencement of Part III 
of this Act any loans or other financial obligations secured upon 
the revenues of the Province, all liabilities in respect of those 
loans and obligations shall, as from that date, be liabilities of the 
Government of, and shall be secured upon the revenues of, the 
corresponding Province under this Act. 

(5) Any liabilities in respect of any such loan, guarantee or 
financial obligation as is mentioned in this section may be enforced 
in accordance with the provisions of the next succeeding section. 

(6) The provisions of this section apply to the liabilities of 
the Secretary of State in Council in respect of the Burma Rail¬ 
ways three per cent. Debenture Stock, but, save as aforesaid, 
do not apply to any liability soltlv in connection with the affairs 
of Burma or Aden. 

179_(1) Any proceedings which, if this Act had not been 

passed, might have been brought against the Secretary of State 
in Council may, in the case of any liability arising before the 
commencement of Part III of this Act or arising under any con¬ 
tract or statute made or passed before that date, be brought 
against the Federation or a Province, according to the subject- 
matter of the proceedings, or, at the option of the person bv 
whom the proceedings are brought, against the Secretary of 
State, and any sum ordered to be paid by way of debt, damages 
or costs in any such proceedings, and any costs or expenses 
incurred in or in connection with the defence thereof, shall be paid 
out of the revenues of the Federation or the Province, as the case 
may be, or, if the proceedings are brought against the Secretary of 
State, out of such revenues as the Secretary of State may direct. 

The provisions of this subsection shall apply with respect to 
proceedings arising under any contract declared by the terms 
thereof to be supplemental to any such contract as is mentioned 
in those provisions as they apply in relation to the contracts so 
mentioned. 

(a) If at the commencement of Part III of this Act any legal 
proceedings arc pending in the United kingdom or in India to 
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which the Secretary of State in Council is a party, the Secretary 
of State shall he deemed to be substituted in those proceedings 
for the Secretary of State in Council, and the provisions of sub¬ 
section (1) of this section shall apply in relation to sums ordered to 
he paid, anil costs or expenses incurred, by the Secretary of State 
or the Secretary of State in Council in or in connection with any 
such proceedings as they apply in relation to sums ordered to be 
paid in, and costs or expenses incurred in or in connection with 
the defence of, proceedings brought against the Secretary of State 
under the said subsection (1). 

(3) Any contract made in respect ol the ail'nirs of the 
Federation or a Province by or on behalf o! the Secretary of 
State after the commencement of Part 111 of this Act may provide 
that any proceedings under that contract shall lie brought in the 
l T nited Kingdom by or against the Secretary of State and any such 
proceedings may be brought accordingly, and any sum ordered to 
he paid by the Secretary of State by way of debt, damages or costs 
in any such proceedings, and any costs or expenses incurred in¬ 
die Secretary of State in or in connection therewith, shall be paid 
out of the revenues of the Federation or the Province, as the ease 
may be. 

(4) Nothing in this section shall be construed as imposing any 
liability upon the Exchequer of the United Kingdom in respect 
of any debt, damages, costs or expenses in or in connection with 
any proceedings brought or continued bv or against the Secretary 
of State by virtue of this section, or as derogating from the provi¬ 
sions of subsection (0 of the last preceding section. 

(5) This section does not apply in relation to contracts or 
liabilities solely in connection with the affairs of Purina or Aden, 
other than liabilities which are by this Act made liabilities of the 
Federation, or to contracts or liabilities for purposes which will, 
after the commencement of Part III of this Act, lie purposes of 
His Majesty's Representative for the exercise of the functions of 
the Crown in its relations with Indian States. 

180 .— (1) Any contract made before tin* commencement of 
Pari III of this Act by or on behalf of the Secretary of State in 
Council solely in connection with the exercise of the functions of 
the Crown in its relations with Indian States shall, as from the 
commencement of Part III of this Act, have effect as if it had 
been made on behalf of His Majesty and references in any such 
contract to the Secretary of State in Council shall be construed 
accordingly. 

(2) Any proceedings which if this Act bad not been passed 
might have been brought by or against the Secretary of State in 
Council in respect of any such contract as aforesaid may be 
brought by or against the Secretary of State and if at the com- 
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mencement of Part Ilf of this Act any proceedings in respect of 
any such contract arc pending in the United Kingdom or in India 
to which the Secretary of State in Council is a parti, the Secretary 
of State shall he deemed to he substituted in those pro- t-edings for 
the Secretary of State in Council. 

(3) Any contract made after the commencement of Part III 
of this Act on behalf of Ilis Majesty solely in connection with the 
exercise of the said functions of the Crown shall, if it is such a 
contract as would have been legally enforceable by or against the 
Secretary of State in Council. Ik* legally enforceable by or against 
the Secretary of State. 

(4) Any sums ordered to lie paid In tin* Secretary of State 
by way of debt, damages or costs in any such proceedings as are 
mentioned in this section and any costs or expenses incurred In¬ 
itial in or in connection with the prosecution or defence thereof 
shall be deemed to be sums required for the discharge of the 
functions of the Crown in its relations with Indian States, and 
any sum received by the Secretary of State by \irtue of any such 
proceedings shall be paid or ct edited to the Federation. 

PART VIII 

TIIK FEDERAL RAILWAY AUTHORITY 

181 . —(1) The executive authority of the Federation in 
respect of the regulation and the construction, maintenance and 
operation of railways shall he exercised by a Federal Railway 
\uthority (hereinafter referred to as “the Authority"). 

(2) The said executive authority extends to the carrying on 
in connection with any Federal railways of such undertakings as, 
in the opinion of the Authority, it is expedient should be carried 
on in connection therewith and to the making and carrying into 
effect of arrangements with other persons for the carrying on by 
those persons of such undertakings : 

Provided that, as respects their powers under this subsection, 
the Authority shall be subject to anv relevant provisions of any 
Federal, Provincial or existing Indian law, and to the relevant 
provisions of the law of any Federated State, but nothing in this 
subsection shall be construed as limiting the provisions of Part 
VI of this Act regulating tin. relations of the Federation with 
Provinces and States. 

(3) Notwithstanding anything in this section, the Federal 
Government or its officers shall perform in regard to the construc¬ 
tion, equipment, and operation of railways such functions for 
securing the safety both of members of the public and of persons 
operating the railw r ays, including the holding of inquiries into the 
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causes of accidents, as in the opinion of the Federal Government 
should be performed by persons independent of the Authority and 
of any railway administration. 

So much of Part X of this Act as provides that powers in 
relation to railway services of the Federation shall be exercised 
by the Authority shall not apply in relation to officers of the 
Federal Government employed in the performance of any of the 
functions mentioned in this subsection. 

182_(1) Not less than three-sevenths of the members of 

the Authority shall be persons appointed by the Governor-General 
in his discretion, and the Governor-General shall in his discretion 
appoint a member of the Authority to be the President thereof. 

(2) Subject as aforesaid, the provisions of the Eighth 
Schedule to this Act, as supplemented or amended by any Act of 
the Federal Legislature for the time being in force shall have 
effect with respect to the appointment, qualifications and conditions 
of service of members of the Authority, and with respect to the 
Authority’s proceedings, executive staff' and liability to income- 
tax : 

Provided that, except with the previous sanction of the 
Governor-General in his discretion, there shall not be introduced 
into, or moved in, cither Chamber of the Federal Legislature any 
Bill or any amendment for supplementing or amending the 
provisions of the said Schedule. 

183 . —(1) The Authority in discharging their functions under 
this Act shall act on business principles, due regard being had 
by them to the interests 0/ agriculture, industry, commerce and 
the general public, and in particular shall make proper provision 
for meeting out of their receipts on revenue account all expendi¬ 
ture to which such receipts arc applicable under the provisions of 
this Part of this Act. 

(2) In the discharge of their said functions the Authority 
shall be guided by such instructions on questions of policy as 
may be given to them by the Federal Government. 

If any dispute arises under this subsection between the Federal 
Government and the Authority as to whether a question is or is 
not a question of policy, the decision of the Governor-General in 
his discretion shall be final. 

(3) The provisions of subsection (1) of this section shall 
apply in relation to the discharge by the Federal Government of 
their functions with respect to railways as they apply in relation 
to the functions of the Authority, but nothing in this subsection 
shall be construed as limiting the powers of the Governor-General 
under the next succeeding subsection. 

(4) The provisions of this Act relating to the special res¬ 
ponsibilities of the Governor-General, and to his duty as regards 
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certain matters to exercise his functions in his discretion or to 
exercise his individual judgment, shall apply as regards matters 
entrusted to the Authority as if the executive authority of the 
Federation in regard to those matters were vested in him, and as 
if the functions of the Authority as regards those matters were the 
functions of ministers, and the Governor-General may issue to the 
Authority such directions as he may deem necessary as regards am 
matter which appears to him to involve am of his special respon¬ 
sibilities, or as regards which he is by or undei this Act required 
to act in his discretion or to exercise his individual judgment, and 
the Authority shall give effect to any directions so issued to them. 

184 . —(1) 1 'lie ( iovernor-Gencral exercising his individual 
judgment, but after consultation with the Vuthoritv, may make 
rules for the more convenient transaction of business arising out 
of the relations between the Federal Government and the 
Authority. 

(2) The rules shall include provisions requiring the Authority 
to transmit to the Federal Government all such information with 
respect to their business as may be specified in the rules, or as 
the Governor-General may otherwise require to be so transmitted, 
and in particular provisions requiring the Authority and their 
chief executive officer to bring to the notice ol the Governor- 
General any matter under consideration by the Authority or by 
that officer which involves, or appeals to them or him likely to 
involve, any special responsibility of the Governor-General. 

185 . —(1 j Except in such classes of case as may be specified 
in regulations to be made by the Federal Government, the 
Authority shall not acquire or dispose of any land, and, when it 
is necessary for the Authority to acquire compulsorily any land 
for the purposes of their functions, the Federal Government shall 
cause that land to be acquired on their behalf and at their expense. 

(2) Contracts made by or on behalf of the Authority shall be 
enforceable by or against the Authority and not by or against die 
Federation, and, subject to any provision which may hereafter 
be made by Act of the Federal Legislature, the Authority may 
sue and be sued in the like manner and in the like cases as a 
company operating a railway may sue and be sued: 

Provided that this subsection does not apply in relation to 
any contract declared by its terms to be supplemental to a contract 
made before the establishment of the Authority, and any such sup¬ 
plemental contract may he enforced in any manner in which the 
principal contract may be enforced. 

(3) 'I'he Authority may make working agreements with, and 
carry out working agreements made with, any Indian State or 
person owning or operating any railway in India, or in territories 
adjacent to India, with respect to the persons bv whom and the 
terms on which any of the railways with which the parties are 
respectively concerned shall be operated. 
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186 . —(1) Tilt* Authority shall establish, maintain anil control 
a fund (which shall be known as the “Railway Fund") and all 
moneys received by the Authority, whether on revenue account or 
on capital account, in the discharge of their functions and all 
monejs provided, whether on revenue account or on capital 
account, out of the revenues ol the Federation to enable them to 
discharge those functions shall be paid into that Fund, and all 
expenditure, whether on revenue account or on capital account, 
required for the discharge of their functions shall be defrayed out 
of that Fund : 

Provided that nothing in this subsection shall prevent the 
Authority from establishing anil maintaining separate provident 
Innds for the benefit of persons who are or have been employed 
in connection with railways. 

(2) The receipts of the Authority on revenue at count in any 
Imancial \ear shall be applied in— 

(n) defraying working expenses; 

((>) meeting payments due under contracts or agreements to 
railway undertakings; 

(c) paying pensions, and contributions to provident funds; 

(</) repaving to the revenues of the Federation so much ol 
any pensions and contributions to provident funds 
charged by this Act on those revenues as is attributable 
to service on railways in India; 

(«•) making due provision for maintenance, renewals, 
improvements and depreciation; 

(/l making to the revenues of the Federation any payments 
by way of interest which they are required by this 
Part of this Act to make; and 

(tf) defraying other expenses properly chargeable against 
revenue in that year. 

(3) Any surpluses on revenue account shown in the accounts 
of the Authority shall be apportioned between the Federation and 
the Authority in accordance with a scheme to be prepared, and 
from time to time reviewed, by the Federal Government, or, until 
such a scheme has been prepared, in accordance with the principles 
which immediately before the establishment of the Authority 
regulated the application of surpluses in railway accounts, and 
any sum apportioned to the Federation under this subsection shall 
be transferred accordingly and shall form part of the revenues of 
the Federation. 

(4) The Federation may provide any moneys, whether on 
revenue account or capital account, for the purposes of the 
Railway Authority, but, where anv moneys arc so provided, the 
provision thereof shall be deemed to be expenditure and shall 
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accordingly be shown as such in the estimate*, ot expenditure laid 
before the Chambers of the Legislature. 

187 . —(1) T here shall l>e deemed to 1 m*. owing from the 
Authority to the Federation such sum as may be agreed or, in 
default of agreement, determined by the Governor-General in his 
discretion, to be equivalent to the amount of the moneys provided, 
whether before or after the passing of this Act, out of the revenues 
of India or of the Federation for capital purposes in connection 
with railways in India (exclusive of llurnin) and the Authority shall 
out of their receipts on revenue account pay to the Federation 
interest on that amount at such rate as mav lie so agreed or deter¬ 
mined, and also make payments in n duet ion of the principal of 
that amount in accordance with a repayment scheme so agreed or 
determined. 

For the purposes of this subsection, where the Secretary of 
State in Council has assumed or incurred anv obligation in con¬ 
nection with any such railways, lie shall be deemed to have 
provided for the said purposes an amount equal to the capital value 
of that obligation as shown in the n< counts of the Government 
of India immediately iM’fore the establishment of the Authority. 

Nothing in this subsection shall Ik* construed as preventing 
the Authority from making payments to the Federation in reduc¬ 
tion of the principal of any such amount as aforesaid out of moneys 
other than receipts on revenue account. 

(2) It shall be an obligation of the Authority to repav to the 
Federation any sums defrayed out of the revenues of the Federa¬ 
tion in respect of anv debt, damages, costs, or expenses in, or in 
connection with, anv proceedings brought or continued by or 
against the Federation or against the Secretary of State under 
Part VII of this Act in respect of railways in India. 

(3) Tt shall be an obligation of the Nulhority to pay to anv 
Province or Indian State such sums as mav be cuuivalont to the 
expenses incurred by that Province nr Stale in the provision of 
police required for the maintenance of order on federal railway 
premises, and any question which may arise between the Authority 
and a Province or State as to the amount of any expenses so in¬ 
curred shall he determined by the Governor-General in his discre¬ 
tion. 

188 . Subject to such conditions, if any, as mav be prescribed 
by the Federal Government, the Authority mav from time to time 
invest any moneys in the railway fund or anv provident fund 
which are not for the time being required to meet expenses 
properly defrayablc out of that fund, and mav, subject as afore¬ 
said, from time to time transfer and realise investments made bv 
them. 

189 . —(1! Nothing in the foregoing provisions of this Part of 
this Act shall be construed as entitling the Authority to require 
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that any moneys which immediately IxTore the establishment of 
the Authority were held by the (lovernor-t Jenersd in Council on 
account of any railway depreciation fund, reserve fund or provi¬ 
dent fund shall be transferred to the Authority for investment by 
them, but the Aulhoiity may from time to time require, the transfer 
to themselves of so much of any such fund as they require, to 
defray expenditure chargeable against that fund, and the Federal 
(lovernment shall credit each such fund with interest on the 
untransferred balance thereof at such rate as may be agreed, or, 
in default of agreement, determined J>y the (lovernor-dencral in 
his discretion. 

(2) In this section references to any such lund as aforesaid 
shall be construed as references to so much of that lund as is not 
attributable to the railways of Burma. 

190 . -—(1) 'I'he accounts of the receipts and expenditure of 
the Authority shall be audited and certified In, or on behalf ol, 
the Auditor-!ieneral of India. 

(2) The Authority shall publish annually a report of their 
operations during the preceding year and a statement of accounts 
in a form approved by the Auditor-denetal. 

191 . The (lovernor-t ieneral may from time to time appoint 
a Railway Rates Committee to give sub ice to the Authority in 
connection with any dispute between persons using, or desiring 
to use, a railway and the Authority sis <o rate-, or trnllir facilities 
which lie msiv require the Authority to refer to the committee. 

192 . A Bill or amendment making provision for regulating 
the rates or hires to he charged on any railway shall not be 
introduced or moved in either Chsimher of the Federal Legislature 
except on the recommendation of the (iovernor-denersd. 

193 . —(1) It shsill he the duty of the Authority smd eviry 
Federated State so to exeriisc their powers in relation to the 
railways with which they are respectively concerned as to afford 
sill reasonable facilities for the receiving, forwarding, and deliver¬ 
ing of traffic upon and from those railways, including the receiv¬ 
ing, forwarding - , ar.d delivering of through tralfie at through 
rates, and sis io secure that there shsill be between 011c railway- 
system and another no unfair discriininsilion, by the granting of 
undue preferences or otherwise, and no unfair or uneconomic 
competition. 

(2) Any complaint by the Authority against si Federated 
Slate or by a Federated State sigainsl the Authority on the ground 
that the provisions of the preceding subsection have not been 
complied with shall be made to and determined by the Railway- 
Tribunal. 


194 . If the Authority, in the exercise of siny executive 
authority of the Federation in relation to interchange of traffic 
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or maximum or minimum rates anil fares nr station or service 
terminal charges, give any direction to a Federated State, the 
State may complain that the direction discriminates unfairly 
against the railways of the State or imposes on the State an obliga¬ 
tion to afford facilities which are not in the circumstances reason¬ 
able, and any such complaint shall be determined by the Railway 
Tribunal. 


195 . —(1) The, Governor-General acting in his discretion 
shall make rules reijuiiing the Authority and any Federated 
State to give notice in such cases as the rules may prescribe ol 
any proposal for constructing a railwa\ or for altering the align¬ 
ment or gauge of a railway, anil to deposit plans. 

(2) The rules so made shall -oiitaiu provisions enabling 
objections to be lodged by the Authority or by a Federated State 
on the ground that the carrying out of the proposal will result 
in unfair or uneconomic competition with a Federal railway or a 
State railway, as the ease may be, and, if an objection so lodged 
is not withdrawn within tile prescribed time, the Governor-General 
shall refer to the Railway Tribunal the i|uestion whether the 
proposal ought to be carried into eiTeel, either without modifica¬ 
tion or with such modification as the Tribunal may approve, and 
the proposal shall not lx* proceeded with save in aciordance with 
the decision of the Tribunal. 

(3) This section shall not apply in any case where the 
Governor-General in his discretion eertilies that for reasons con¬ 
nected with defence effect should, or should not, he given to a 
proposal. 

196 —(1) There shall he a Tribunal (in this Act referred to 
as “the Railway Tribunal") consisting of a President and two 
other persons to be selected to act in each case by tile Governor- 
General in his discretion from a panel of eight persons appointed 
by him in bis discretion, being persons with railway administra¬ 
tive, or business experience. 

(2) 'flu* President shall be such one of the judges of the 
Federal Court as may be appointed for the purpose by the Gover¬ 
nor-General in bis discretion after consultation with the Chief 
Justice of India and shall hold office for such period of not less 
than five years as may be specified in the appointment, and shall 
be eligible for re-appointment for a further period of five years or 
any less period : 

Provided that, if the President ceases to be a judge of the 
Federal Court, he shall thereupon cease to be President of the 
Tribunal and, if he is for any reason temporarily unable to act, the 
Governor-General in his discretion may after the like consultation 
appoint another judge of the Federal Court to act for the time 
being in his place. 
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(3) It shall he the duly of the Railway Tribunal to exercise 
such jurisdiction as is conferred on it by this Act, and for that 
purpose the Tribunal may make such orders, including’ interim 
orders, orders varying or discharging a direction or order of the 
Authority, orders for the payment 0/ compensation or damages 
and of costs and orders for the production of documents and the 
attendance of witnesses, as the circumstances of the case may 
require, and it shall be the duty of the Authority and of every 
Federated Slate and of every other person or authority affected 
thereby to give effect to any such order. 

(4) An appeal shall lie to the Federal Court from any deci¬ 
sion ol the Railway Tribunal on a question of law, but no appeal 
shall lie from the decision ol the Federal Court on any such 
appeal. 

(5) The Railway Tribunal or the Federal Court, as the case 
may he, may, on application made for the purpose, if satisfied 
that in view of an alteration in the circumstances it is proper so 
to do, vary or revoke any previous order mack* by it. 

((}) The l resident oi the Railway Tribunal may, with the 
approval of the C«overnor-(ieneral in his discretion, make rules 
regulating the practice and procedure of the Tribunal and the fees 
to be taken in proceedings before it. 

(7) Subject to the provisions of ibis section relating to 
appeals to the Federal Court, no court shall have any jurisdiction 
with respect to any matter with respect to which the Railway 
Tribunal has jurisdiction. 

(H) There shall be paid out of the revenues of the Federation 
to the members of the Railway Tribunal other than the President 
such remuneration as may he determined by the Governor-General 
in his discretion, and the administrative expenses of the Railway 
Tribunal, including am such remuneration as aforesaid, shall be 
charged on the revenues of the Federation, and any fees or other 
moneys taken by the tribunal «hall form part of those revenues. 

The Governor-General shall exercise his individual judgment 
a< to the amount to lie included in respect of the administrative 
expenses of the Railway Tribunal in any estimates of expenditure 
laid by him before the Chambers of the Federal Legislature. 

197 . —(1) Without prejudice to the general provisions of this 
Act with respect to rights and liabilities under contracts made by 
or on behalf of the Secretary of State in Council, the provisions 
of this section shall have effect with respect to any contract so 
made with a railway company which immediately before the com¬ 
mencement of Part III of this Act was operating a railway in 
Hrilish India. 

(2) If a dispute arises under any such contract between the 
railway company concerned and either the Authority or the 
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Federal Government, and if the matter in dispute is of such a 
nature that under the contract the company might require, or, 
but for some provision of this Act, might have required, it to be 
submitted to arbitration, the dispute shall be deemed to h.i\c arisen 
between the company and the Secretary of State, and the provi¬ 
sions of the contract relating to the determination of such a dispute 
shall have effect with the substitution of the Secretary of Stale 
for the Secretary of State in Council. 

Any award made in an arhitiation under the foregoing pio- 
visiuns of this section and am settlement of the dispute agreed 
to by the Secretary of State with In* concurrence of his advisers 
shall be binding on the Federal Government and the Authority, 
and any sum which the Secretary of State may become liable or 
may so agree to pay by way of debt, damage o r co-ts, and any 
costs or expenses incurred by him in connection with the matter, 
shall be paid out of the revenues of me Federation and shall be 
charged on those revenues but shall be a debt due to the Federa¬ 
tion from the Authority. 

1 B8. If and in so far as His Majestv’s representative for the 
exercise of the functions of the Crown in its relations with Indian 
States may entrust to the Authority the performance of any 
functions in relation to railways in an Indian State which is not a 
Federated State, the Authority shall undertake the performance of 
those functions. 

199 . Am powers of the Secretary ot State hi Council with 
respect to the appointment of directors and deputy directors of 
Indian railway companies shall be excivised bv tin* Governor- 
General in his discretion after consultation with the Authority. 

PART 1 X 

THE JUDICATURE 
CHAPTER I 

THE FEDERAL COURT 

200 . —(1) There shall be a Federal Court consisting of a 
Chief Justice of India and such number of other judges as His 
Majesty may deem necessary, but unless and until an address has 
been presented by the Federal Legislature to the Governor- 
General for submission to His Majesty praying for an increase in 
the number of judges, the number of puisne judges shall not 
exceed six. 

(2) Every judge of the Federal Court shall be appointed by 
His Majesty by warrant under the Royal Sign Manual and shail 
hold office until he attains the age of sixty-five years : 
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Provided that— 

(«) a judge may In resignation under his hand addressed to 
the (lovernor-deneral resign his office; 

(/>) a judge may he removed from his office by His Majcslv 
bv warrant under the Royal Sign Manual on the 
ground of misbehaviour or oi infirmity of mind or 
bod\, if the Judicial Committee of the Privy Council, 
on refen nee being made to them by His .Majesty, 
icport that the judge ought on any such ground to he 
removed. 

(3) A person shall not he qualified lor appointment as a 
judge ol the Federal Court unless he— 

(a) has been for at least five \cars a judge ol a High Court in 
British India or in a Federated Stale; or 

(/>) is a barrister of lingland or Northern Ireland of at least 
ten years standing, or a member of the Faculty ol 
Advocates in Scotland of at least ten tears standing ; or 

(c) has been lor at least ten tears a pleader of a High 
Court in British India oi in a Federated State or of 
ttto or more such Courts in succession. 

Protided that— 

(i) a person shall not he qualified for appointment .is 
Chief Justice of India unless he is, or when first 
appointed to judicial office was, a barrister, a 
memlrei of the Facultt of Advocates or a pleader; 
and 

(ii) in relation to the Chief Justice of India, for the 
references in paragraphs (/>) and (e) of this sub¬ 
section to ten years there shall lie substituted 
reference-, to fifteen years. 

In computing for the purposes of this subsection the standing 
of a barrister or a member of the Faculty of Advocates, or the 
period (luring which a person has been a pleader, any period 
during which a person has held judicial office after he became a 
barrister, a member of the Faculty of Advocates or a pleader, as 
the case may be, shall be included. 

(4) livery person appointed to lie a judge of the Federal 
Court shall, before he enters upon his office, make and subscribe 
before the (lovernor-deneral or some person appointed by him 
an oath according to the form set out in that behalf in the Fourth 
Schedule to this Act. 

201 . The judges of the Federal Court shall be entitled to 
such salaries and allowances, including allowances for expenses in 
respect of equipment and travelling upon appointment, and to such 
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(/1) a dispute arising under any agreement which expressly 
provides that the said jurisdiction shall not extend to 
such a dispute. 

(2) The Federal Court in the exercise of its original jurisdic¬ 
tion shall not pronounce* any judgment other than a declaratory 
judgment. 

205. — (1) An appeal shall lie to the Federal Court from any 
judgment, decree or linal order of a High Court in British India, 
if the High Court certifies that the ease involves a substantial 
question of law as to the interpretation of this Act or any Order 
in Council made thereunder, and it shall be the duty of every High 
Court in British India to consider in every case whether or not any 
such question is involved and of its own motion to give or <o 
withhold a certificate accordingly. 

(2) Where such a certificate is given, any party in the case 
may appeal to the Federal Court on the ground that any such 
question as aforesaid has been wrough decided, and on am- 
ground on which that party could ha\e appealed without special 
leave to His Majesty in Council if no such certificate had been 
given, and, with the leave of the Federal Court, on anv other 
ground, and no direct appeal shall lie to Ilis Majestx in Council, 
either with or without special leave. 

206 — (0 The Federal Legislature max bv Act provide that 
in such civil cases as may Ik- specified in the Act an appeal shall 
lie to the Federal Court from a judgment, decree or final order 
of a High Court in British India without any such certificate as 
aforesaid, but no appeal shall lie under any such Act unless— 

(111 the amount or value of the subject matter of the dispute 
in the court of first instance and still in dispute on 
appeal was and is not less than fifty thousand rupees 
or such other sum not less than fifteen thousand 
rupees as max be specified by the Act, or the judgment, 
decree or final order involves directIv or indirectly 
some claim or question respecting property of the like 
amount or value; or 

(h) the Federal Court gix*es special leave to appeal. 

(2) If the Federal Legislature makes such provision as is 
mentioned in the last preceding subsection, consequential provi¬ 
sion may also be made by Act of the Federal Legislature for the 
abolition in whole or in part of direct appeals in civil cases from 
High Courts in British India to His Majesty in Council, cither 
xvith or xvithout special leave. 

(3) A Bill or amendment for anv of the purposes specified 
in this section shall not be introduced into, or moved in, either 
Chamber of the Federal Legislature xvithout the previous sanction 
of Ihc Governor-General in his discretion. 
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207. —(1) An appeal shall lie to the Federal Coin from a 
High Court in a Federated State 011 the ground that a question 
of law has been wrongly decided, being a question which con* 
cerns the interpretation of this Act or of an Order in Council 
made thereunder or the exlent of the legislative or executive 
authority vested in the Federation by virtue of the Instrument of 
Accession of that State, or arises under an agreement made under 
Part VI of this Act in relation to the administration in that State 
of a law of the Federal Legislature. 

(2) An appeal under this section shall be by way of spei ini 
case to be stated for the opinion of the Federal Court by the 
High Court, and the Federal Court may require a case 10 be so 
stated, and may return any case so stated in order that furtlu r 
facts may be stated therein. 

208. An appeal may be brought to His Majesty in Council 
from a decision of the Federal Court— 

(<0 from any judgment of the Federal Court given in the 
exercise of its original jurisdiction in any dispute which 
concerns the interpretation of this Act or of an Order 
in Council made thereunder, or the extent of the legis¬ 
lative or executive authority vested in the Federation 
by virtue of the Instrument of Accession of any State, 
or arises under an agreement made under Part VI of 
this Act in relation to the administration in my State 
of a law of the Federal Legislature, without leave; and 

(h) in any other case, bv leave of the Federal Court or of 
His Majesty in Council. 

209. —(1) The Federal Court shall, where it allows an appeal, 
remit the case to the court from which the appeal was brouc,lit 
with a declaration as to the judgment, decree or order which is 
to be substituted for the judgment, decree or order appealed 
against, and the court from which the appeal was brought shall 
give effect to the decision of the Federal Court. 

(2) Where the Federal Court upon any appeal makes anv 
order as to the costs of the proceedings in the Federal Court, 
it shall, as soon as the amount of the costs to he paid is ascer¬ 
tained, transmit its order for the payment of that sum to the 
court from which the appeal was brought and that court shall 
give effect to the order. 

(3) The Federal Court may, subject to such terms or con¬ 
ditions as it may think fit to impose, order a stay of execution 
in any case under appeal to the Court, pending the hearing of the 
appeal, and execution shall be stayed accordingly. 

210. —(i) All authorities, civil and judicial, throughout the 
Federation, shall act in aid of the Federal Court. 
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(2) The Federal Court shall, as respects British India and 
the Federated States, have power to make any order for the 
purpose of securing - the attendance of any person, the dis¬ 
covery or production of any documents, or the investigation 
or punishment of any contempt of court, which any High Court 
in Britisli India has power to make as respects the territory 
within its jurisdiction, and any such orders, and any orders of 
the Federal Court as to the costs of and incidental to any pro¬ 
ceedings therein, shall be enforceable by all courts and authorities 
in every part of British India or of any Federated State as if 
they were orders duly made by the highest court exercising 
civil or criminal jurisdiction, as the case may be. in that part. 

(3I Nothing in this section— 

(a) shall apply to any such order with respect to costs ;.s 

is mentioned in subsection (2) of the last preceding 
section; or 

(b) shall, as regards a Federated State, apply in relation to 

any jurisdiction exercisable by the Federal Court bv 
reason only of the making bv the Federal Legislature 
of such provision as is mentioned in this chapter for 
enlarging the appellate jurisdiction of the Federal 
Court. 

211 . Where in anv case the Federal Court require ;« 
special case to be stated or re-slated by, or remit a cast* to, or 
order a stay of execution in a case from, a High Court in a 
Federated State, or require the aid of the civil or judicial 
authorities in a Federated State, the Federal Court shall cause 
letters of request in that behalf to he sent to the Ruler of the 
State, and the Ruler shall cause such communication to he made 
to the High Court or to am judicial or civil authority as the 
circumstances may require. 

212 . The law declared bv the Federal Court and bv any 
judgment of the Frivv Council shall, so far as applicable, be 
recognised as binding on, and shall be followed b\. all courts in 
British India, and so far as respects the application and inter¬ 
pretation of this Act or anv Order in Council thereunder or anv 
matter with respect to which the Federal Legislature lias power 
to make laws in relation to the State, in any Federated State. 

213 . —(1) If at any time it appears to the Governor- 
General that a question of law has arisen, or is likely to arise, 
which is of such a nature and of such public importance that 
it is expedient to obtain the opinion of the Federal Court upon 
it, he may in his discretion refer the question to that court for 
consideration, and the court may, after such hearing as they 
think fit, report to the Governor-General thereon. 

(2) No report shall be made under this section save in 
accordance with an opinion delivered in open court with the 
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concurrence of a majority of the judges present at the hearing 
of the case, but nothing in this subsection shall be deemed to 
prevent a judge who does not concur from delivering a dissenting 
opinion. 

214. —(i) The Federal Court may from time to time, with 
the approval of the Governor-General in his discretion, make 
rules of court for regulating generally the practice and procedure 
of the court, including rules as to the persons practising before 
the court, as to the time within which appeals to the court are to 
be entered, as to the costs of and incidental to any proceedings 
in the court, and as to the fees to he charged in respect of pro¬ 
ceedings therein, and in particular may make rules providing for 
tlic summary determination of any appeal which appears to the 
court to be frivolous or vexatious or brought for the purpose of 
delay. 

(2) Rules made under this section may fix the minimum 
number of judges who are to sit for any purpose, so however 
that no case shall be decided b\ less than three judges : 

Provided that, if the Federal legislature makes such provi¬ 
sion as is mentioned in this chapter for enlarging the appellate 
jurisdiction of the court, the rules shall provide for the constitu¬ 
tion of a special division of the court for the purpose of deciding 
all rases which would have been within the jurisdiction of the 
court even if its jurisdiction had not been so enlarged. 

(3) Subject to the provisions of any rules of court, the 
Chief Justice of India shall determine what judges are to consti¬ 
tute any division of the court and what judges are to sit for rnv 
purpose. 

(4) No judgment shall be delivered by the Federal Com: 
save in open court and with the concurrence of a majority of the 
judges present at the hearing of the ease, but nothing in this 
subsection shall be deemed to prevent a judge who does not 
concur from delivering a dissenting judgment. 

(5) All proceedings in the Federal Court shall be, in the 
English language. 

215. The Federal Legislature may make provision by Act 
for conferring upon the Federal Court such supplemental powers 
not inconsistent with any of the provisions of this Act as may 
appear to be necessary or desirable for the purpose of enabling 
the court more effectively to exercise the jurisdiction conferred 
upon it by or under this Act. 

216 _(1) The administrative expenses of the Federal Court, 

including all salaries, allowances and pensions payable to or in 
respect of the officers and servants of the court, shall be charged 
upon the revenues of the Federation, and any fees or other 
moneys taken by the court shall form part of those revenues. 
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(2) The Governor-General shall exercise his individual 
judgment as to the amount to he included in respect of the ad¬ 
ministrative expenses of the Federal Court in any estimates of 
expenditure laid by him before the Chambers of the Federal 
Legislature. 

217. References in any provision of this Part of this Act 
to a High Court in a Federated State shall be construed as 
references to any court which His Majesty may, after communi¬ 
cation with the Ruler of the State, declare to be a High Court 
for the purposes of that provision. 

218. Nothing in this chapter shall be construed as confer¬ 
ring, or empowering the Federal Legislature to confer, any right 
of appeal to the Federal Court in any case in which a High Cou.v 
in British India is exercising jurisdiction on appeal from a court 
outside British India, or as affecting any right of appeal in any 
such case to His Majesty in Council with or without leave. 

CHAPTER II 

THE HIGH COURTS IN BRITISH INDIA 

219. —(1) The following courts shall in relation to Britisn 
India be deemed to be High Courts for the purposes of this 
Act, that is to say, the High Courts in Calcutta, Madras, 
Bombay, Allahabad, Lahore and Patna, the Chief Court in Oudh, 
the Judicial Commissioner’s Courts in the Central Provinces and 
Berar, in the North-West Frontier Province and in Sind, any 
other court in British India constituted or reconstituted under 
this chapter as a High Court, and any other comparable court 
in British India which His Majesty in Council may declare to be 
■a High Court for the purposes of this Act: 

Provided that, if provision has been made before the com¬ 
mencement of Part III of this Act for the establishment of a 
High Court to replace any court or courts mentioned in this sub¬ 
section, then as from the establishment of the new court this 
section shall have effect as if the new court were mentioned 
therein in lieu of the court or courts so replaced. 

(2) The provisions of this chapter shall apply to every High 
Court in British India. 

220. — (1) Every High Court shall be a court of record and 
shall consist of a chief justice and such other judges as His 
Majesty may from time to time deem it necessary to appoint: 

Provided that the judges so appointed together with any 
additional judges appointed by the Governor-General in accord¬ 
ance with the following provisions of this chapter shall at no time 
exceed in number such maximum number as His Majesty in 
Council may fix in relation to that court. 
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la) Every judge of a High Court shall be appointed by His 
Majesty by warrant under the Royal Sign Manual and shali hold 
office until he attains the age of sixty years : 

Provided that— 

(a) a judge may by resignation under his hand addressed 
to the Governor resign his office; 

lb) a judge may be removed from his office by H's Majesty 

by warrant under the Royal Sign Manual on the 
ground of misbehaviour or of infirmity of mind or 
body, if the Judicial Committee of the Privy Council, 
on reference being made to them by His Majestj, 
report that the judge ought on an\ such ground to 
be removed. 

(3) A person shall not be qualified for appointment as a 
judge of a High Court unless he— 

(<i) is a barrister of England or Northern Ireland, of at 
least ten years’ standing, or a member of the Faculty 
of Advocates in Scotland of at least ten years’ stand¬ 
ing ; or 

(/>) is a member of the Indian Civil Service of at least ten 
years’ standing, who has for at least three years 
served as, or exercised the powers or, a district judge; 
or 

(c) has for at least five years held a judicial office in British 
India not inferior to that of a subordinate judge, or 
judge of a small cause court; or 

(</) has for at least ten years been a pleader of any High 
Court, or of two or more such Courts in succession : 

Provided that a person shall not, unless he is, or when first 
appointed to judicial office was, a barrister, a member of the 
Faculty of Advocates or a pleader, be qualified for appointment as 
Chief Justice of any High Court constituted by letters patent until 
he has served for not less than three years as a judge of a High 
Court. 

In computing for the purposes of this subsection the standing 
of a barrister or a member of the Faculty of Advocates, or the 
period during which a person has been a pleader, any period 
during which the person has held judicial office after he became a 
barrister, a member of the Faculty of Advocates, or a pleader, as 
the case may be, shall be included. 

(4) Even person appointed to be a judge of a High Court 
shall, before ht enters upon his office, make and subscribe before 
the Governor or some person appointed by him an oath according 
to the form set out in that behalf in the Fourth Schedule to this 
Act. 
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241. The judges of the several High Courts shall be entitled 
to sueh salaries and allowances, including allowances for expens* 
es in respect of equipment and travelling upon appointment, and 
to such rights in respect of leave 'and pensions, as may from time 
to time be fixed by His Majesty in Council: 

Provided that neither the salary of a judge, nor his rights in 
respect of leave of absence or pension, shall be varied to his dis¬ 
advantage after his appointment. 

222 _(il It the office of chief justice of a High Court 

becomes vacant, or if any such chief justice is by reason of 
absence, or for any other reason, unable to perform the duties of 
his office, those duties shall, until some person appointed by 
llis Majesty to the vacant office has entered on the duties thereof, 
or until the chief justice has resumed his duties, sis the case ma\ 
be, be performed by such one of the other judges of the court 
as the (iovernor-( leneral may in his discretion think fit to appoint 
for the purpose. 

(2) If the office of any other judge of a High Court becomes 
vacant, or if tiny such judge is appointed to act temporarily as a 
chief justice, or is by reason of absence, or for any other reason, 
unable to perform the duties of his office, the (lovernor-Gencral 
may in his discretion appoint a person duly qualified for appoint¬ 
ment as a judge to act as a judge of that court, and the person 
so appointed shall, unless the Governor-General in his discretion 
thinks fit to revoke his appointment, be deemed to be a judge of 
that court until some person appointed by His Majesty to the 
vacant office has entered on the duties thereof, or until the perma¬ 
nent judge has resumed his duties. 

(3) If by reason of any temporary increase in the business 
of any High Court or by reason of arrears of work in any such 
court it appears to the (iovernor-(leneral that the number of the 
judges of the court should be for the time being increased, the 
Governor-General in his discretion may, subject to the foregoing 
provisions of this chapter with respect to the maximum number 
of judges, appoint persons duly qualified for appointment as 
judges to be additional judges of the court for such period not 
exceeding two years as he may specify. 

223. Subjecl to the provisions of this Part of this Act, to 
the provisions of any Order in Council made under this or any 
other Act and to the provisions of any Act of the appropriate 
Legislature enacted by virtue of powers conferred on that Legis¬ 
lature by this Act, the jurisdiction of, and the law administered 
in, any existing High Court, and the respective powers of the 
judges thereof in relation to the administration of justice in the 
court, including any power to make ruled of court and to regulate 
the sittings of the court and of members thereof sitting alone 
or in division courts, shall be the same as immediately before the 
commencement of Part HI of this Act. 
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224 . —(j) livery High Court shall have superintendence 
over all courts in India for the time being subject to its appellate 
jurisdiction, and may do any of the following things, that is to 
say,— 

(a) call for returns; 

(/») -make and issue general rules and prescribe forms for 
regulating the practice anti proceedings of such 
courts; 

(c) prescribe forms in which books, entries and accounts 
shall be kept by the officers of any such courts; and 

(i/> settle tables of fees to be allowed to the sheriff, 
attorneys, anti all clerks and officers of courts : 

Provided that such rules, forms and tables shall not be 
inconsistent with the provision of any law for the time being in 
force, and shall require the pie\ious approval of the Governor. 

(2) Nothing in this section shall be construed as giving to 
a High Court any jurisdiction to question any judgment of any 
inferior court which is not otherwise subject to appeal or revision. 

225 . —(1) If on an application made in accordance with the 
provisions of this section a High Court is satisfied that a case 
pending in an inferior court, being a case which the High Court 
lias power to transfer to itself for trial, involves or is likely to 
involve the question of the validity of any Fediral or Provincial 
Act, it shall exercise that power. 

(2) An application for the purposes of this section shall not 
he made, except in relation to a Federal Act, by the Advocate- 
General for the Federation and, in relation to a Provincial Act, 
by the Advocate-General for the Federation or the Advocate- 
General for the Province. 

226 _(1) Until otherwise provided h\ Act of the appro¬ 

priate Legislature, no High Court shall have any original juris¬ 
diction in anv matter concerning the revenue, or concerning any 
act ordered or done in the collection thereof according to the 
usage and practice of the country or the law for the time being 
in force. 

(2) A Bill or amendment for making such provision as afore¬ 
said shall not be introduced into or moved in a Chamber of the 
Federal or a Provincial Legislature without the previous sanction 
of the Governor-General in his discretion or, as the case may be, 
of the Governor in his discretion. 

227 . All proceedings in every High Court shall be in the 
English language. 

228 . —(il The administrative expenses of a High Court 
including all salaries, allowances and pensions payable to or in 
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respect of the officers and servants of the court and the salaries 
and allowances of the judges of the court shall be charged upon 
the revenues of the Province, and any fees or other moneys 
taken by the court shall form part of those revenues. 

(2) The Governor shall exercise his individual judgment as 
to the amount to be included in respect of such expenses as 
aforesaid in any estimates of expenditure laid by him before the 
Legislature. 

229 . —(1) His Majesty, if the Chamber or Chambers of the 
Legislature of any Province present an address in that behalf 
to the Governor of the Province for submission to His Majesty, 
may by letters patent constitute a High Court for that Province 
or any part thereof or reconstitute in like manner any existing 
High Court for that Province or for any part thereof, or, where 
there are two High Courts in that Province, amalgamate those 
courts. 

(2) Where any Court is reconstituted, or two Courts are 
amalgamated, as aforesaid, the letters patent shall provide for 
the continuance in their respective offices of the existing judges, 
officers and servants of the Court or Courts, and for the carrying 
on before the reconstituted Court or the new Court of all pending 
matters, and may contain such other provisions as may appear to 
His Majesty to be necessary by reason of the reconstitution or 
amalgamation. 

230 . —(1) His Majesty in Council may, if satisfied that an 
agreement in that behalf has been made between the Govern¬ 
ments concerned, extend the jurisdiction of a High Court in any 
Province to any area in British India not forming part of that 
Province, and the High Court shall thereupon have the same 
jurisdiction in relation to that area as it has in relation to any 
other area in relation to which it exercises jurisdiction. 

(3) Nothing in this section affects the provisions of any law 
or letters patent in force immediately before the commencement 
of Part III of this Act empowering any High Court to exercise 
jurisdiction in relation to more than one Province or in relation 
to a Province and an area not forming part of any Province. 

(3) Where a High Court exercises jurisdiction in relation to 
any area or areas outside the Province in which it lias its principal 
seat, nothing in this Act shall be construed— 

(it) as empowering the Legislature of the Province in which 
the Court has its principal seat to increase, restrict or 
abolish that jurisdiction; or 

(l>) as preventing the Legislature having power to make 
laws in that behalf for any such area from passing 
such laws with respect to the jurisdiction of the court 
in relation to that area as it would he competent to 
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pass if the principal scat of the court were in that 
area. 

231.—( 1 ) Any judge appointed before the commencement 
of Part III of this Act to any High Court shall continue in office 
and shall be deemed to have been appointed under this Part ol 
this Act, but shall not by virtue of this Act be required to 
relinquish his office at anv earlier age than he would have been 
required so to do, if this Act had not been passed. 

( 2 ) Where a High Court exercises jurisdiction in relation 
to more than one Province or in relation to a Province and an 
area not forming pail of a Province, references in this chapter to 
the (iovernor in relation to the judges and expenses of a High 
Court and references to the revenues of the Province shall be 
construed as references to the (iovernor and the revenues of the 
Province in which the Court ha- its principal seat, and the refer¬ 
ence to the approval by the (iovernor of rules, forms and tables for 
subordinate courts shall be construed as a reference to the ap¬ 
proval thereof bv the (iovernor of the Province in which the sub¬ 
ordinate court is situate, or, ii it is situate in an area not forming 
part of a Province by the (lovernoMleneral. 

PART X 

THE SERVICES OF THE CROWN IN INDIA 
CHAPTER I 
DEFENCE SERVICES 

232. The pav and allowances of the Commandcr-in-Chief of 
His Majesty’s Forces in India and the other conditions of his 
service shall be such as His Majesty in Council may direct. 

233. —( 1 ) His Majesty in Council may require that 
appointments to such offices connected with defence as he may 
specify shall be made by him or in such manner as lie may direct. 

( 2 ) Nothing in this section derogates from any power vested 
in His Majesty by virtue of any Act or by virtue of his Royal 
Prerogative. 

234. The power of Ills Majesty, and of any person 
authorised in that behalf by His Majesty, to grant commissions 
in any naval, military or air force raised in India extends to the 
granting of a commission in any such force to anv person who 
might be, or has been, lawfully enlisted or enrolled in that force. 

235. Without prejudice to the generality of the powers 
conferred on him by this Act, the Secretary of State may, acting 
with the concurrence of his advisers, from time to time specify 



i iK <ll)VKRNMKNT OF INDIA ACT, 1935 

what rules, regulations and orders affecting the conditions ,)f 
service of all or any of 11 is Majesty’s Forces in India shall be 
made only with his previous approval. 

236. Nothing in this Act affects any right of appeal which 
members of Mis Majesty’s Forces in India enjoyed immediately 
liefore the passing- of this Act, and the Secretary of State may 
entertain any such memorial from a member of those Forces as 
the Secretary of State, or the Secretary of State in Council, might 
previously have entertained. 

237. —Any sums payable out of the revenues of the Federa¬ 
tion in respect of pay, allowances, pensions or other sums payable 
to, or in respect of, persons who arc serving, or have served, in 
Mis Majesty’s forces shall he charged on those revenues, but 
nothing herein contained shall be construed as limiting the inter¬ 
pretation of the general provisions of this Act charging on the 
said revenues expenditure with respect to defence. 

238. The provisions of the three last preceding sections 
shall apply in relation to persons who, not being members of 
His Majesty’s forces, hold, or have held, posts in India con¬ 
nected with the equipment or administration of those forces or 
otherwise connected with defence, as they apply in relation to 
persons who are, or have been, members of those forces. 

230. In the appo'ntment of officers to His Majesty’s army 
the same provision as heretofore, or equal provision, shall be 
made for the appointment of sons of persons who have served in 
India in the military or civil service of the Crown. 

In this section the reference to persons who have served in 
India in the military or civil service of the Crown includes persons 
who have so served in Burma or in Aden before their respective 
separations from India. 


CHAPTKR II 
CIVIL SKRVICKS 
General Provisions 

240.--( 1 ) Kxcept as expressly provided bv this Act, every 
person who is a member of a civil service of the Crown in India, 
or holds any- civil post under the Crown in India, holds office 
during ITis Majesty’s pleasure. 

( 2 ) No such person as aforesaid shall be dismissed from the 
service of His Majesty by any authority subordinate to that by 
which he was appointed. 

( 3 ) No such person as aforesaid shall be dismissed or 
reduced in rank until he has been given a reasonable opportunity 
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of showing cause against the action proposer 1 to be taken in 
regard to him : 

Provided that this subsection shall not npply- 

(«) where a person is dismissed or reduced in rank on the 
ground of conduct which has led to his conviction on 
a criminal charge; or 

(ft) where an authority empowered to dismiss a p* - son or 
reduce him in rank is satisfied that for sum" reason, 
to be recorded In ih.it authority in writing, it is not 
reasonably practicable to give to that person an oppor¬ 
tunity of showing cause. 

( 4 ) Notwithstanding that a person holding a civil post 
under the Crown in India holds olfice during His Majesty’s 
pleasure, any contract under which a person, not being a member 
of a civil service tif the Crown in India, is appointed under this 
Act to hold such a post may, if the (iovcrnor-<ieneral, or, as the 
case may be, the Clovcrnor, deems it necessary in order to secure 
the services of a person hating special <|ualifications, provide for 
the payment to him of compensation il before the expiration of 
an agreed period that post is abolished or he is, for reasons not 
connected with any misconduct on his part, required to vacate 
that post. 

241.—( 1 ) Kxcept as expressly provided by this Act, ap¬ 
pointments to the ci\il services of, and civil posts under, the 
Crown in India, shall, after the commencement of Part 111 of this 
Act, be made— 

( 11 ) in the case of services of the Federation, and posts in 
connection with the affairs of the Federation, by the 
Governor-General or such person as he may direct; 

(ft) in the case of services of a Province, and posts in con¬ 
nection with the affairs of a Province, by the Governor 
or such person as he may direct. 

( 2 ) Kxcept as expressly provided by this Act, the conditions 
of service of persons ser\ing His Majesty in a civil capacity in 
India shall, subject to the provisions of this section, he such as 
may be prescribed— 

(a) in the case of persons serving in connection with the 
affairs of the Federation, by rules made by the Gover¬ 
nor-General or by some person or persons authorised 
by the Governor-General to make rules for the 
purpose; 

(ft) in the case of persons serving in connection with the 
affairs of a Province, by rules made by the Governor 
of the Province or by some person or persons authoris¬ 
es 1 by the Governor to make rules for the purpose : 
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Provided that it shall not be necessary to make rules regulat¬ 
ing the conditions of service of persons employed temporarily on 
the terms that their employment may be terminated on one 
month's notice or less, and nothing' in this subsection shall be 
construed as requiring the rules regulating the conditions of 
service of any class of persons to extend to any matter which 
appears to the rule-making authority to be a matter not suitable 
for regulation by rule in the case of that class. 

( 3 ) The said rules shall be so framed as to secure— 

(n) that, in the case of a person who before the commence¬ 
ment of Part 111 of this Act was serving His Majesty 
in a civil capacity in India, no order which alters or 
interprets to his disadvantage any rule by which his 
conditions of service are regulated shall be made 
except by an authority which would have been compe¬ 
tent to make such an order on the eighth day of March, 
nineteen hundred and twenty-six, or by some person 
empowered by the Secretary of State to give direc¬ 
tions in that respect; 

(») that every such person as aforesaid shall have the same 
rights of appeal to tin* same authorities from any 
order which— 

(i) punishes or formally censures him; or 

(ii) alters or interprets to his disadvantage any rule 
bv which his renditions of service are regulated; 
or 

(iii) terminates his appointment otherwise than upon 
his reaching the age fixed for superannuation, 

as he would have had immediately before the com¬ 
mencement of Part III of this Act, or such similar 
rights of appeal to such corresponding authorities as 
may be directed by the Secretary of State or by some 
person empowered by the Secretary of State to give 
directions in that respect; 

(e) that every other person serving His Majesty in a civil 
capacity in India shall have at least one appeal against 
any such order as aforesaid, not being an order of the 
Governor-General or a Governor. 

( 4 ) Notwithstanding anything in this section, but subject to 
any other provision of this Act, Acts of the appropriate Legisla¬ 
ture in India may regulate the conditions of service of persons 
serving His Majesty in a civil capacity in India, and any rules 
made under this section shall have effect subject to the provisions 
of any such Act: 
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Provided that nothing in any such Act shall have effect bo 
as to deprive any person of any rights required to be given 10 
him by the provisions of the last preceding subsection. 

(5) No rules made under this section and no Act of any 
Legislature in India shall be construed to limit or abridge the 
power of the Governor-General or a Governor to deal with the 
case of any person serving His Majesty in a civil «*apacit«- in 
India in such manner as may appear to him to he just and 
equitable: 

Provided that, where any such rule or At t is applicable to tin 
case of any person, the case slu.ll not be dealt with in any manner 
less favourable, to him than that provided bv that rule or Act. 

242 —(1) In its application to appointments to, and to 
persons serving in, the railway serwes ot the Federation, the 
last preceding section shall have effect as if for any reference to 
the Governor-General in paragraph (a) of subsection _ (1), in 
paragraph (<i) of subsection (2) and in subsection (5) there were 
substituted si reference to the Federal Railway Authority. 

(2) In framing rules for the regulation of reeruitinent to 
superior railway posts, the Fedeial Railway Authority shall con¬ 
sult the Federal Public Service Commission, and in recruitment 
to such posts and in recruitment generally for railway purposes 
shall have due regard to the past association of tin* Anglo-Indian 
community with Railway Services in India, and particularly to 
the specific class, character, and numerical percentages of the 
posts hitherto held by members of that community and the 
remuneration attaching to such posts, and shall give effect to 
any instructions which may he issued by the Governor-General 
for the purpose of securing, so far as practicable to each com¬ 
munity in India a fair representation in the railway services of 
the Federation, but, save as aforesaid, it shall not be obligatory 
on the Authority to consult with, or otherwise avail themselves 
of the services of, the Federal Public Service Commission. 

(3) In framing the rules for the regulation of recruitment 
to posts in the Customs, Postal and Telegraph services, the 
(lovernor-!leneral or person authorised by him in that behalf shall 
have due regard to the past association of the Anglo-Indian 
community with the said services, and paiticularly to the specific 
class, character and numerical percentages of the posts previous¬ 
ly held in the said services by members of the said community 
and to the remuneration attaching to such posts. 

(4) In its application to appointments to, and to persons 
serving on, the staff attached to the Federal Court or the staff 
attached to a High Court, the said section shall have effect as if, 
in the case of the Federal Court, for any reference to the 
Governor-General in paragraph (a) of subsection (i), in para¬ 
graph (a) of subsection (2) and in subsection (5) there were substi- 
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luted a reference to the Chief Justice of India and as if, in the 
ease of a High Court, for any reference to the Governor in para¬ 
graph (b) of subsection ( 1 ), in paragraph ( b) of subsection ( 2 ) and 
in subsection ( 5 ) there were substituted a reference to the chief 
justice of the court: 

Provided that— 

(a) in the ease of the Federal Court, the (iovernor-General 
and, in the case of a High Court, the Governor may 
in his discretion require that in such cases as he may- 
in his discretion direct no person not already attached 
to the court shall be appointed to any office connected 
with the court save after consultation with the Federal 
Public Service Commission, or the Provincial Public 
Service Commission, as the case may be; 

(hj rqles made under the said subsection ( 2 ) bv a chief 
justice shall, so far as they relate to salaries, allow¬ 
ances, leave or pensions, require the approval of the 
(iovernor-General or, as the case may be, the 
Governor. 

243. Notwithstanding anything in the foregoing provisions 
of this chapter, the conditions of service of the subordinate ranks 
of the various police forces in India shall be such as may be 
determined by or under the Acts relating to those forces res¬ 
pectively. 

Recruitment by Secretary of State and provisions 
as to certain posts 

244. —( 1 ) As from the commencement of Part 111 of this 
Act appointments to the civil services known as the Indian Civil 
Service, the Indian Medical Service (Civil), and the Indian Police 
Service (which last-mentioned service shall thereafter be known as 
“the Indian Police”) shall, until Parliament otherwise determines, 
be made by the Secretary of State. 

( 2 ) Until Parliament otherwise deteimines, the Secretary of 
State may also make appointments to any service or services 
which at any time after the said date he may deem it necessary 
to establish for the purpose of securing the recruitment of suitable 
persons to fill civil posts in connection with the discharge of anv 
functions of the Governor-General which the Governor-General is 
by or under this Act required to exercise in his discretion. 

( 3 ) The respective strengths of the said services shall be 
such as the Secretary of Slate may from time to time prescribe, 
and the Secretary of State shall in each year cause to be laid before 
each House of Parliament a statement of the appointments made 
thereto and the vacancies therein. 
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( 4 ) II sliall he the duty of tlie Governor-General to keep the 
Secretary of State informed as to the operation of this section, 
and he may after the expiration of such period as lie thinks fit 
make recommendations for the modification thereof. 

In discharging his functions under this subsection, the 
Governor-General shall act in his discretion. 

245. Until Parliament otherwise determines, the Sc» retarv 
of State may for the purpose of securing efficiency in irrigation 
in any Province, appoint persons to any civil service of, or civil 
post under, the Grown in India com erned with irrigation 

246—( 1 ) The Secretary of State shail make rules specify¬ 
ing the number and character of the civil posts under the Crown 
(other than posts in connection with any functions of the 
Governor-General which the Gove nm -tumoral is by or under this 
Act required to exercise in his disci ,-iion), which, subject to the 
provisions of this subsection, are to be filled by persons appointed 
by the Secretary of State to a livil service of, or a civil post 
under, the Crown in India, and except under such conditions as 
may be prescribed in the rules no such post shall, without the 
previous sanction of the Secretary of State— 

(a) be kept vacant for more than three months; or 
(h) be filled otherwise than by the appointment of such a 
person as aforesaid; or 
(c) be held jointly with any other such post. 

( 2 ) Appointments and postings to the said posts (hereinafter 
in this Part of this Act referred to as “reserved posts”) shall— 

(<i) in the case of posts in connection with the affairs of 
the Federation, be made bv the Governor-General, 
exercising his individual judgment; 

(/>) in the case of posts in connection with the aifairs of a 
Province, be made by the Governor of the Province, 
exercising his individual judgment. 

( 3 ) All rules made under this section shall, so soon as may 
be after they are made, be laid before each House of Parliament 
and, if either House of Parliament within the next subsequent 
twenty-eight da vs on which that House has sat after any such 
rule has been laid before it resolves that the rule shall be annulled, 
the rule shall thenceforth be \oid but without prejudice to the 
validity of anything previously done thereunder or to the making 
of a new rule. 

247.—( 1 ) The conditions of service of all persons appointed 
to a civil service or a civil post by the Secretary of State shall— 
(a) as respects pay, leave and pensions, and general rights 
in regard to medical attendance, be such as may be 
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prescribed by rules lo be made by the Secretary of 
State; 

(ft) as respects other matters with respect to which express 
provision is not made by this chapter, be such as may 
be prescribed by rules to be made by the Secretary of 
State in so far as he thinks fit to make such rules, 
and, in so far and so long as provision is not made 
by such rules, by rules lo 1 m; made, as respects persons 
serving in connection with the affairs of the Federa¬ 
tion, by the Governor-General or some person or 
persons authorised by the Governor-General to make 
rules for the purpose and, as respects persons serving 
in connection with the affairs of a Province, by the 
Governor of the Province or some person or persons 
authorised by the Governor to make rules for the 
purpose: 

Provided that no rule made under this subsection shall have 
effect so as to give any person appointed to a civil service or 
civil post by the Secretary of State less favourable terms as 
respects remuneration or pension than were given to him by the 
rules in force on the date on which he was first appointed to his 
service or was appointed to his post. 

( 2 ) Any promotion of any person appointed to a civil service 
or a civil post by the Secretary of State or any order relating to 
leave of not less than three months of any such person, or any 
order suspending any such person from office shall, if lie is serv¬ 
ing in connection with the affairs of the Federation, be made by 
the Governor-General exercising his individual judgment and, if 
he is serving in connection with the affairs of a Province, be 
made In the Governor exercising his individual judgment. 

( 3 ) If any such person as aforesaid is suspended from 
office, his remuneration shall not during the period of his sus¬ 
pension be reduced except to such extent, if any, as may be 
directed by the Governor-General exercising bis individual judg¬ 
ment or, as the case may be, by the Governor exercising his 
individual judgment. 

( 4 ) The salary and allowances of any such person as afore¬ 
said shall, if he is serving in connection with the affairs of the 
Federation, be charged on the revenues of the Federation and, 
if he is serving in connection with the affairs of a Province, lx* 
charged on the revenues of the Province ; 

Provided that, if any such person is serving in connection 
with the railways in India, .so much only of his salary and allow¬ 
ances shall be charged on the revenues of the Federation as 
is not paid out of the Railway Fund. 

( 5 ) Pensions payable to or in respect of any such person 
as aforesaid, and government contributions in respect of any such 
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person to any pension fund or provident fund, shall be charged 
on the revenues of the Federation. 

( 6 ) No award of a pension less than the maximum pension 
allowable under rules made under this section shall he made, 
except in each case with the consent of the Secretary of State. 

( 7 ) No rules made under this section shall be construed to 
limit or abridge the power of the Secretary of State to deal with 
the case of any person serving His Majesty in a civil capacity 
in India in such manner as may appear to him to be just and 
equitable, and no rules made under this section by any person 
other than the Secretary of State shall be construed to limit or 
abridge the power of the Governor-General or, as the case may 
be, the Governor of a Province !o deal with the case of any such 
person in such manner as may appear to him to be just and 
equitable : 

Provided that, where any rule made under this section is 
applicable to the case of any person, the ease shall not be dealt 
with in any manner less favourable to him than that provided by 
the rule. 

248.—( 1 ) If any person appointed to - a civil service or a 
civil post by the Secretary of State is aggrieved by an order 
affecting his conditions of service and on due application to the 
person by whom the order was made does not receive the redress 
to which he considers himself entitled, he ma\, without prejudice 
to any other mode of obtaining redress, complain, if he is serving 
in connection with the affairs of the Federation, to the Governor- 
General and, if he is serving in connection with the affairs of a 
Province, to the Governor of the Province, and the Governor- 
General or Governor, as the case mnv be, shall examine into the 
complaint and cause such action to be taken thereon as appears 
to him exercising his individual judgment to be just and equitable. 

( 2 ) No order which punishes or formally censures any such 
person as aforesaid, or affects adversely his emoluments or rights 
in respect of pension, or decides adversely to him the subject- 
matter of any memorial, shall be made except, if he is serving 
in connection with the affairs of the Federation, hv the Governor- 
General, exercising his individual judgment, or, if he is serving 
in connection with the affairs of a Province, by the Governor of 
that Province, exercising bis individual judgment. 

( 3 ) Any person appointed to a civil service or a civil post 
by the Secretary- of State may appeal <0 the Secretary of State 
against anv order made bv any authority in India which punishes 
or formally censures him. or alters or interprets to his dis¬ 
advantage any rule by which his conditions of service are 
regulated. 

( 4 ) Any sums ordered to be paid out of the revenues of the 
Federation or a Province to or in respect of any such person as 
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aforesaid on an appeal made under this sort ion shall be charged 
on those revenues. 

249.—( 1 ) If by reason of anything done under this Act the 
conditions of service of any person appointed to a civil service or 
a civil post by the Secretary of State have been adversely affected, 
or if for any other reason it appears to the Secretary of State that 
compensation ought to be granted to, or in respect of, any such 
person, he or his representatives shall be entitled to receive from 
the revenues of the Federation, or if the Secretary of State so 
directs, from the revenues of a Province, such compensation as 
the Secretar\ of State may consider just and equitable. 

( 2 ) Any sum payable under this section from the revenues 
of the Federation or the revenues of a Province shall he charged 
on the revenues of the Federation or, as the ease max he, that 
Province. 

( 3 ) For the avoidance of doubt it is herein declared that the 
foregoing provisions of this section in no way prohibit expenditure 
liv the (iovcrnor-CJeneral, or, as the case may he, the Clovernor, 
from the revenues of the Federation or a Province hv way of 
compensation to persons who are serving or have served His 
Majesty in India in eases to which those provisions do not apply. 

Provisions as to persons appointed by Secretary of 

State in Council, persons holding reserved posts 

and commissioned officers in civil employment 

250.—( 1 ) Subject to the provisions of this section, the 
provisions of the four last preceding sections and any rules made 
thereunder shall apply in relation to any person who was appoint¬ 
ed before the commencement ot Part 111 of this Act by the 
Secretary of State in Council to a civil service of, or a civil 
post under, the Crown in India as they apply in relation to 
persons appointed to a civil service or civil post by the Secretary 
of State. 

( 2 ) Subject to the provisions of this section, the. said 
sections and rules shall, in such cases and with such exceptions 
and modifications as the Secretary of Slate max decide, also 
apply in relation to anv person xx'ho— 

(a) not being a person appointed as aforesaid by the Secre¬ 

tary of State or the Secretary of State in Council, 
holds or has held a reserved post; or 

(b) holds or has held any civil post under the Croxvn in 

India and is, or xvas when he was first appointed to 
such a post, an officer in His Majesty's forces. 

( 3 ) In relation to any person w'ho xvas appointed before 
the commencement of Part III of this Act to a civil service of, or 
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to a civil post under, the Crown in India, the* provision contained 
in the sections aforesaid that no rule as to conditions ol service 
shall have effect so as to give to any person less favourable terms 
as regards remuneration or pension than were given to him by 
the rules in force on the dale on which he was first appointed to 
his service or was appointed to hi.s post, shall be construed as .1 
provision that no such rule shall have effect so as to give to any 
person less favourable terms as respects the said matters than 
were given to him by the rules in force immediately before the 
coming into operation of the ltile. 

( 4 } In its application, b\ virtue of this section, to persons 
serving in ihe railway services of the Federation, the second ol 
the four last preceding sections (which relates to the conditions 
of service, pensions, K*c., of per*- ms recruited by the Secretary ol 
State) shall have effect as il lor any ref 1 mice to the Governor- 
General in paragraph (f») of subsection (1 j thereof and in subsec¬ 
tions ( 2 ), ( 3 ) and ( 7 ) thereof there were substituted a reference to 
the Federal Railway Authority. 

( 5 ) Any liability of the Federation or of any Piovincc to or 
in respect of any person appointed before Ihe commencement of 
Fart III of this Act by the Secretary ol State in Council to a civil 
service of, or a civil post under, the Crown in India, being a 
liability to pay a pension granted to or in respect of any such 
person or any other liability of such a nature as to have been 
enforceable in legal proceedings against the Se> ret ary of State 
in Council if this Act hud not been passed, shall, notwithstand¬ 
ing anything in this \ct, he deemed, lor the purposes of the 
provisions of Part YII of this Act relating to legal proceedings, 
to be si liability arising under si statute pstssed before the com¬ 
mencement of Part 111 of this Act. 

Special provisions as to staffs of the High Commissioner 
for India and the Auditor of Indian Home Accounts 

251. The provisions of this Part of this \ct shall apply* 111 
relation to appointments to, and to persons serving on, the 
staffs of the High Commissioner for India and the Auditor of 
Indian Home Arnaults as if the service of members of those 
staffs were service rendered in India : 

Provided that— 

( 11 ) appointments to the staff of the Auditor of Indian Horn*’ 
Accounts shall be made by him subject, as respects 
numbers, salaries and qualifications, to the approval 
of the Governor-General in his discretion; and 

(b) in relation to that staff Ihe functions of the Governor- 
General under this Part of this Act shall la* exercised 
by him in his discretion. 
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252. —( 1 ) All persons who immediately before the com¬ 
mencement of Part III of this Act were members of the staff of 
the High Commissioner for India, or members of the staff of the 
Auditor of the accounts of the Secretary of State in Council, shall 
continue to be, or shall become members of the staff of the Higft 
Commissioner for India or, as the case may be, of the Auditor of 
Indian Home Accounts. 

( 2 ) All such persons as aforesaid shall hold their offices or 
posts subject to like conditions of service as to remuneration, 
pensions or otherwise, as theretofore, or not less favourable 
conditions, and shall be entitled to reckon for purposes of pension 
any service which they would have been entitled to reckon if this 
Act had not been passed. 

( 3 ) The salaries, allowances and pensions pa) able to, or in 
respect of, such of the persons aforesaid as were members ol 
the staff of the Auditor ot the accounts of the Secretary of Statu 
in Council shall be charged on the revenues of the Federation, 
and the salaries, allowances and pensions payable to, or in respect 
of, other such persons as aforesaid shall be so charged in so far 
as those salaries, allowances and pensions would, but for the 
passing of this Act, have been payable without being submitted 
to the vote of the Legislative Assembly of the Indian Legislature. 

Special Provisions as to Judicial Officers 

253. —( 1 ) The provisions of this chapter shall not apply to 
the judges of the. Federal Court or of any High Court : 

Provided that— 

(a) for the purposes of this section a member of any of the 

civil services of the Crown in India who is acting 
temporarily as a judge of a High Court shall not be 
deemed to be a judge of that Court: 

(b) nothing in this section shall be construed as prevent¬ 

ing the Orders in Council relating to the salaries, leave 
and pensions of judges of the Federal Court, or of any 
High Court, from applying to such of those judges 
as were, before they were appointed judges, members 
of a civil service of the Crown in India, such of the 
rules relating to that service as may appear to His 
Majesty to be properly applicable in relation to them : 

(c) nothing in this section shall be construed as excluding 

the office of judge of the Federal Court or of a High 
Court from the operation of the provisions of this 
chapter with respect to the eligibility for civil office of 
persons who are not British subjects. 

( 2 ) Any pension which under the rules in force immediately 
before the commencement of Part III of this Act was payable 
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to or in respect of any person who, having been a judge of a 
High Court within the meaning of this Act or of the High Court 
at Rangoon, retired before the commencement of the said Part 
III shall, notwithstanding anything in this Act, continue to be 
payable in accordance with those rules and shall be charged on 
the revenues of the Federation. 

(3) Any liability of the Federation or of any Province to or 
in respect of any person who is, at the commencement ol Part 
III of this Act, a judge of a High Court within the meaning 
of this Act, or to or in respect of am such person as is mentioned 
in subsection (2) of this section, being a liability to pay a pension 
granted to or in respect of any suc h person or am other liability 
of such a nature as to have been enforceable in legal proceedings 
against the Secretary of State in Council if this Act had not been 
passed, shall notwithstanding anything in this Act, he deemed, 
for the purposes of the provisions of Part VII of this Act relating 
to legal proceedings, to be a liability arising under a statute 
passed before the commencement of Part III of this Act. 

254.—(1) Appointments of persons 1o be, and the posting 
and promotion of, district judges in any Province shall be made 
by the (invernor of the Provime, exercising his individual judg¬ 
ment, and the High Court shall Ik- consulted before a recom¬ 
mendation as to the making of any such appointment is submitted 
to the Governor. 

(2) A person not already in the sor\‘.ec of His Majesty 
shall only be eligible to be appointed a district judge if he has 
been for not less than five years a barrister, a member of the 
Faculty of Advix-atcs in Scotland, or a pleader and is recom¬ 
mended by the High Court for appointment. 

(3) In this and the next succeeding section the expression 
“district judge” includes additional district judge, joint district 
judge, assistant district judge, chief judge of a small cause court, 
chief presidency magistrate, sessions judge, additional sessions 
judge, and assistant sessions judge, 

256.—(1) The Governor of each Province shall, after con¬ 
sultation with the Provincial Public Service Commission and with 
the High Court, make rules defining the standard of qualifications 
to be attained by persons desirous of entering the subordinate 
civil judicial service of a Province. 

In this section, the expression “subordinate civil judicial 
service” means a service consisting exclusively of persons in¬ 
tended to fill civil judicial posts inferior to the post of district 
judge. 

(2) The Provincial Public Service Commission for each 
Province, after holding such examinations, if any, as the 
Governor may think necessary, shall from time to time out of 
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the candidates for appointment to the subordinate civil judicial 
service of the Province make a list or lists of the persons whom 
they consider fit for appointment to that service, and appoint¬ 
ments to that service shall be made by the (lovernor from the 
persons included in the list or lists in accordance with such regu¬ 
lations as may from time to time be made by him as to the number 
of persons in the said service who are to belong to the different 
communities in the Province. 

(3) The posting and promotion of, and the grant of leave 
to, persons belonging to the subordinate civil judicial service 
of a Province and holding any post inferior to the post of district 
judge, shall be in the hands of the High Court, but nothing in this 
section shall be construed as taking away from any such person 
the right of appeal required to be given to him by the foregoing 
provisions of this chapter, or as authorising the High Court to 
deal with any such person otherwise than in accordance with the. 
conditions of his service prescribed thereunder. 

256. No recommendation shall be mask* for the grant if 
magisterial powers or of enhanced magisterial powers to, or ihe 
withdrawal of any magisterial powers from, any person save after 
consultation with the district magistrate of the district in which 
he is working, or with the Chief Presidency magistrate, as the 
case may he. 

Special Provisions as to Political Department 

257. —(1) Subject to the provisions of this section, the 
provisions of this Part of this Act shall not apply in relation to 
persons wholly or mainly employed in connection with the exer¬ 
cise of the functions of the Crown in its relations with Indian 
States. 

(2) Notwithstanding anything in the preceding subsection, 
all persons so employed immediately before the commencement of 
Part III of this Act shall hold their offices or posts subject to the 
like conditions of service as to remuneration, pensions or other¬ 
wise as theretofore or not less favourable conditions, and in rela¬ 
tion to those persons anything which might, but for the passing 
of this Act, have been done by or in relation to the Secretary of 
State in Council shall be done by or in relation to the Secretary 
of State, acting with the concurrence of his advisers. 

(3) Nothing in this section shall be construed as affecting 
the application to such persons of the rule of law that except as 
otherwise provided by statute, every person employed under the 
Crown holds office during His Majesty’s pleasure. 

Provisions for the protection of certain existing officers 

258. (r) No civil post which, immediately before the 

commencement of Part III of this Act, was a post in, or a post 
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required to be held by some member of u Central Srrvire Class I, 
a Central Service Class II, a Railway Service Class I, a Railway 
Service Class II, or a Provincial Service, shall, if the abolition 
thereof would adversely affect any person who immediately before 
iS 5 1 ' ' iv such service, be abolished, 

(<i) in the case ol a post in connection with the affaii > of 
the Federation, b\ the (iovcrnor-dcncral exercising 
his individual judgment. 

(/») in the case of a posi in connection with the affairs of a 
Province, by the (inventor of the Province exercising 
his individual judgment; 

(2) N’o rule or order affecting adverse!} the pa\, allowances 
or pensions payable to, or in respect of, a person appointed 
before the coming into operation of this Part of this Act to a 
Central Service Class I, to a Railway Service Class I, or to a 
Provincial service, and no order upon a memorial submitted by 
any such person, shall be made except — 

(«) in the case of a person who is serving or has served in 
connection with the allairs ol the Federation, by the 
(iovornor-( leneral exercising his individual judgment ; 

(/>) in the case of a person who is serving or has served in 
connection with the affairs of the Federation, In the 
Clovernor of the Province exercising his individual 
judgment. 

(t) In relation to any person mentioned in this section who 
was appointed to a civil service of, or civil post under, the Crown 
in India by the Secretary of State or the Secret nr} of State in 
Council, or is an officer in His Majesty’s forces, the foregoing 
provisions of this section shall have effect as if for the reference 
to the (iovernor-tieneral or the Governor, as the ease may be, 
there was substituted a reference to the Secretary of State. 

259.—(1) The salary and allowances of any person who 
was appoined before the first day of April, nineteen hundred and 
I went}-four, otherwise than by the Secretary of State in Council, 
to a service or a post which at any time between that date and 
the coming into operation of this Part of this Act was classified 
as a superior service or posl shall be charged, if In* is serving in 
connection with the affairs of the Federation, on the revenues of 
the Federation and, if he. is serving in conniption with the affairs 
of a Province, on the revenues of that Province : 

Provided that, if any such person as aforesaid is serving in 
connection witli the railways in India, so much only of his salary 
and allowances shall be charged on the revenues of the Federation 
as is not paid out of the railway fund. 
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(2) Any pension payable to or in respect of a person appoint¬ 
ed as aforesaid, and any government contributions to any provi¬ 
dent fund or pensions fund in respect of any such person, shall be 
charged on the revenues of the Federation. 

(3) The provisions of the last preceding subsection shall also 
apply in relation to persons who retired before the first day of 
April, nineteen hundred and twenty-four, and before they retired 
belonged to services or held posts which were as from the said 
date classified as superior services or posts, or which are declared 
by the Secretary of State to have been services or posts equivalent 
in character to services or posts so classified. 

260.—(1) Except as otherwise expressly provided in this 
chapter, any pension payable to or in respect of any person who, 
having been appointed to a civil service of, or a civil post under, 
the Crown in India, retired from the service of His Majesty 
before the commencement of Part Ilf of this Act shall, if it would 
have been payable by the Local Government in any Province if 
this Act had not passed, be paid out of the revenues of the cor¬ 
responding Province and in any other case shall Ik* paid out of the 
revenues of the Federation. 

(2) Any pension payable to or in respect ol any person who, 
having served in Burma or Aden, retired from an All-India 
Service, a Central Service Class I, a Central Service Class II, a 
Railway Service Class I, or a Railway Service Class II, before 
the commencement of Part Til of this Act shall be paid out of 
the revenues of the Federation, but save as aforesaid nothing in 
this section applies to any person who retired after service in 
Burma or Aden. 


Miscellaneous 

261. The powers conferred by this and the subsequent 
chapters of this Part of this Act on the Secretary of State shall 
not be exercisable by him except with the concurrence of his 
advisers. 

262_(1) 'Hie Ruler or a subject of a Federated State shall 

be eligible to hold an\ civil office under the Crown in India in 
connection with the affairs of the Federation, and the Governor- 
General may declare that the Ruler or any subject of a specified 
Indian State which is not a Federated State, or any native of a 
specified tribal area or territory adjacent to India, shall be eligible 
to hold any such office, being an office specified in the declaration. 

(2) The Governor of a Province may declare that the Ruler 
or any subject of a specified Indian State, or any native of a 
specified tribal area or territory adjacent to India, shall be eligible 
to hold any civil office in connection with the affairs of the 
Province, being an office specified in the declaration. 
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_ (3) The Secretary of State may declare tliat any named 
subject of an Indian State, or any named native of a tribal area 
or territory adjacent to India, shall be eligible for appointment by 
him to any civil service under the Crown in India to which he 
makes appointments, and any person who, having been so 
declared eligible, is appointed to such a service, shall be eligible 
to hold any civil office under the Crown in India. 

(4) Subject as aforesaid and to any other express povi- 
sions of this Act, no person who is not a British subject shall be 
eligible to hold any office under the Crown in India : 

Provided that the Governor-General or. in relation to a 
Province, the Governor may authorise the temporary employ¬ 
ment for any purpose of a person who is not a British subject. 

(5) In the discharge of his functions under this section the 
Governor-General or the Governor of a Province shall exercise his 
individual judgment. 

263. If an agreement is made lie tween the Federation and 
one or more Provinces, or between two or more Provinces, for 
the maintenance or creation of a service common to the Federa¬ 
tion and one or more Provinces, or common to two or more 
Provinces, or for the maintenam e or creation of a post the func¬ 
tions whereof are not restricted to the affairs of the Federation 
or one Province, the agreement may make provision that the 
Governor-General or any Governor, or any Publii Service Com¬ 
mission, shall do in relation to that service or post anything 
which would under the provisions of this chapter be done by the 
Governor or the Provincial Public Service Commission if the 
service or post was a service or post in connection with the 
affairs of one Province only. 

CHAPTER III 

PUBLIC SERVICE COMMISSIONS 

264. —(1) Subject to the provisions of this section, there 
shall be a Public Service Commission for the Federation and a 
Public Service Commission for each Province. 

(2) Two or more Provimcs may agree that— 

(a) there shall be one Public Service Commission for that 
group of Provinces; or 

(h) that the Public Service Commission for one of the 
Provinces shall serve the needs of all the Provinces, 
and any such agreement may contain such incidental and conse¬ 
quential provisions as may appear necessary or desirable for 
giving effect to the purposes of the agreement and shall, in the 
case of an agreement that there shall be one Commission for a 
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group of Provinces, specify by what Governor or Governors the 
functions which arc under this Part of this Act to be discharged 
by the Governor of a Province are to be discharged. 

(3) The Public Service Commission for the Federation if 
requested so to do by the Governor of a Province may, with the 
approval of the Governor-General, agree to serve all or any of 
the needs of the Province. 

(4) References in this Act to the Federal Public Service 
Commission or a Provincial Public Service Commission shall, 
unless the context otherwise requires, be construed as references 
to the Commission serving the needs of the Federation or, as the 
case may be, the Province as respects the particular matter in 
question. 

265—(1) The chairman and other members of a Public 
Service Commission shall be appointed, in the case of the Federal 
Commission, by the Governor-General in his discretion, and in 
the case of a Provincial Commission, by the Governor of the 
Province in his discretion : 

Provided that at least one-half of the members of every 
Public Service Commission shall he persons who at the dates of 
their respective appointments have held office for at least ten 
years under the Crown in India. 

(2) In the case of the Federal Commission, the Governor- 
General in his discretion and, in the case of a Provincial Com¬ 
mission, the Governor of the Province in his discretion, may by 
regulations— 

(a) determine the number of members of the Commission, 

their tenure of office and their conditions of service; 
and 

(b) make provision with respect lo the numbers of staff of 

the Commission and their conditions of service. 

(3) On ceasing to hold office— 

(o) the chairman of the Federal Commission shall be 
ineligible for further employment under the Crown in 
India; 

( b) the chairman of a Provincial Commission shall be eligible 

for appointment as the chairman or a member of the 
Federal Commission, or as the chairman of another 
Provincial Commission, but not for any other employ¬ 
ment under the Crown in India; 

(c) no other member of the Federal or of any Provincial 

Commission shall be eligible for any other appoint¬ 
ment under the Crown in India without the approval, 
in the case of an appointment in connection with the 
affairs of a Province, of the Governor of the Province 
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in his discretion and, in the case of am otner appoint¬ 
ment, of the Governor-General in his discretion. 

266.—(1) It shall be the duty of the Federal and the Provin¬ 
cial Public Service Commissions to conduct examinations for 
appointments to the services of the Federation and the services 
of the Province respectively. 

(2) It shall also be the duty nf the Federal Public Service 
Commission, if requested bv an\ two or more Provinces so to do, 
to assist those Provinces in framing and operating schemes of 
joint recruitment for their fort st services, and any other services 
for which candidates possessing special qualifications are required. 

(3) The Secretary of State as respects services and posts 
to which appointments are made by him, the Governor-General in 
his discretion as respects other services and posts in connection 
with the affairs of the Federation, and the Governor in his dis¬ 
cretion as respects other services ami posts in connection with the 
affairs of a Province, may make regulations specifying- the 
matters on which either generally, or in any particular class of 
cases or in any particular circumstances, it shall not be necessary 
for a Public Service Commission to be consulted but, subject to 
regulations so made and to the provisions of the next succeeding 
subsection, the Federal Commission or, as the case may be, the 
Provincial Commission shall be consulted— 

(a) on all matters relating to methods of recruitment to 
civil services and for civil posts; 

(/>) on the principles to be followed in making appoint¬ 
ments to civil services and posts and in making 
promotions and transfers from one service to another 
and on the suitability of candidates for such appoint¬ 
ments, promotions or transfers; 

(c) on all disciplinary matters affecting a person serving 

His Majesty in a civil capacity in India, including 
memorials or petitions relating to such matters; 

(d) on any claim by or in respect of a person who is serving 

or has served His Majesty in a civil capacity in India 
that any costs incurred by him in defending legal 
proceedings instituted against him in respect of acts 
done or purporting to be done in the execution of his 
duty should be paid out of the revenues of the Federa¬ 
tion or, as the case may be, the Province; 

(e) on any claim for the award of a pension in respect of 

injuries sustained by a person while serving His 
Majesty in a civil capacity in India, and any question 
as to the amount of any such award, 
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and it shall be the duty of a Public Service Commission to advise 
on any' matter so referred to them and on any other matter which 
the Governor-General in his discretion, or, as the case may be, 
the Governor in his discretion, may refer to them. 

(4) Nothing in this section shall require a Public Service 
Commission to be consulted as respects the manner in which ap¬ 
pointments and posts are to be allocated as between the various 
communities in the Federation or a Province or, in the case of the 
subordinate ranks of the various police forces in India, as res¬ 
pects any of the matters mentioned in paragraphs (a), (b), and 
(e) of subsection (3) of this section. 

267. Subject to the provisions of this section, an Act of the 
Federal Legislature or the Provincial Legislature may provide for 
the exercise of additional functions by the Federal Public Service 
Commission or, as the case may be, by the Provincial Public 
Service Commission: 

Provided that— 

(11) no Bill or amendment for tile purposes aforesaid shall 
be introduced or moved without the previous sanction 
of the Governor-General in his discretion, or, as the 
case may be, of the Governor in his discretion; and 

(/>) it shall be a term of every such Act that the functions 
conferred by it shall not be exercisable— 

(i) in relation to any person appointed to a service 
or a post by the Secretary of State or the Secre¬ 
tary of State in Council, any officer in His 
Majesty's Forces, or any holder of a reserved 
post, except with the consent of the Secretary of 
State; or 

(ii) where the Act is a provincial Act, in relation to 
any person who is not a member of one of the 
services of the Province, except with the consent 
of the Governor-General. 

268. The expenses of the Federal or a Provincial Public 
Service Commission, including any salaries, allowances and 
pensions payable to or in respect of the members or staff of the 
Commission, shall be charged on the revenues of the Federation 
or, as the case may be, the Province: 

Provided that nothing in this section shall charge on the 
revenues of a Province any pension which is by virtue of the 
provisions of chapter II of this Part of this Act charged on the 
revenues of the Federation. 
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• ‘ CHAPTER IV 

CHAPLAINS 

480.—(1) There may, as heretofore, be an establishment of 
chaplains to minister in India to be appointed by the Secretary 
of State and the provisions of chapter II of this Part of this Act 
shall, with any necessary modifications, apply in relation to that 
establishment and to persons appointed chaplains by the 

Secretary of State or by the Secretary of State in Council, as they 
apply in relation to the civil services to which appointments a»c 
to be made by the Secretary of State and to persons appointed to 
a civil service under the (.Town in India by the 
Secretary of State or by the Secretary of State in 
Council, and for the purposes of tin: provisions of chapter II 
relating to persons who retired before the commencement of 
Part Ill of this Act the said establishment shall be deemed to be 
an all-India service. 

(2) So long as an establishment of chaplains is maintained 
in the Province of Bengal, two members of that establishment 
in the Province must always be ministers of the Church of Scot¬ 
land and shall be entitled to have out of the revenues of *he 
Federation such salary as is from time to time allotted to the 
military chaplains in that Province. 

This subscctiqn applies to the Province of Madras and to 
the Province of Bombay as it applies to the Province of Bengal. 

(3) 'The ministers of the Church of Scotland so appointed 
chaplains must be ordained and inducted by the Presbytery of 
Edinburgh according to the forms and solemnities used in the 
Church of Scotland, and shall be subject to the spiritual and 
ecclesiastical jurisdiction in all things of the Presbytery of 
Edinburgh, whose judgments shall be subject to dissent, protest 
and appeal to the Provincial synod of Lothian and Tweeddale and 
to the General Assembly of the Church of Scotland. 

CHAPTER V 


GENERAL 


270.—(1) No proceedings civil or criminal shall be instituted 
against any person in respect of any act done or purporting to be 
done in the executipn of his duty as a servant of the Crown in 
India or Burma before the relevant date, except with the consent, 
in the case of a person who was employed in connection with the 
affairs of the Government of India or the affairs of Burma, of the 
Governor-General in his discretion, and in the case of a person 
employed in connection with the affairs of a Province, of the 
Governor of that Province in his discretion. 
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(2) Any civil or criminal proceedings instituted, whether 
before or after the coming into operation of this Part of this 
Act, against any person in respect of any act done or purporting 
to be done in the execution of his duty as a servant of the Crown in 
India or Burma before the relevant date shall be dismissed unless 
the court is satisfied that the acts complained of were not done in 
good faith, and, where any such proceedings are dismissed the 
costs incurred by the defendant shall, in so far as they are not 
recoverable from the persons instituting the proceedings, be 
charged, in the case of persons employed in connection with the 
functions of the Governor-General in Council or the affairs of 
Burma, on the revenues of the Federation, and in the case of 
persons employed in connection with the affairs of a Province, 
on the revenues of that Province. 

(3) For the purposes of this section— 

the expression “the relevant date*' means, in relation to acts 
done by persons employed about the affairs of a 
Province or about the affairs of Burma, the commence¬ 
ment of Part III of this Act and, in relation to acts 
done by persons employed about the affairs of the 
Federation, the date of the establishment of the 
Federation; 

references to persons employed in connection with the 
functions of the Governor-General in Council include 
references to persons employed in connection with the 
affairs of any Chief Commissioner’s Province; 

a person shall be deemed to have been employed about the 
affairs of a Province if he was employed about the 
affairs of the Province as constituted at the date when 
the act complained of occurred or is alleged to have 
occurred. 

271.—(1) No Bill or amendment to abolish or restrict the 
protection afforded to certain servants of the Crown in India by 
section one hundred and ninety-seven of the Indian Code of 
Criminal Procedure, or by sections eighty to eighty-two of the 
Indian Code of Civil Procedure, shall be introduced or moved in 
cither Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion, or in a 
Chamber of a Provincial Legislature without the previous sanc¬ 
tion of the Governor in his discretion. 

(2) The powers conferred upon a Local Government by the 
said section one hundred and ninety-seven with respect to the 
sanctioning of prosecutions and the determination of the court 
before which, the person by whom and the manner in which, a 
public servant is to be tried, shall be exercisable only— 

(a) in the case of a person employed in connection with the 
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affairs of the Federation, by the Governor-General 
exercising his individual judgment; and 
(6) in the case of a person employed in connection with 
the affairs of a Province, by the Governor of that 
Province exercising his individual judgment : 

Provided that nothing in this subsection shall be construed 
as restricting the power of the Federal or a Provincial Legislature 
to amend the said section by a Bill or amendment introduced or 
moved with such previous sanction as is mentioned in subsection 
(1) of this section. 

(3) Where a civil suit is instituted against a public officer, within 
the meaning of that expression as used in the Indian Code of Civil 
Procedure, in respect of any act purporting to be done by him in 
his official capacity, the whole nr any part of the costs incurred by 
him and of any damages or costs ordered to he paid by him shall, 
if the Governor-General exercising his individual judgment so 
directs in the case of a person employed in connection with the 
affairs of the Federation, or if the Governor exercising his indi¬ 
vidual judgment so directs in the case of a person employed in 
connection with the affairs of a Province, be defrayed out of 
and charged on the revenues of the Federation or of the Province, 
as the case may be. 

272. Any pension payable to or in respect of a person who— 
(«) before the commencement of Part III of this Act had 

served His Majesty in India, Burma or Aden, or else¬ 
where under the Governor-General in Council; or 
(b) after the commencement of Part III of this Act— 

(i) serves in India as an officer of His Majesty’s 
forces, or 

(ii) is appointed to a civil service of, or to an office or 
post under, the Crown in India by His Majesty 
or the Secretary of State; or 

fiii) holds a reserved post, 

shall, if the person to whom the pension is payable is residing 
permanently outside India, be paid on behalf of the Federation 
or the Province, as the case may be, by, or in accordance with 
arrangements made with, the Secretary of State, and be exempt 
from all taxation imposed bv or under anv existing Indian law, 
or any law of the Federal or of a Provincial Legislature. 

273. —(1) His Majesty may by Order in Council provide 
for the vesting in Commissioners to be appointed under the. 
Order of— 

(a) the Indian Military Widows and Orphans Fund; 

• ( b) the Superior Services (India) Family Pension Fund; 
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(c) a fund to be formed out of the moneys contributed and 

to be contributed under the Indian Military Service 
Family Pension Regulations for the purpose of pay¬ 
ing pensions payable under those regulations; 

(d) a fund to be formed out of the moneys contributed and 

to be contributed under the Indian Civil Service Family 
Pension Rules for the purpose of paying pensions 
payable under those rules, 

for the investment of the said funds by the Commissioners, in 
such manner as, subject to the provisions of the Order, they think 
fit, for the administration of the said funds in other respects by 
the Secretary of State, for the remuneration of the Commissioners 
out of the said funds, and for any other matters incidental to 
or consequential on the purposes of the Order; and if any such 
Order is made, then, as from such date as may be specified in 
the Order, any pensions payable under the said regulations and 
rules, shall, subject to the provisions of subsection (3) of this 
section be payable out of the appropriate fund in the hands of the 
Commissioners, and not otherwise. 

Before recommending Ilis Majesty to make any Order in 
Council under this subsection, the Secretary of State shall con¬ 
sider any representations made to him by any of the existing 
subscribers and beneficiaries or by any persons appearing to him 
to represent any body of those subscribers or beneficiaries. 

(a) Any such Order as aforesaid shall provide that the 
balance in tile hands of the Governor-General on the thirty-first 
day of March next following the passing of this Act in respect 
of the Indian Military Widows and Orphans Fund and the 
Superior Services (India) Family Pension Fund, and in respect of 
the moneys theretofore contributed under the Indian Military 
Service Family Pension Regulations and the Indian Civil Service 
Family Pension Rules shall, subject to the provisions of sub¬ 
section (3) of this section be transferred to the Commissioners 
before the expiration of three years from the said date either all 
at one time or by instalments, together with such interest as may 
be prescribed by or under the Order : 

Provided that His Majesty in Council may, if it appears to 
him necessary so to do, extend" the said period of three years. 

(3) Any such Order as aforesaid shall provide for the 
making of objections by and on behalf of existing subscribers and 
beneficiaries to the vesting of any such fund as aforesaid in the 
Commissioners and, if any objection is so made in the manner and 
within the time limited by the Order— 

(a) so much of any money in the hands of the Governor- 
General as represents the interests of the objector 
shall not be transferred to the Commissioners, but 
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shall be dealt with as part of the revenues of the 
Federation; and 

(/>) in lieu of -any pensions which might be payable out of 
the said funds to or in respect of the objectors there 
shall be payable out of the revenues of the Federation 
to and in respect of the said persons such pensions on 
such conditions as may be specified in rules to be made 
bv the Secretary of State. 

(4) Any such Order as aforesaid may, notwithstanding 
anything in this Part of this Act or in the regulations or rules 
relating to the fund in question, provide for the making of such 
alterations in any pensions payable out of the fund to which the 
Order relates as may be reasonably necessary in consequence of 
the transfer effected under the Order. 

(5) Any interest or dividends received by the Commissioners 
on sums forming part of any fund vested in them under this 
section shall be exempt from income-tax in the United Kingdom, 
and estate duty shall not be payable in Great Britain, nor, if the 
Parliament of Northern Ireland so provides, in Northern Ireland, 
in respect of any pension payable under the regulations or rules 
relating to any such fund. 

(ft) In this section— 

references to the Indian Military Service Family Pension 
Regulations or the Indian Civil Service Family 
Pension Rules shall he consttued as including refer¬ 
ences to any regulations or rules which may be 
substituted therefor; 

the expression "existing subscribers and beneficiaries” means 
in relation to the Indian Military Widows and 
Orphans Fund and the Superior Services (India) 
Familv Pension Fund persons who have subscribed to, 
or are or have been in receipt of pensions from, those 
funds, and, in relation to the funds to be formed out 
of the moneys contributed under the Indian Military 
Service Familv Pension Regulations and the Indian 
Civil Service Familv Pension Rules, persons who have 
contributed under, or are or have been in receipt of 
pensions payable under, the regulations or rules, not 
being persons who have surrendered or forfeited their 
interest in the Fund or, as the case may be, their in¬ 
terest under the regulations or rules; 

references to pensions payable under the said regulations or 
the said rules do not include references to any pension 
or portion of a pension payable otherwise than out of 
the moneys contributed and to be contributed under 
those regulations or rules; 
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■ references to moneys so contributed, or to be so contributed, 
include references to interest upon such moneys. 

(7) Notwithstanding anything in this Act, and in particular 
notwithstanding the separation of Burma and Aden from India, the 
provisions of this section shall apply in relation to persons who, 
before the commencement of Part III of this Act, were serving 
His Majesty in India, Burma or Aden, and after the 
commencement thereof continue to serve His Majesty 
in Burma or Aden, as Ihey apply in relation to other persons, who 
are serving or have served His Majesty in India, and accordingly 
the regulations and rules relating to any such fund may apply in 
relation to any such persons as aforesaid. 

If any Order in Council is made under this section, and if 
provision in that behalf is made by the Acts or rules relating to 
conditions of service of persons serving His Majesty in Burma, 
the said regulations and rules may also extend to persons appoint¬ 
ed to the service of the Crown in Burma after the commence¬ 
ment of Part III of this Act. 

274. Notwithstanding anything in this Act, the India 
Military Funds Act, 1866, the Hast India Annuitv Funds Act, 
T874, and the Bombay Civil Fund Act, 1882. shall continue to 
have effect hut subject to the following adaptations, that is to 
say, that anything to be done under the said Acts by or to the 
Secretary of State in Council shall after the commencement of 
Part III of this Act, be done bv or to the Secretary of State, and 
for any reference in the said Acts to tile revenues of India there 
shall be substituted a reference to the revenues of the Federation. 

275. A person shall not be disqualified by. sex for being 
appointed to any civil service of, or civil post under, the Crown in 
Tndia other than such a service or post as may he specified by any 
general or special order made—, 

(«) by the Governor-General in the case of services and 
posts in connection with the affairs of the Federation; 

(b) by the Governor of a Province in the case of services 

.and posts in connection with the affairs of the 
Province; 

(c) by the Secretary of State in relation to appointments 

made by him : 

Provided that any sucli agreement with respect to joint 
services and posts as is mentioned in chapter II of this Part of 
this Act may provide for the powers conferred by this section 
on the Governor-General and the Governor of a Province being 
exercised, with respect to the services or posts to which the 
agreement applies, by the Governor-General or a specified 
Governor. 
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276 . Until other provision is made under the appropriate 
provisions of this Part of this Act, any rules made under the 
Government of India Act relating to the civil services of, or civil 
posts under, the Crown in India which were in force immediately 
before the commencement of Part III of this Act, shall, not¬ 
withstanding the repeal of that Act, continue in force so far as 
consistent with this Act, and shall be deemed to be rules made 
under the appropriate provisions of this Act. 

277 . —(i) In this Hart of this Act— 

the expression “all-India Service,” “Central Service Class l," 
“Central Service Class II,” “Railway Service Class 
I,” “Railway Service Class II” and “Provincial 
Service” mean respectively the services which were 
immediately before tin commencement of Part III of 
this Act, so described respectively in the classification 
rules then in force under section ninety-six B of the 
Government of India Act; and 

references to dismissal from His Majesty’s service include 
references to removal from His Majesty’s service. 

(2) References in this Hart of this Act to persons appointed 
to a civil service of, or a civil post under, the Crown in India— 

(a) include references to persons who, after service in India, 
Burma, or Aden, retired from the service of His 
Majesty before the commencement of Hart III of this 
Act; 

(h) do not include references to persons so appointed who, 
after the commencement of Part III of this Act, be¬ 
come members of a civil service of, or hold civil posts 
under, the Crown in Burma or Aden. 

(3) The inclusion in this Hart of this Act of provisions 
expressly requiring the Governor-General or a Governor to exer¬ 
cise his individual judgment with respect to any matter shall not 
be construed as derogating from the special responsibility of the 
Governor-General and the Governors for the securing to, and to 
the dependants of, persons who are or have been members of the 
public services of any rights provided or preserved for them by or 
under this Act and the safeguarding of their legitimate interests. 

PART XI 

THE SECRETARY OF STATE, HIS ADVISERS AND HIS 
DEPARTMENT 

278 . —(1) There shall be a body of persons appointed by the 
Secretary of State, not being less than three nor more than six 
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determine, whose duty it shall be to advise the Secretary of State 
on any matter relating to India on which he may desire their 
advice. 

(2) One half at least of the persons for the time being' hold¬ 
ing office under this section as advisers of the Secretary of State 
shall be persons who have held office for at least ten years under 
the Crown in India and have not last ceased to perform in India 
official duties under the Crown more than two years before the 
date of their respective appointments as advisers under this 
section. 

(3) Any person appointed as an adviser to the Secretary of 
State shall hold office for a term of five years and shall not he 
eligible for reappointment: 

Provided that— 

(a) any person so appointed may by writing under his hand 
resign his office to the Secretary of State; 

(h | the Secretary of State may, if he is satisfied that any 
person so appointed has by reason of infirmity of 
mind or body become unlit to continue to hold his 
office, by order remove him from his office. 

(4) A person for ihc time being holding office as adviser to 
the Secretary of State shall not be capable of sitting or voting in 
either House of Parliament. 

(5) There shall be paid out of moneys provided by Parlia¬ 
ment to each of the advisers of the Secretary of State a salary of 
thirteen hundred and fifty pounds a year, and also to any of them 
who at the date of his appointment was domiciled in India a 
subsistence allowance of six hundred pounds a year. 

(6) Except as otherwise expressly provided in this Act, it 
shall be in the discretion of the Secretary of State whether or not 
he consults with his advisers on any matter, and, if so, whether 
he consults with them collectively or with one or more of them 
individually, and whether or not he acts in accordance with any 
advice given to him by them. 

(7) Any provision of this Act which requires that the Secre¬ 
tary of State shall obtain the concurrence of his advisers shall be 
deemed to be satisfied if at a meeting of his advisers he obtains 
the concurrence of at least one half of those present at the meeting, 
or if such notice and opportunity for objection as may be pres¬ 
cribed has been given to those advisers and none of them has 
required that a meeting shall be held for discussion of the matter. 

In this subsection “prescribed” means prescribed by rules of 
business made by the Secretary of State after obtaining at a 
meeting of his advisers the concurrence of at least one-half of those 
present at the meeting. 
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(8) The Council of India as existing immedii.'ly before the 
cortuftenecment of Part III of this Act shall be dissolved. 

(9) Notwithstanding anything in the foregoing provisions of 
ibis section, a person who immediately before the commencement 
of Part III of this Act was a member of the Council of Imua may 
be appointed under this section as an adviser to the Secretary of 
State to hold office as such for such period less than live \ears 
as the Secretary of State may think fit. 

479—(1) All stock or money st.Hiding to the credit of the 
Secretary of State in Council in the books >»f the Bank of England 
at the commencement of Part III of this Act shall, as from that 
date, he transferred to the credit of the Secretary of State, and any 
order or instrument witii respect to that stock or money executed 
bv the Secretary of State or by such person as nia\ be authorised 
in writing by the Secretary of State for the purpose, either general¬ 
ly or specially, shall be a sufficient authority and discharge to the 
Bank in respect of anything done by the Bank in accordance 
therewith. 

(2) Any directions, authority or power of attorney given or 
executed by or on behalf of the Secretary of Suite in Council and 
in force at the commencement of Part III of this Act shall continue 
in force until countermanded or revoked bv the Secretary of State. 

280. —(1) As from the commencement of Part III of this Act 
the salary of the Secretary of State and the expense-, of his depart¬ 
ment, including the salaries and remuneration of the staff thereof, 
shall be paid out of moneys provided bv Parliament. 

(2) Subject to the provisions of the next succeeding section 
with respect to the transfer of certain existing officers and 
servants, the Secretary of State may appoint such officers and 
servants as he, subject to the consent of the Treasury as to 
numbers, may think fit and there shall he paid to persons so ap¬ 
pointed such salaries or remuneration as the Treasury may from 
time to time determine. 

(3) There shall be charged on and paid out of the revenues 
of the Federation into the Exchequer such periodical or other sums 
as may from time to time he agreed between the Governor-General 
and the Treasury in respect of so much of the expenses of the 
department of the Secretary of State as is attributable to the per¬ 
formance on behalf of the Fedcrtion of such functions as it may 
be agreed between the Secretary of State and the Governor- 
General that that department should so perform. 

281. —(1) All persons who immediately before the commence¬ 
ment of Part III of this Act were officers or servants on the 
permanent establishment of the Secretary of State in Council shall 
on that date be transferred to the department of the Secretary of 
State and shall be deemed to be permanent Civil Servants of the 
State. 
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(2) Subject as hereinafter provided, the provisions of the 
Superannuation Acts, 1834 to 1935, and of any orders, rules and 
regulations made thereunder shall apply in relation to a person so 
transferred as aforesaid as they apply in relation to a person enter¬ 
ing the Civil Service with a certificate from the Civil Service Com¬ 
missioners, and for the purposes of those Acts, orders, rules and 
regulations his service shall be reckoned as if service on the 
permanent establishment of, and employment by, the Secretary of 
State in Council had at all times been service or employment in a 
public department the expenses whereof were wholly defrayed out 
of moneys provided by Parliament : 

Provided that neither the Superannuation Art, 1909, nor 
section four of the Superannuation Act, 1935, shall apply in rela¬ 
tion to any person so transferred unless that Act, or, as the case 
may he, that section (as applicable to persons on the permanent 
establishment of the Secretary of State in Council) would have 
applied in relation to him if this Act had not been passed. 

(3) His Majesty may by Order in Council direct that in their 
application to any person so transferred the said Acts, orders, 
rules and regulations shall have effect subject to any such modifica¬ 
tions as may appear to His Majesty to be necessary for securing 
that the case of any such person shall not be dealt with in any 
manner less favourable to him than it would have been dealt with 
if this Act had not been passed and he had continued to serve on 
the establishment of the Secretary of State in Council. 

(4) All persons who, not being on the permanent establish¬ 
ment of the Secretary of State in Council, were immediately 
before the commencement of Part 111 of this Act officers or 
servants employed in the United Kingdom by the Secretary of 
State in Council shall on that date be transferred to the depart¬ 
ment of the Secretary of State and, for the purposes of the 
Superannuation Acts, 1834 to 1935, and the orders, rules and 
regulations made thereunder, employment by the Secretary of State 
in Council shall he treated as if it had been employment by the 
Secretary of State. 

(5) If the conditions of service of any person to whom the 
last preceding subsection applies included a condition as to eligi¬ 
bility for a retiring allowance in consideration of meritorious 
service, the Treasury may, if they think fit, grant to him such an 
allowance on his retirement. 

(6) Notwithstanding anything in the Pensions Commutation 
Acts, 1877 to 1882, it shall be lawful for the Treasury to commute 
for a capital sum so much of any superannuation, compensation or 
retiring allowance as is payable out of moneys provided by Parlia¬ 
ment to a person so transferred as aforesaid and for the Secretary 
of State so to commute so much of any such allowance as is pay¬ 
able to such a person out of the revenues of the Federation. 
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Any such commutation shall be made upon such conditions 
as His Majesty in Council may direct, not being more favourable 
than the conditions which would have applied to the person in 
question if he had retired from the establishment of the Secretary 
of State in Council. 

282 .—(1) So much of any superannuation allowances, com¬ 
pensation allowances, retiring allowances, additional allowances 
or gratuities which may become payable to or in respect of officers 
and servants transferred by the last preceding section to the de¬ 
partment of the Secretary of State as His Majesty in Council may 
determine to represent the proportion ot such allowances or 
gratuities attributable to service before the date of transfer shall 
be paid out of the revenues of the Federation : 

Provided that account shall not he taken of any service 
before the date of transfer in respect of which such an allowance 
or gratuity payable out of inonexs provided by Parliament might, 
if this Act had not been passed, have been awarded under the 
Superannuation Acts, 1834 ,(> *935- 

(2) If any officer or servant so transferred to the depart¬ 
ment of the Secretary of State, or any person who, having been 
previously on the establishment of the Secretary of State in 
Council, was immediately before the commencement of Part III 
of this Act a member of the staff of the High Commissioner for 
India, or any person who immediately before the commencement of 
Part III of this Act was the Auditor of the Accounts of the Secre¬ 
tary of State in Council or a member of his staff, loses his employ¬ 
ment by reason of the abolition of his office or post, or by reason 
of any reorganisation of the department or of his office, where 
sueh abolition or reorganisation results in the opinion of the 
Secretary of State from the operation of this Act, the Secretary 
of State shall award to that officer or servant out of the revenues 
of the Federation such compensation as he may think just and 
equitable in augmentation of any allowance or gratuity for which 
that officer or servant may be otherwise eligible. 

(3) Any payments directed by this section to be made out of 
the revenues of the Federation shall be charged upon those 
revenues. 

283 _(1) The liability for payment of any sU]H*rannuation 

allowances, compensation allowances, retiring allowances, addi¬ 
tional allowances and gratuities which immediately before the 
commencement of Part III of this Act were payable to or in res¬ 
pect of persons in respect of service on the establishment of the 
Secretary of State in Council, or in respect of service as Auditor 
of the Accounts of the Secretary of State in Council or in respect 
of service as a member of that Auditor’s staff, or partly in respect 
of service on the establishment of the Secretary of State in Council 
or as a member of that Auditor’s staff and partly in respect of 
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service as a member of the staff of the High Commissioner for 
India shall be a liability of the Government of the Federation, and 
those allowances and gratuities shall be charged upon the revenues 
of the Federation. 

(2) The provisions of subsection (1) of this section shall also 
apply to so much of any superannuation allowances, compensa¬ 
tion allowances, retiring allowances, additional allowances, and 
gratuities awarded after the commencement of Fart III of this 
Act to persons not transferred by the last but one preceding section 
as is attributable to such service hefore the commencement of 
Fart 111 of this Act as is mentioned in the said subsection (1). 

284 . Any sums which, if this Act had not been passed, would 
have been payable, whether as of right or not, by the Secretary of 
State in Council out of the revenues of India to or in respect of a 
person who was a subscriber to the Regular Widows' Fund, the 
Elders Widows’ Fund, or the India Office Provident Fund, shall be 
paid out of the revenues of the Federation and charged on those 
revenues. 


FART XII 

MISCELLANEOUS AND GENERAL 

The Crown and the Indian States 

285 . Subject in the case of a Federated State to the provi¬ 
sions of the Instrument of Accession of that State, nothing in 
this Act affects the rights and obligations of the Crown in relation 
to any Indian State. 

286 . —(1) If His Majesty’s Representative for the exercise 
of the functions of the Crown in its relations with Indian States 
requests the assistance of armed forces for the due discharge of 
those functions, it shall be the duty of the Governor-General in 
the exercise of the executive authority of the Federation to cause 
the necessary forces to be employed accordingly, but the net 
additional expense, if any, incurred in connection with those forces 
by reason of that employment shall be deemed to be expenses of 
His Majesty incurred in discharging the said functions of the 
Crown. 

(2) In discharging his functions under this section the 
Governor-General shall act in his discretion. 

287 . Arrangements may be made between His Majesty’s 
Representative for the exercise of the functions of the Crown in 
its relations with Indian States and the Governor of any Province 
for the discharge by the Governor and officers serving in connec¬ 
tion with the affairs of the Province of powers and duties in con¬ 
nection with the exercise of the said functions of the Crown. 
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Aden 

288.—(1) On such date as His Majesty may by Order in 
Council appoint fin this section referred to as “the appointed 
day”) the then existing Chief Commissioner’s Province of Aden 
(in this section referred to as “Aden”) shall cease to bo a part 
of Hritish India. 

(2) At any time after the passing- of this Act it shall be lawful 
for His Majesty in Council to make such provision as he deems 
proper for the government of Aden after the appointed day, and 
any such Order in Council ma\ delegate to any person or persons 
within Aden, power to make laws tor the pence, order and good 
government of Aden, without prejudice to the power of His 
Majesty in Council, notwithstanding such delegation, from time to 
time to make laws for any of the pm poses aforesaid. 

(3) An Order made by llis Majesty in Council by virtue of 
the preceding subsection may, without prejudice to the generality 
of the words of that subsection, contain provisions with respect 
tu¬ 
fa) the continuing validity of all Acts, orders, ordinances 

and regulations in force in Aden immediately before 
the appointed day; 

(b) the continuing validity of lawful arts done bv any 

authority in Aden before the appointed day; 

(c) the validity and continuance of proceedings commenced 

before the appointed dav in any Court of Justice in, or 
having jurisdiction in, Aden; and 

(</) the enforcement b\ or against the Government of Aden 
of claims which, if this Act bad not been passed, 
might have been enforced by or against the Secretary 
of State in Council in connection with the administra¬ 
tion of Aden. 

(4) If any such Order is made, it shall confer appellate 
jurisdiction from courts in Aden upon such court in India as may 
be specified in the Order, and it shall be the duty of any court in 
India upon which jurisdiction is so conferred to exercise that 
jurisdiction, and such contribution, if any, as His Majesty in 
Council ma\ determine shall be paid out of the revenues of Aden 
towards the expenses of that court. 

The Order shall also make provision specifying the cases in 
which an appeal from that court in India may be brought to His 
Majesty in Council. 

(5) Any property which immediately before the separation of 
Aden from india was vested in His Majesty for the purposes of 
the Government of India and either was then situate in Aden, or, 
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by virtue of any delegation from the Secretary of State in Council 
or otherwise, was then in the possession, or under the control of, 
or held on account of, the Local Government of Aden, shall, as 
from the said separation, vest in His Majesty for the purposes of 
the Government of Aden, and any contract made or liability 
incurred by or on behalf of the Secretary of. State in Council 
before the said separation solely fur a purpose which will after the 
separation be a purpose of the Government of Aden shall, as from 
the separation, have effect as if it had been made or incurred by 
or on behalf of the Government of Aden. 

New Provinces and alteration of boundaries 
of Provinces 

289 .—(1) As from such date as His Majesty may by Order in 
Council appoint— 

(a) Sind shall be separated from the Presidency of Bombay 

and shall form a Governor’s Province to be known as 
the Province of Sind; 

(b) Orissa and such other areas in the Province of Bihar and 

Orissa as may be specified in the Order of His Majesty 
shall be separated from that Province, and such areas 
as may be specified in the said Order shall be separated 
from the Presidency of Madras and the Central Pro¬ 
vinces respectively, and Orissa and the other areas 
so separated shall together form a Governor’s Pro¬ 
vince to be known as the Province of Orissa; and 

(c) the Province formerly known as Bihar and Orissa shall 

be known as the Province of Bihar. 

(2) An Order in Council made under this section shall define 
the boundaries of the Provinces of Sind and Orissa and may 
contain— 

(a) such provisions for their government and administration 

during the period before Part III of this Act comes 
into operation; 

(b) such provisions for varying during the said period the 

composition of the Local Legislature of any Presidency 
or Province the boundaries of which are altered under 
this section; 

(r) such provisions with respect to the laws which, subject 
to amendment or repeal by the Provincial or, as the 
case may be, the Federal Legislature, are to be in 
force in, or in any part of, Sind or Orissa respectively; 

(d) in the case of Orissa, such provisions with respect to the 

jurisdiction therein of any court theretofore exercising 
the jurisdiction of a High Court, either generally or for 
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any particular purpose, in any area to oe included in 
the Province; 

(e) such provisions with respect to apportionments and 
adjustments of and in respect of assets and liabilities; 
and 

(/) such supplemental, incidental and consequential pro¬ 
visions, 

as His Majesty may deem necessar\ 01 proper. 

(3) Subject to the provisions of any such Order as afore¬ 
said, the Governor-General in Council may, until the date on 
which Part 111 of this Act comes into operation, exercise in 
relation to the Provinces of Sind and Orissa and any Presidency 
or Province the boundaries of which are altered under this section 
any powers which he might have exercised if the said new Pro¬ 
vinces had been constituted, or those boundaries had been altered, 
under the provisions in that behalt contained in the Government 
of India Act. 

(4) In this Act the expression “the Legislative Council of the 
Province” when used in relation to a date before the commence¬ 
ment of Part Ill of this Act shall in the case of Sind and Orissa 
be deemed to refer to the Legislative Councils of Bombay and 
of Bihar or Bihar and Orissa respectively. 

290.—(1) Subject to the provisions of this section, His 
Majesty may by Order in Council— 

(a) create a new Province; 

(ft) increase the area of any Province; 

(c) diminish the area of any Province; 

(d) alter the boundaries of any Province : 

Provided that, before the draft of any such Order is laid 
before Parliament, the Secretary ot' State shall take such steps as 
His Majesty may direct for ascertaining the views of the Federal 
Government and the Chambers of the Federal Legislature and 
the views of the Government and the Chamber or Chambers of 
the Legislature of any Province which will be affected by the 
Order, both with respect to the proposal to make the Order and 
with respect to the provisions to be inserted therein. 

(2) An Order made under this section may contain such 
provisions for varying the representation in the Federal Legis¬ 
lature of any Governor’s Province the boundaries of which are 
altered by the Order and for varying the composition of the 
Legislature of any such Province, such provisions with respect 
to apportionments and adjustments of and in respect of assets 
and liabilities, and such other supplemental, incidental and 
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consequential provisions us His Majesty rtinv deem necessary or 
proper : 

, Provided that, no such Order shall vary the total membership 
of either Chamber of the Federal Legislature. 

(3) Jn this section the expression “Province” means either a 
Governor's Province or a Chief Commissioner’s Province. 

Franchise 

291. In so far as provision with respect to the matters here¬ 
inafter mentioned is not made hv this Act, His Majesty in Council 
may from time to time make provision with respect to those 
matters or any of them, that is to say— 

(a) the delimitation of territorial constituencies for the 
purpose of elections under this Act; 

(ftJ the qualifications entitling persons to vote in territorial 
or other constituencies at such elections, and the pre¬ 
paration of electoral rolls ; 

(c) the qualifications for being elected at such elections as a 
member of a legislative body; 

(</) the filling of casual vacancies in any such body; 

(e) the conduct of elections under this Act and the methods 
of voting thereat; 

(/) the expenses of candidates at such elections; 

(g) corrupt practices and other offences at or in connection 

with such elections; 

( h) the decision of doubts and disputes arising out of, or in 

connection with, such elections; 

(/) matters ancillary to any such matter as aforesaid. 

Provisions as to certain legal matters 

292. Notwithstanding the repeal by this Act of the Govern¬ 
ment of India Act, but subject to the other provisions of this Act, 
all the law in force in British India immediately before the com¬ 
mencement of Part III of this Act shall continue in force in British 
India until altered or repealed or amended by a competent Legis¬ 
lature or other competent authority. 

293. His Majesty may by Order in Council to be made at 
any time after the passing of this Act provide that, as from such 
date as may be specified in the Order, any law in force in British 
India or in any part of British India shall, until repealed or 
amended by a competent Legislature or other competent authority, 
have effect subject to such adaptations and modifications as 
appear to His Majesty to be necessary or expedient for bringing 
t.Ke provisions of that law into accord with the provisions of this 
Act and, in particular, into accord with the provisions thereof 
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which reconstitute under different names govermnei-K and authori¬ 
ties in India and prescribe the distribution of legislative and 
executive powers between the Federation and the Provinces : 

Provided that no such law as aforesaid shall be made appli¬ 
cable to any Federated State by an Order in Council made under 
this section. 

In this section the expression “lav " does not include ui Act 
of Parliament, but includes any ordinance, Older, byelaw, mle or 
regulation having in British India the force of law. 

M*—(1) Neither the executive authority of the Federation 
nor the legislative power of tile Federal Legislature shall.extend 
to any area in a Federated State which His Majesty in signifying 
his acceptance of the Instrument of \cccssinn of that State may 
declare to be an area theretofoie administered by or on behalf of 
His Majesty to which it is expidient that the provisions of. this 
subsection should apply, and references in this Act to a Federated 
State shall not be construed as including references to any such 
area : 

Provided that— 

(a) a declaration shall not be made under this subsection with 

respect to any area unless, before the execution by the 
Ruler of the Instrument of Accession, notice has been 
given to him of His Majesty’s intention to make that 
declaration; 

(b) if His Majesty with the assent of the Ruler of the State 

relinquishes his powers and jurisdiction in relation to 
any such area or any part of any such area, the fore¬ 
going provisions of this subsection shall cease to apply 
to that area or part, and the executive authority of 
the Federation and the legislative power of the 
Federal Legislature shall extend thereto in rsepect of 
such matters and subject to such limitations as may be 
specified in a supplementary Instrument of Accession 
for the State. 

Nothing in this subsection applies to any area if it appears 
to His Majesty that jurisdiction to administer the area was granted 
to him solely in connection with a railway. 

(a) Subject as aforesaid and to the following provisions of 
this section, if, after the accession of a State becomes effective, 
power or jurisdiction therein with respect to any matter is, by 
virtue of the Instrument of Accession of the State, exercisable, 
either generally or subject to limits, by the Federaion, the Federal 
Legislature, the Federal Court, the Federal Railway Authority, 
or a Court or an authority exercising the power or jurisdiction by 
virtue of an Act of the Federal Legislature, or is, by virtue of an 
agreement made under Part VI of this Act in relation to the 
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administration of a law of the Federal Legislature, exercisable, 
either generally or subject to limits, by the Ruler or his officers, 
then any power or jurisdiction formerly exercisable on His 
Majesty’s behalf in that State, whether by virtue of the Foreign 
Jurisdiction Act, 1890, or otherwise, shall not be exercisable in 
that State with respect to that matter or, as the case may be, 
with respect to that matter within those limits. 

(3) So much of any law as by virtue of any power exercised 
by or on behalf of His Majesty to make laws in a State is in force 
in a Federated State immediately before the accession of the State 
becomes effective and might by virtue of the Instrument of Acces¬ 
sion of the State be re-enacted for that State by the Federal Legis¬ 
lature, shall continue in force and be deemed for the purposes of 
this Act to be a Federal law so re-enacted : 

Provided that any such law may be repealed or amended by 
Act of the Federal Legislature and unless continued in force by 
such an Act shall cease to have effect on the expiration of five 
years from the date when the acression of the State becomes 
effective. 

(4) Subject as aforesaid, the powers and jurisdiction exercis¬ 
able by or on behalf of His Majesty before the commencement of 
Part III of this Act in Indian States shall continue to be exercis¬ 
able, and any Order in Council with respect to the said powers or 
jurisdiction made under the Foreign Jurisdiction Act, 1890, or 
otherwise, and all delegations, rules and orders made under any 
such Order, shall continue to be of full force and effect until the 
Order is amended or revoked by a subsequent Order : 

Provided that nothing in this subsection shall be construed 
as prohibiting His Majesty from relinquishing any power or juris¬ 
diction in any Indian State. 

(5) An Order in Council made by virtue and in exercise of 
the powers by the Foreign Jurisdiction Act, 1890, or otherwise iit 
His Majesty vested, empowering any person to make rules at 
orders in respect of courts or administrative authorities acting 
for any territory shall not be invalid by reason only that it confers, 
or delegates powers to confer, on courts or administrative 
authorities power to sit or act outside the territory in respect of 
which they have jurisdiction or functions, or that it confers, or 
delegates power to confer, appellate jurisdiction or functions on 
courts or administrative authorities sitting or acting outside the 
territory. 

(6) In the Foreign Jurisdiction Act, 1890, the expression “a 
British court in a foreign country” shall, in relation to any part 
of India outside British India, include any person duly exercising 
on behalf of His Majesty any jurisdiction, civil or criminal, original 
or appellate, whether by virtue of an Order in Council or not, and 
for die purposes of section nine of that Act the Federal Court 
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shall, as respects appellate jurisdiction in cases tried by a British 
Court in a Federated State, be deemed to be a Court held in a 
British Possession or under the authority of His Majesty. 

(7) Nothing in this Act shall be construed as limiting any 
right of His Majesty to determine by what courts British subjects 
and subjects of foreign countries shall be tried in respect of 
offences committed in Indian States. 

(8) Nothing in this section affects the provisions of this Ael 
with respect to Berar. 

298.—( 1) Where any person has been sentenced to death in 
a Province, the Governor-General in his discretion shall have all 
such powers of suspension, remission or commutation of sentence 
as were vested in the Governor-General in Council immediately 
before the commencement of Part III of this Act, but save as 
aforesaid no authority in India outside a Province shall have any 
power to suspend, remit or commute the sentence of any person 
convicted in the Province: 

Provided that nothing in this subsection affects any power of 
any officer of His Majesty’s forces to suspend, remit or commute 
a sentence passed by a court martial. 

(2) Nothing in this Act shall derogate from the right of His 
Majesty, or of the Govemor-Guierral, if an> such right is dele¬ 
gated to him by His Majesty, to grant pardons, reprieves, 
respites or remissions of punishment. 

296. —(1) No member of the Federal or a Provincial Legis¬ 
lature shall he a member of any tribunal in British India having 
jurisdiction to entertain appeals 01 revise decisions in revenue 
cases. 

(2) If in any Province any such jurisdiction as aforesaid was, 
immediately before the commencement of Part III of this Act, 
vested in the Local Government, the Governor shall constitute a 
tribunal, consisting of such person or persons as he, exercising 
his individual judgment, may think fit, to exercise the same juris¬ 
diction until other provision in that behalf is made by Act of the 
Provincial Legislature. 

(3) There shall be paid to the members of any tribunal 
constituted under the last preceding subsection, such salaries and 
allowances as the Governor exercising his individual judgment 
may determine, and those salaries and allowances shall be charged 
on the revenues of the Province. 

297. —(1) No Provincial Legislature or Government shall— 

(a) by virtue of the entry in the Provincial Legislative List 

’ relating to trade and commerce within the Province, or 
the entry in that list relating to the production, supply, 
and distribution of commodities, have power to pass 
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«' : -any law or take any executive action prohibiting'.Of 
restricting the entry into, or export from, the. .Pto*- 
vincc of goods of any class or description; or 

(h) by virtue of anything in this Act have power to impose 
any tax, cess, toll, or due which, as between goods 
manufactured or produced in the Province and similar 
goods not so manufactured or produced, discriminates 
in favour of the former, or which, in the case of goods 
manufactured or produced outside the Province, dis¬ 
criminates between goods manufactured or produced in 
one locality and similar goods manufactured or pro¬ 
duced in another locality. 

(2) Any law passed in contravention of this section shall, to 
the extent of the contravention, be invalid. 

298. —(1) No subject of His Majesty domiciled in India shall 
on grounds only of religion, place of birth, descent, colour or any 
of them be ineligible for office under the Crown in India, or be 
prohibited on any such grounds from acquiring, holding or dis¬ 
posing of property or carrying on any occupation, trade, business 
or profession in British India. 

(2) Nothing in this section shall affect the operation of any 
law which— 

(«) prohibits, either absolutely or subject to exceptions, the 
sale or mortgage of agricultural land situate in any 
particular area, and owned by a person belonging to 
some class recognised by the law as being a class of 
persons engaged in or connected with agriculture in 
that area, to any person not belonging to any such 
class; or 

(/>) recognises the existence of some right, privilege or dis¬ 
ability attaching to members of a community by virtue 
of some personal law or custom having the force of law. 

(3) Nothing in this section shall be construed as derogating 
from the special responsibility of the Governor-General or of a 
Governor for the. safeguarding of the legitimate interests of 
minorities. 

299. —(1) No person shall he deprived of his property in 
British India save by authority of law. 

(2) Neither the Federal nor a Provincial Legislature shall 
have power to make any law authorising the compulsory acquisi¬ 
tion for public purposes of any land, or any commercial or indus¬ 
trial undertaking, or any interest in, or in any company owning, 
any commercial or industrial undertaking, unless the law provides 
for the payment of compensation for the property acquired and 
either fixes the amount of the compensation, or specifies the 
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principles on which, and the manner in which, it is to he deter¬ 
mined. 

(3) No Bill or amendment making 1 provision for the trans¬ 
ference to public ownership of any land or for the extinguishment 
or modification of rights therein, including rights or privileges in 
respect of land revenue, shall be introduced or moved in either 
Chamber of the Federal Legislature without the previous sanction 
of the Governor-General in his discretion, or, in a Chamber of a 
Provincial Legislature without the previous sanction of the Gover¬ 
nor in his discretion. 

(4) Nothing in this section shall affect the provisions of any 
law in force at the date of the passing of this Act. 

(5) In this section “land” includes immovable property of 
every kind and any rights in or over such property, and “under¬ 
taking” includes part of an undertaking. 

300—(1) The executive authority of the Federation or of a 
Province shall not be exercised, save on an order of the Governor- 
General or Governor, as the case may be, in the exercise of his 
individual judgment, so as to derogate from any grant or con¬ 
firmation of title of or to land, or of or to any right or privilege 
in respect of land or land revenue, being a grant or confirmation 
made before the first day of January, one thousand eight hundred 
and seventy, or made on or after that date for services rendered. 

(2) No pension granted or customarily payable before the 
commencement of Part III of this Act by the Governor-General 
in Council or any Local Government on political considerations 
of compassionate grounds shall be discontinued or reduced, other¬ 
wise than in accordance with any grant or order regulating the 
payment thereof, save on aq order of the Governor-General in 
the exercise of his individual judgment or, as the case may be, 
of the Governor in the exercise of his individual judgment, 
and any sum required for the payment of any such pension shall 
he charged on the revenues of the Federation or, as the case may 
be, the Province. 

(3) Nothing in this section affects anv remedy for a breach 
of any condition on which a grant was made. 

301. Section eighteen of the East India Company Act, 
1780, and section twelve of the East India Act, 1797 (being 
obsolete enactments containing savings for native law and 
custom) are hereby repealed. 

High Commissioner 

302. —(1) There shall he a High Commissioner for India in 
the United Kingdom, who shall be appointed, and whose salary 
and conditions of service shall be prescribed, by the Governor- 
General, exercising his individual judgment. 
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(a) The High Commissioner shall perform on behalf of the 
Federation such functions in connection with the business of the 
Federation, and, in particular, in relation to the making of con¬ 
tracts as the Governor-General may from time to time direct. 

(3) The High Commissioner may, with the approval of the 
Governor-General and on such terms as may he agreed, undertake 
to perform on behalf of a Province or Federated State, or on 
behalf of Burma, functions similar to those which he performs 
on behalf of the Federation. 

General Provisions 

303 . —(t) The Sheriff of Calcutta shall be appointed annually 
by the Governor of Bengal from a panel of three per¬ 
sons to be nominated on the occasion of each vacancy by the 
High Court in Calcutta. 

(2) The Sheriff shall hold office during the pleasure of the 
Governor and shall he entitled to such remuneration as the 
Governor may determine and no other remuneration. 

(3) In exercising his powers with respect to the appoint¬ 
ment and dismissal of the Sheriff, and with respect to the deter¬ 
mination of his remuneration, the Governor shall exercise his 
individual judgment. 

304. Any person appointed by His Majesty to act as 
Governor-General or as the Governor of a Province during the 
absence of the Governor-General or the Governor from India, or 
during any period during which the Governor-General or the 
Governor is for any reason unable to perform 
the duties of his office, shall during, and in respect of, t)ic 
period while lie is so acting have all the powers and immunities, 
and be subject to all the duties of, the Governor-General or Gover¬ 
nor, as the case may be, and, if he holds anv other office, shall not 
act therein or be entitled to the salary and allowances appertain¬ 
ing thereto while he is acting as Governor-General or Governor. 

305. —(1) The Governor-General and every Governor shall 
have his own secretarial staff to be appointed bv him in his discre¬ 
tion. 

(2) The salaries and allowances of persons so appointed 
and the office accommodation and other facilities to be provided 
for them shall be such as the Governor-General or, as the case 
may be, the Governor may in his discretion determine, and the 
said salaries and allowances and the expenses incurred in provid¬ 
ing the said accommodation and facilities shall be charged on the 
revenues of the Federation or, as the case may be, the Province. 

306. —(1) No proceedings whatsoever shall lie in, and no 
process whatsoever shall issue from, any court in India against 
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the Governor-General, against the Governor of a Province,. or 
against the Secretary of State, whether in a personal capacity pr 
otherwise, and, except with the sanction of His Majesty in Council, 
no proceedings whatsoever shall lie in any court in India against 
any person who has been the Governor-General, the Governor of a 
Province, or the Secretary of State in respect of anything done 
or omitted to be done by any of them during his term of oilice in 
performance or purported performance of the duties thereof : 

Provided that nothing in this section shall be construed -as 
restricting the right of any person to bring against the Federa¬ 
tion, a Province, or the Secretary of State such proceedings as 
are mentioned in chapter III of Part VII of this Act. 

(2) The provisions of the preceding subsection shall apply 
in relation to His Majesty’s Representative for the exercise of 
the functions of the Crown in its relations with Indian States as 
they apply in relation to the Governor-General. 

307. For the purposes of the first elections of persons to 
serve as members of the Federal Legislature and of Provincial 
Legislatures, no person shall be subject to any disqualification by 
reason only of the fact that he holds— 

(a) an office of profit as ;• non-official member of the Execu¬ 
tive Council of the Governor-General or a Governor, 
or as a minister in a Province; 

(/>) an office which is not a whole time office remunerated 
either by salary or by fees. 

308_(1) Subject to the provisions of this section, if the 

Federal Legislature or any Provincial Legislature, on motions 
proposed in each Chamber by a minister on behalf of the council 
of ministers, pass a resolution recommending any 
such amendment of this Act or of an Order in Council made there¬ 
under as is hereinafter mentioned, and on motions proposed in like 
manner, present to the Governor-General or, as the case may be, 
to the Governor an address for submission to His Majesty pray¬ 
ing that His Majesty may be pleased to communicate the resolu¬ 
tion to Parliament, the Secretary of State shall, within six months 
after the resolution is so communicated, cause to be laid before 
both Houses of Parliament a statement of any action which it 
may be proposed to take thereon. 

The Governor-General or the Governor, as the case may be, 
when forwarding any such resolution and address to the Secretary 
of State shall transmit therewith a statement of his opinion as to 
the proposed amendment and, in particular, as to the effect which 
it would have on the interests of any minority, together with a 
report as to the views of any minority likely to be affected by the 
proposed amendment and as to whether a majority of the repre¬ 
sentatives of that minority in the Federal or, as the case rtiay be, 
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the Provincial Legislature support the proposal, and the Secretary 
of State shall cause such statement and report to be laid before 
Parliament. 

In performing his duties under this subsection the Governor- 
General or the Governor, as the case may be, shall act in his 
discretion. 

(2) The amendments referred to in the preceding subsection 
are— 

(a) any amendment of the provisions relating to the size or 

composition of the Chambers of the Federal Legisla¬ 
ture, or to the method of choosing or the qualifications 
of members of that Legislature, not being an amend¬ 
ment which would vary the proportion between the 
number of seats in the Council of State and the number 
of seats in the Federal Assembly, or would vary, either 
as regards the Council of State or the Federal Assemb¬ 
ly, the proportion between the number of seats allotted 
to British [ndia and the number of seats allotted to 
Indian States; 

(b) any amendment of the provisions relating to the number 

of Chambers in a Provincial Legislature or the size or 
composition of the Chamber, or of either Chamber, of 
a Provincial Legislature, or to the method of choosing 
or the qualifications of members of a Provincial 
Legislature; 

(c) any amendment providing that, in the case of women, 

literacy shall be substituted for any higher educational 
standard for the time being required as a qualification 
for the franchise, or providing that women, if duly 
qualified, shall be entered on electoral rolls without 
an) application being made for the purpose by them or 
on their behalf; and 

(d) any other amendment of the provisions relating to the 

qualifications entitling persons to be legislered as 
voters for the purposes of elections. 

(3) So far as regards any such amendment as is mentioned in 
paragraph (c) of the last preceding subsection, the provisions of 
subsection (1) of this section shall apply to a resolution of a 
Provincial Legislature whenever passed, but, save as aforesaid, 
those provisions shall not apply to any resolution passed before 
the expiration of ten years, in the case of a resolution of the 
Federal Legislature, from the establishment of the Federation, 
and, in the case of a resolution of a Provincial Legislature, from 
the commencement of Part III of this Act. 

(4) His Majesty in Council may at any time before or after 
the commencement of Part III of this Act, whether the ten years 
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referred to in the last preceding- subsection have elapsed or not, 
and whether any such address as is mentioned in this section has 
been submitted to His Majesty or not, make in the provisions of 
this Act any such amendment as is referred to in subsection fa) 
of this section : 

Provided that— 

(i) if no such address lias been submitted to His 
Majesty, then, before the draft of any Order which 
it is proposed to submit to His Majesty is laid 
before Parliament, the Secretary of State shall, 
unless it appears to him that the proposed ame.nd- 
ment is of a minor or drafting nature, take such 
steps as His Majesty may direct for ascertaining 
the views of the Governments and Legislatures in 
India who would Ik* affected by the proposed 
amendment and the views of any minority likely to 
be so affected, and whether a majority of the repre¬ 
sentatives of that minority in the Federal or, as the 
case may be, the Provincial Legislature support 
the proposal; 

(ii) the provisions of Part II of the First Schedule to 
this Act shall not Ik* amended without the consent 
of the Ruler of any State which will be affected 
by the amendment. 

309.—(t) Any power conferred by this Act on His Majesty 
in Council shall be exercisable only by Order in Council, and 
subject as hereinafter provided, the Secretary of State shall lay- 
before Parliament the draft of any Order which it is proposed 
to recommend His Majesty to make in Council under any provision 
of this Act, and no further proceedings shall be taken in relation 
thereto except in pursuance of an address presented to His Majesty 
by both Houses of Parliament praying that the Order may be made 
either in the form of the draft, or with such amendments as may 
have been agreed to by resolutions of both Houses : 

Provided that, if at any time u'hen Parliament is dissolved or 
prorogued, or when both Houses of Parliament are adjourned for 
more than fourteen days, the Secretary of State is of opinion that 
on account of urgency an Order in Council should be made under 
this Act forthwith, it shall not be necessary for a draft of the 
Order to be laid before Parliament, hut the Order shall cease to 
have effect at the expiration of twenty-eight days from the date 
on which the Commons House first sits after the making of the 
Order unless within that period resolutions approving the making 
of the Order are passed bv both Houses of Parliament. 

(a) Subject to any express provision of this Act, His Majesty- 
in Council may by a subsequent Order, made in accordanpe with 
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the provisions of the pri‘cpdin{> subsection, revoke or vary any 
Order previously made by him in Council under this Act. 

( 3 ) Nothing in this section applies to any Order of His Majesty 
in Council made in connection with any appeal to His Majesty in 
Council, or to any Order of His Majesty in Council sanctioning 
the taking of proceedings against a person who has been the 
Governor-General, His Majesty’s Representative for the exercise 
of the functions of the Crown in its relations with Indian States, 
the Governor of a Province or the Secretary of State. 

310 —(1) Whereas difficulties may arise in relation to the 
transition from the provisions of the Government of India Act to 
the provisions of this Act, and in relation to the transition from 
the provisions of Part XIII of this Act to the provisions of Part II 
of this Act: 

And whereas the nature of those difficulties, and of the 
provision which should be made for meeting them, cannot at the 
date of the passing of this Act be fully foreseen : 

Now' therefore, for the purpose of facilitating each of the 
said transitions His Majesty may hy Order in Council— 

(a) direct that this Act and any provisions of the Govern¬ 

ment of India Act still in force shall, during such 
limited period as may he specified in the Order, have 
effect subject to such adaptations and modifications as 
may be so specified; 

(b) make, with respect to a limited period so specified such 

temporary provision as he thinks fit for ensuring that, 
while the transition is being effected and during the 
period immediately following it, there are available to 
all governments in India and Burma sufficient revenues 
to enable the business of those governments to be 
carried on; and 

(c) make such other temporary provisions for the purpose 

of removing any such difficulties as aforesaid as may 
be specified in the Order. 

(2) No Order in Council in relation to the transition from the 
provisions of Part XIII of this Act to the provisions of Part II 
of this Act shall be made under this section after the expiration of 
six months from the establishment of the Federation, and no other 
Order in Council shall be made under this section after the expira¬ 
tion >f six months from the commencement of Part III of this Act. 

Interpretation 

311 .—(1) In this Act and, unless the context otherwise 
requires, in any other Act the following expressions have the 
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meanings hereby respectively assigned to them, that «s to say :— 

“British India” means all territories for the time being com¬ 
prised within the Governors’ Provinces and the 
Chief Commissioners’ Provinces; 

“India” means British India together with all territories of 
any Indian Ruler under the suzerainty of His Majesty, 
all territories under the suzerainty of such 'in Indian 
Ruler, the tribal areas, and any other territories wnich 
His Majesty in Council may, from time to time, after 
ascertaining the views of the Federal Government and 
the Federal Legislature, declare to be part of India; 

“Burma” includes (subject to the exercise by His Majesty of 
any powers vested in him with respect to the alteration 
of the boundaries thereof) all territories which were 
immediately before the commencement of Part III of 
this Act comprised in India, being territories lying to 
the east of Bengal, the State of Manipur, Assam, and 
any tribal areas connected with Assam; 

“British Burma” means so much of Burma as belongs to 
His Majesty; 

“Tribal areas” means the areas along the frontiers of India 
or in Baluchistan which are not part of British India 
or Of Burma or of anv Indian State or of anv foreign 
State; 

“Indian State" includes any territory, whether described as a 
State, an Estate, a Jagir or otherwise, belonging to or 
under the suzerainty of a Ruler who is under the 
suzerainty of His Majesty and not bring part of British 
India; 

“Ruler” in relation to a State means the Prince, Chief or 
other person recognised by His Majesty as the Ruler 
of the Stale. 

(z) In this Act. unless the context otherwise requires, the 
following expressions have the meanings hereby respectively 
assigned to them, that is to say :— 

“agricultural income” means agricultural income as defined 
for the purposes of the enactments relating to Indian 
income-tax; 

“borrow” includes the raising of money by the grant of 
annuities and “loan” shall be construed accordingly; 

“chief justice” includes in relation to a High Court a chief 
judge or judicial commissioner, and “judge” includes 
an additional judicial commissioner; 

“corporation tax” means any tax on so much of the income 
of companies as does not represent agricultural 
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income, being a tax to which the enactments requiring 
or authorising companies to make deductions in respect 
of income-tax from payments of interest or dividends, 
or from other payments representing a distribution of 
profits, have no application ; 

“corresponding Province" means in case of doubt such 
Province as may be determined by His Majesty in 
Council to be the corresponding Province for the 
particular purpose in question ; 

“debt" includes any liability in respect of any obligation to 
repay capital sums by way of annuities and any liability 
under any guarantee, and “debt charges” shall be 
construed accordingly ; 

“existing Indian law” means any law, ordinance, order, bye¬ 
law, rule or regulation passed or made before the com¬ 
mencement of Part III of this Act bv any legislature, 
authority or person in any territories for the time being 
comprised in British India, being a legislature, 
authority or person having power to make such a law, 
ordinance, order, byelaw, rule or regulation ; 

.“goods" includes all materials, commodities, and articles; 

"guarantee” includes any obligation undertaken before the 
commencement of Part III of this Act to make pay¬ 
ments in the event of the profits of an undertaking 
falling short of a specified amount; 

“High Court” does not, except where it is expressly so 
provided, include a High Court in a Federated State; 

“Local Government” means any such Cover nor in Council, 
(lovernor acting with ministers, Lieutenant-Covernor 
in Council, Lieutenant-Covernor or Chief Commissionei 
as was at the relevant time a Local Government for 
the purposes of the (iovernment of India Act or any 
Act repealed by that Act, but does not, save where the 
context otherwise requires, include any local Govern¬ 
ment in Burma 01* Aden; 

“pension" in relation to persons in or formerly in the service 
of the Crown in India, Burma or Aden, means a 
pension, whether contributory or not, of any kind what¬ 
soever payable to or in respect of any such person, 
and includes retired pay so payable, a gratuity so 
payable and any sum or sums so payable by way of 
the return, with or without interest thereon or any 
other addition thereto, of subscriptions to a provident 
fund; 

‘‘pleader'* ■ includes advocate; 
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“Provincial Act” and "Provincial law" mean, subject to die 
provisions of this section, an Act passed or law made 
by a Provincial Legislature established under this Act, 

“public notification” means a notification in the Gazette of 
India or, us the case may be, the ollicial Gazette of a 
Province; 

"securities” includes slock; 

“taxation” includes the imposition of any tax or iiupoit 
whether general local or special, and “tax” shall he 
construed accordingly; 

“railway” includes a tiamway not wholly within a municipal 
area; 

“federal railway” does nut include an Indian State railway 
but, save as aforesaid, includes any railway not being 
a minor railway; 

“Indian State railway” means a railway owned by a Stale 
and either operated by the State, or operated on be¬ 
half of the State otherwise than in accordance with a 
contract made with the State by or on behalf of the 
Secretary of State in Council, the Federal Govern¬ 
ment, the Federal Railway Authority, or any company 
operating a federal railway; 

“minor railway” means a railway which is wholly situate in 
one unit and docs not form a continuous line of com¬ 
munication with a federal railway, whether of the 
same gauge or not; and 

“unit” means a Governor’s Province, a Chief Commissioner’s 
Province or a Federated State. 

(3) No Indian State shall, for the purpose of any reference 
in this Act to Federated States, be deemed to have become a 
Federated State until the establishment of the Federation. 

(4) In paragraph (3) of section eighteen of the Interpreta¬ 
tion Act, 1889 (which paragraph defines the expression “colony”) 
for the words “exclusive of the British Islands and of British 
India” there shall be substituted the words “exclusive of the 
British Islands and of British India and of British Burma." 

(5) Any Act of Parliament containing references to India 
or any part thereof, to countries other than or situate outside 
India or other than or situate outside British 
India, to His Majesty's dominions, to a British posses¬ 
sion, to the Secretary of State in Council, to the Governor- 
General in Council, to a Governor in Council or to Legislatures, 
courts, or authorities in, or to matters relating to the govern¬ 
ment or administration of India or British India shall have effect 
subject to such adaptations and modifications as His Majesty in 
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Council may direct, being adaptations and modifications which 
appear to His Majesty in Council to be necessary or expedient 
in consequence of the provisions of this Act. 

Any power of any legislature under this Act to repeal or 
amend any Act adapted or modified by an Order in Council under 
this subsection shall extend to the repeal or amendment of that 
Order, and any reference in this Act to an Act of Parliament 
shall be construed as including a reference to any such Order. 

( 6 ) Any reference in this Act to Federal Acta or laws or 
Provincial Acts or laws, or to Acts or laws of the Federal or a 
Provincial Legislature, shall be construed as including a reference 
to an ordinance made by the Governor-General or a Governor- 
General’s Act or, as the case may be, to an ordinance made by a 
Governor or a Governor’s Act. 

( 7 ) References in this Act to the taking of an oath include 
references to the making of an affirmation. 

PART Xill 

TRANSITIONAL PROVISIONS 

312. The provisions of this Part of this Act shall apply with 
respect to the period elapsing between the commencement of 
Part ill of this Act and the establishment of the Federation. 

313. —( 1 ) Subject to the provisions of this Act for the time 
being in force, such executive authority as is hereinafter men¬ 
tioned shall be exercised on behalf of His Majesty by the Gover¬ 
nor-General in Council, either directly or through officers sub¬ 
ordinate to him, but nothing in this section shall prevent the 
Indian Legislature from conferring functions upon subordinate 
authorities, or be deemed to transfer to the Governor-General in 
Council any functions conferred by any existing Indian law on 
any court, judge or officer, or on any local or other authority. 

(a) Subject to the provisions of this Act for the time being 
in force, the said executive authority extends— 

(a) to the matters with respect to which the Indian Legis¬ 

lature has, under the said provisions, power to make 
laws; 

(b) to the raising in British India on behalf of His Majesty 

of naval, military or air forces, and to the govern¬ 
ance of His Majesty’s forces borne on the Indian 
establishment; 

(c) to the exercise of such rights, authority and jurisdiction 

as are exercisable by His Majesty by treaty, grant, 
usage, sufferance or otherwise in and in relation to 
the tribal areas: 
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Provided that— 

(i) the said authority does not, save as expressly provid¬ 

ed in the porvisions of this Act for the time being 
in force, extend in any Province to matters with 
respect to which the Provincial Legislature has 
power to make laws; 

(ii) the said authority does not extend to the enlistment 

or enrolment in any force raised in British India of 
any person unless lie is either a subject of His 
Majesty, or a native of India or of territories adja¬ 
cent thereto; and 

(iii) commissions in any such forces shall be granted b\ 

His Majesty, save in 10 far as he may be pleased to 
delegate that power by virtue of the provisions of 
Part I of this Act or otherwise. 

(3) References in the proiisions of this Act for the time 
being in force to the Governor-General and the Federal Govern¬ 
ment shall, except as respects matters with respect to which the 
Governor-General is required bv the said provisions to act in his 
discretion, be construed as references to the Governor-General 
in Council, and any reference to the Federation, except where the 
reference is to the establishment of the Federation, shall be 
construed as a reference to British India, the Governor-General in 
Council, or the Governor-General, as the circumstances and the 
context may require : 

Provided that— 

(«) any reference to the revenues of the Federation shall be 
construed as a reference to the revenues of the 
Governor-General in Council; 

(/>) the revenues of the Governor-General in Council shall, 
subject to the provisions of chapter I of Part VII of 
this Act with respect to the assignment of the whole 
or part of the net proceeds of certain taxes : nd duties 
to Provinces and to the provisions of this Act with 
respect to the Federal Railway Authority (so far as 
any such provisions are for the time being in force), 
include all revenues and public moneys raised or re¬ 
ceived either by the Governor-General in Council or 
by the Governor-General; 

(c) the expenses of the Governor-General in discharging 
his functions as respects matters with respect to which 
he is required by the provisions of this Act for the 
time being in force to act in his discretion shall be 
defrayed out of the reveres of the Governor-General 
Council, 
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(4) Any requirement in this Act that the Governor-General 
shall exercise his individual judgment with respect to any matter 
shall not come into force until the establishment of the Federa¬ 
tion, but, notwithstanding that Part II -il tlii.-, Act has not come 
into operation, the following provisions of this Act, that is to 
say— 

(a) the provisions requiring the prior sanction of the Gover¬ 
nor-General for certain legislative proposals; 

(h) the provisions relating to broadcasting; 

(c) the provisions relating to directions to, and principles 
to be observed by, the Federal Railway Authority; and 

(it) the provisions relating to civil services to be recruited 
by the Secretary of State, 

shall have effect in relation to defence, ecclesiastical affairs, ex¬ 
ternal affairs and the tribal areas as they have effect in relation 
to matters or functions with respect to, or in the exercise of, 
which the Governor-General is by the provisions of this Art lor 
the time being in force required to act in his discretion, and any 
reference in any of the provisions of this Act for the time being 
in force to the special responsibilities of the Governor-General 
shall be construed as a reference to the special responsibilities 
which he will have when Part II of this Act comes into opera¬ 
tion. 

(5) Nothing in this section shall be construed as conferring 
on the Governor-General in Council any functions connected with 
the exercise of the functions of the Crown in its relations with 
Indian States. . 

314.—(1) The Governor-General in Council and the Gover¬ 
nor-General, both as respects matters with respect to which he 
is required by or under this Act to act in bis discretion and as 
respects other matters, shall la* under the general control of, and 
comply with such particular directions, if any, as may from time 
to time be given by, the Secretary of State, but the validity of 
anything done by the Governor-General in Council or the Gover¬ 
nor-General shall not be called in question on the ground that 
it was done otherwise than in accordance with the provisions 
of this subsection. 

(2) The Secretary of State shall not giv« any direction to 
the Governor-General in Council with respect to any grant or- 
appropriation of any part of the revenues of the Governor-General 
in Counc'l except with the concurrence of his advisers. 

(3) While this Part of this Act is in operation, the adviser? 
of the Secretary of State shall not be more than twelve, nor less 
than eight, in number, and, notwithstanding anything in Part 
XI of this Act with respect to their term of office, on the estab- 
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lishment of the Fcderaion such of the advisers as the Secrotcrv 
of State may direet shall cease to hold olliee. 

315.—(1) While this Part of this Act is in operation, no 
sterling - loans shall he contracted by the Governor-General in 
Council, but in lieu thereof, if provision is made in that behalt 
by an East India Loans Act of the Parliament of the I'nited 
Kingdom, the Secretary of State ma>, within such limits its may 
be prescribed bv the Act, contract such loans on behalf of the 
Governor-General in Count il. 

( 2 ) The Secretary of State shall not exercise any such 
powers of borrowing as are mentioned in this set tion unless at 
a meeting of the Secretary of Slate and bis advisers the bor¬ 
rowing has been approxcd bv a majority of the persons present. 

(3) There shall be inserted— 

(a) in paragraph («/) of subseetion (1) of section one of the 
Trustee Act. 1923, after the words “on the revenues 
of India”; anti 

(h) at the end of sub-paragraph (9) of paragraph (a) of 
section ten of the Trusts (Scotland) Act, 1921, 
the words “or in any sterling loans raised bv the Secretary of 
Stsite on behalf of the Go\ernor-General of India in Council under 
the provisions of Part XII1 of the Government ol India Art, 

lO.Vv” 

(4) * No deduction in respect of taxes imposed by or under 
any existing Indian law or an\ law of tile Indian, the Federal, 
or a Provincial Legislature shall be made, either before or after 
the establishment of the Federation, from any payment of principal 
or interest in respect of any loans contracted under this section. 

(5) Any legal proceedings in respect of any loan raised under 
this section may, either before or after the establishment of the 
Federation, he brought in the United Kingdom against the Secre¬ 
tary of State, but nohing in this section shall he construed as 
imposing any liability on the Exchequer of the United Kingdom. 

316. The powers conferred by the provisions of this Act 
for the time being in force on the Federal Legislature shall he 
exercisable by the Indian Legislature, and accordingly references 
in those provisions to the Federal Legislature and Federal Laws 
shall be construed as references to the Indian Legislature ar.d 
law's of the Indian Legislature, and references in those provisions 
to Federal taxes shall be construed as references to taxes imposed 
by laws of the Indian Legislature : 

Provided that nothing in this section shall empower the 
Indian Legislature to impose limits on the power of the Gover¬ 
nor-General in Council to borrow money. 
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317. —(1) The provisions of the Government of India Act 
set out, with amendments consequential on the provisions of this 
Act, in the Ninth Schedule to this Act (being certain of the pro¬ 
visions of that Act relating to the Governor-General, the Com- 
mander-in-Chief, the Governor-General's Executive Council and 
the Indian Legislature and provisions supplemental to those pro¬ 
visions) shall, subject to those amendments, continue to have 
effect notwithstanding the repeal of that Act by this Act: 

Provided that nothing in the said provisions shall affect the 
provisions of the last but one preceding section. 

(2) In the said provisions, the expression "this Act" means 
the said provisions. 

(3) The substitution in the said provisions of references to 
the Secretary of State for references to the Secretary of State in 
Council shall not render invalid anything done thereunder by the 
Secretary of State in Council before the commencement of Part 
III of this Act. 

318. —(1) Notwithstanding that the Federation has not yet 
been established, the Federal Court and the Federal Public Service 
Commission and the Federal Railway Authority shall come into 
existence and be known by those names, and shall perform in rela¬ 
tion to British India the like functions as they are by or under this 
Act to perform in relation to the Federation when established. 

(2) Nothing in this section affects any power of His Majesty 
in Council to fix a date later than the commencement of Part III 
of this Act for the coming into operation, either generally or 
for particular purposes, of any of the provisions of this Act 
relating to the Federal Court, the Federal Public Service Commis¬ 
sion or the Federal Railway Authority. 

319. —(1) Any rights acquired by, or liabilities incurred by or 
on behalf of, the Governor-General in Council or the Governor- 
General between the commencement of Part III of this Act and the 
establishment of the Federation shall, after the establishment of 
the Federation, be rights and liabilities of the Federaion, and any 
legal proceedings pending at the establishment of the Federation 
by or against the Governor-General in Council or the Governor- 
General shall, after the establishment of the Federation, be 
continued by or against the Federation. 

(2) The provisions of subsection (1) of this section shall 
apply in relation to rights and liabilities of the Secretary of State 
in Council which have, by virtue of the provisions of this Act, 
become rights or liabilities of the Governor-General in Council 
as they apply in relation to the rights and liabilities therein 
mentioned, 
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PART XIV 
BURMA 

* * * * 
CHAPTER XI 

MISCELLANEOUS PROVISIONS AS TO RELATIONS 
WITH INDIA 

452. Whereas it may appear that the distribution of pro¬ 
perty and liabilities effected by tiiis Act as between India and 
Burma may result in an undue burden on the revenues of the 
Federation, His Majesty in Council may, it he thinks it just so 
to do, make provision for the payment to the revenues of the 
Federation out of the revenues of Burma, and for the charging 
on the revenues of Burma, of such periodical or other sums as 
may appear to him to be proper. 

453. With a view to preventing undue disturbance of 
trade between India and Burma in the period immediately follow¬ 
ing the separation of India and Burma and with a view to 
safeguarding the economic interests of Burma during that 
period, His Majesty may by Order in Council give such direc¬ 
tions as he thinks lit for those purposes with respect to the duties 
which are, while the Order is in force, to be levied on goods 
imported into or exported from India or Burma, and with respect 
to ancillary and related matters. 

454. His Majesty in Council may make provision for the 
grant of relief from any Burman tax on income in respect of 
income taxed or taxable by or under the law of the Federation of 
India. 

455. His Majesty in Council may make such provision with 
respect to the monetary system of Burma and matters connected 
therewith or ancillary thereto as he thinks fit and in particular, 
hut without prejudice to the generality of this section, such 
provision as may appear to him to he necessary or proper for the 
purpose of giving effect to any arrangements with respect to the 
said matters made before the commencement of this Part of this 
Act with the approval of the Secretary of State by the Governor 
of Burma in Council. 

456. His Majesty may by Order in Council direct that, 
during such period as may be specified in the Order, immigration 
into Burma from India shall be subject to such restrictions as 
may be specified in the Order (being such restrictions as may 
have been mutually agreed before the commencement of this 
Part of this Act between the Governor of Burma in Council and 
the Governor-General of India in Council and approved by the 
Secretary of State, or in default of agreement as may have been 
prescribed by the Secretary of State), and no other restrictions 1 
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Provided that any such Order may be varied by a subsequent 
Order in Council in such manner as appears to His Majesty ne¬ 
cessary to give effect to any agreement in that behalf made 
after the commencement of this Part of this Act by the Governor 
with the Governor-General of India or the Governor-General ot 
India in Council. 


PART XV 

COMMENCEMENT, REPEALS, tbc. 

477_(1) Part II of this Act shall come into force on such 

date as His Majesty may appoint by the Proclamation establish¬ 
ing the Federation and the date so appointed is the date referred 
to in this Act as the date of the establishment of the Federation. 

(2) The remainder of this Act shall, subject to any express 
provision to the contrary, come inlo force on such date as His 
Majesty in Council max appoint and the said date is the date 
referred to in this Act as the commencement of Part 111 of this 
Act and referred to in Part XIV of this Act as the commence¬ 
ment of that Part. 

(3) If it appestrs to His Majesty in Council that it will not 
be practicable or convenient that all the provisions of this Act 
which are under the foregoing provisions of this section to come 
into force on a date therein mentioned should come into opera¬ 
tion simultaneously on that date, His Majesty in Council may, 
notwithstanding anything in this section, fix an earlier or a later 
date for the coming into operation, either generally or for par¬ 
ticular purposes, of any particular provisions of this Act. 

478. The Government of India Act shall be repealed and 
the other Acts mentioned in the Sixteenth Schedule to this Act 
shall also be repealed to the extent specified in the third column 
of that Schedule : 

Provided that— 

(11) nothing in this section shall a fleet the Preamble to 
the Government of India Act, 1919; 

(h) without prejudice to any other provisions of this Act 
and to the provisions of the Interpretation Act, 
1889, relating to the effect of repeals, this repeat 
shall not affect any appointment made under any 
enactment so repealed to any office, and any such 
sippointment shall have effect as if it were an 
appointment to the corresponding office under this 
• Act. 
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COMPOSITION OF *1 UK FFDLRAL LFClISLATCRIi 
P\RT I 

RliPRIiSKNTATIVKS OF BRITISH INDIA 

General Qualification for Membership 

i. A person shall not be qualified to lie chosen as a repre¬ 
sentative of British India to fill a seat in the Federal Legislature 
unless he— 

(n) is a British subjeet, or the Ruler or a subject of an 
Indian State which* has acceded to the Federation; 
and 

(h) is, in the case of a seat in the Count'd of State, not 

less than thirty years of age and, in the case of a 
seat in the Federal Assembly, not less than twenty- 
five years of ape; and 

(c) possesses such, if any, of the other qualifications 
specified in, or prescribed under, this Part of this 
Schedule as may be appropriate in his case : 
Provided that the Ruler or a subject of an Indian State 
which has not acceded to the Federation— 

(i) shall not be disqualified under sub-paragraph (a) of 

this paragraph to fill a seal allocated to a Province 
if he would he eligible to he elected to the Legisla¬ 
tive Assembly of that Province; and 
(ii) in such cases as inav hi' prescribed, shall not lx? dis¬ 
qualified under the said sub-paragraph (a) to fill a 
seat allocated to a Chief Commissioner’s Province, 
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2. Upon the expiration of the term for which he is chosen 
to serve as a member of the Federal Legislature, a person, if 
otherwise duly qualified, shall be eligible to be chosen to serve 
for a further term. 

The Council of State 

3. Of the one hundred and fifty-six seats in the Council of 
State to be filled by representatives of British India one hundred 
and fifty seats shaJl be allocated to the Governors' Provinces, the 
Chief Commissioners' Provinces and the Anglo-Indian, European 
and Indian Christian communities in the manner shown in 
division (i) of die relevant T-able ot Seats appended to this Fart 
of this Schedule, and six seats shall be tilled by persons chosen 
by die Governor-General in his discretion. 

4. To each Governor’s Province, Chief Commissioner’s 
Prpvince and community specified in the first column of division 
(i) of the Table there shall be allotted the number of seats speci¬ 
fied in the second column opposite to that Province or commu¬ 
nity, and of the seats so allotted to a Governor’s Province or a 
Chief Commissioner’s Province, the number specified in the third 
column shall be general seats, the number specified in the fourth 
column shall be seats for representatives of the scheduled castes, 
the number specified in the fifth column shall be Sikh seats, the 
number specified in the sixth column shall lie Muhammadan scats, 
and the number specified in the seventh column shall be seats 
reserved for women. 

5. A Governor's Province or u Chief Commissioner's Pro¬ 

vince, exclusive of any portion thereof which His Majesty in 
Council may deem unsuitable for inclusion in any constituency 
or in any constituency of any particular class, shall be divided 
into territorial constituencies— • 

(a) for the election of persons to fill the general seats, if 
any; 

(b) for the election of persons to fill the Sikh seals, if any; 

and 

(c) for the election of persons to fill the Muhammadan 
seats, if any, 

or, if as respects any class of constituency it is so prescribed, 
may form one territorial constituency. 

To each territorial constituency of any class one or more 
seats of that class shall be assigned. 

6. —(1) No person shall be entitled to vote at an election to 
fill a Sikh seat or a Muhammadan seat in the Council of State 
unless he is a Sikh or a Muhammadan, as the case may be. 

(2) No person who is, or is entitled to be, included in the 
electoral roll for a territorial constituency in any Province for the 
election of persons to fill a Sikh seat or a Muhammadan scat in 
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the Council of State shall be entitled to vote at an election to fill 
a general seat therein allotted to that Province. 

(3) No Anglo-Indian, European or Indian Christian shall be 
entitled to vote at an election to fill a general seat in the Council 
of State. 

(4) Subject as aforesaid, the qualifications entitling persons 
to vote in territorial constituencies at elections of members of 
the Council of State shall be such as may be prescribed. 

7. Nothing in the two last preceding paragraphs shall apply 
in relation to British Baluchistan, and a person to fill the seat in 
the Council of State allotted to that Province shall be chosen in 
such manner as may lie prescribed. 

8. In any Province to which a seat to be filled by a repre¬ 
sentative of the scheduled castes K allotted, a person to fill that 
seat shall be chosen by the members of those castes who hold 
scats in the Chamber or, as the case may be, either Chamber of 
the Legislature of that Province. 

9. In any Province to which a seat reserved for women is 
allotted, a woman to fill that seat shall be chosen bv the persons, 
whether men or women, who hold seats in the Chamber or, as 
the case may be, the Chambers of the Legislature, of that 
Province. 

to. Persons to fill the seats allotted to the Anglo-Indian, 
European and Indian Christian communities shall be chosen by 
the members of Electoral Colleges consisting of such Anglo- 
Indians, Europeans and Indian Christians, as the case may be, 
as arc members of the Legislative Council of any Governor’s 
Province or of the Legislative Assembly of any Governor’s 
Province. 

The Rules regulating the conduct of elections by the Euro¬ 
pean Electoral College shall be such as to secure that on any 
occasion where more than one seat falls to Ik* filled by the 
College no two of the seats to be then filled shall be lil'ed by per¬ 
sons who are normally resident in the same Province. 

11. A person shall not be qualified to hold a seat in the 
Council of State unless— 

(«) in the case of a seat allotted to a Governor’s Pro¬ 
vince or a Chief Commissioner's Province, he is 
qualified to vote in a territorial constituency in the- 
Province at an election of a member of the Council 
of State, or, in the case of a seat allotted to British 
Baluchistan, possesses such qualifications as may be 
prescribed; 

(b) in the case of a seat allotted to the Anglo-Indian, the 
European or the Indian Christian community, he 
possesses such qualifications as may be prescribed. 
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12. Subject to the provisions of the four next succeeding 
paragraphs, the term of office of a member of the Council of State 
shall be nine years: 

Provided that a person chosen to fill a casual vacancy shall be 
chosen to serve onl\ for the ri maine'er of his predecessor’s term 
of office. 

13. Upon the first constitution of the Council of State per¬ 
sons shall be chosen to fill all the seats allotted to Governors’ 
Provinces, Chief Commissioners’ Provinces and communities, but, 
for the purpose of securing that in ever\ third year one-third of 
the holders of such seats hall retire, one-third of the persons first 
chosen shall he ehosVn to n*rve for three years onlv, one-third 
shall be chosen to serve for six years only and one-third shall be 
chosen to serve for nine years, and thereafter in every third year 
persons shall be chosen to fill for nine years the seats then be¬ 
coming vacant in consequence of the provisions of this paragraph. 

14. In the case of a Pro\ince specified in column one in 
division (ii) of the Table of Seats, the numbers specified as res¬ 
pects seats of different classes in columns two to six, in columns 
seven to elewn and in columns twelve to 
sixteen respectively shall he* the numbers of the seats of the 
different classes to be filled upon the first constitution of the 
Council by members chosen to serve for three years only, by 
members chosen to serve for six wars only, and by members 
chosen to serve for nine years. 

15 . The person chosen upon the first constitution of the 
Council to fill the Anglo-Indian seat shall be chosen to serve for 
nine years; of the seven persons then chosen to fill the European 
seats, three shall be chosen to serve for three years only, one shall 
be chosen to serve for six years only and three shall be chosen to 
serve for nine wars; anti, of the two persons then chosen to fill 
the Indian Christian seats, one shall be chosen to serve for three 
years only and one shall be chosen to serve for nine years. 

16. Upon the first constitution of the Council of State two of 
the persons to be chosen bv the Governor-General shall be chosen 
to serve for three years onl\, two shall be chosen t> serve for six 
years only and two shall be chosen to serve for nine years. 

The Federal Assembly 

17. The allocation of seats in the Federal Assembly, other 
than seats allotted to Indian Stales, shall be as shown in the 
relevant Table of Seals appended to this Part of this Schedule. 

18. 'To each Gowrnor’s Province and Chief Commissioner’s 
Province specified in tin- first column of the 'Table there shall be 
allotted the numl>er of seats specified in the second column 
opposite to that Province, and of those seats— 
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(i) the number specified in the third column shall be general 

seats, of which the number specified in the fourth 
column shall be reserved for members i.l the scheduled 
castes; 

(ii) the numbers specified in the next eight columns shall 

be the numbers of seat.', to be filled respectively by 
persons chosen to represent (h) the Sikh community; 
(h) the Muhammadan community; ft*) the Anglo-Indian 
communitx ; («/) the Kuropcan community; (e) the 
Indian Christian (oinmiinitv; (f) »lie interests of com¬ 
merce and industry; (g| landholders; and Ui) the 
interests of labour; and 

(iii) the number specified in the thirteenth column shall be 

the number of seals reserv'd to women. 

There shall also be in tin- Kedci.d Assembly four seats not 
•allotted to anv Province, of wlii'b tlnee shall be seats to he filled 
by representatives of commerce .md industry and one shall be a 
seat to be filled by a representativ of labour 

iq. Subject to the provisions of the next succeeding para¬ 
graph, persons to fill the seats in the Federal \ssembly allotted to 
i Governor's Province as general seals, Sikh seats or Muhamnvt- 
lan scats shall be chosen bv electorates consisting of such of the 
members of iho Legislative Assembly of the Province as hold 
herein general seats, Sikh seats nr Muhammadan seats respoc- 
ivelv. voting in the case of a general election in iccordance with 
he principle of propoitional representation by means of the single 
ransferablc vote : 

Provided that in tin 1 Vorth-West Frontier Province the 
holders of Sikh seats, and in any Province in which seats are re¬ 
served for representatives of backward areas or backward tribes 
the holders of those seats, shall, for the purposes of this para¬ 
graph, be deemed to bold general seats. 

20. The provisions of this paragraph shall have effect with 
respect to tin* general seats reserved in any Governor's Province 
for members of the scheduled castes :— 

For the purposes of a general election of members of the 
Federal Assembly,— 

(11) then* shall be a primary electorate consisting of all per¬ 
sons who were successful candidates at the primary 
elections held, in accordance with the provisions of the 
Fifth Schedule to this Act, on the occasion of the last 
general election of members of the Legislative Assemb¬ 
ly of the Province for the purpose of selecting candi¬ 
dates for seats reserved for members of the scheduled 
castes; 
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( b) the members of the primary electorate so constituted 

shall be entitled to take part in a primary election held 
for the purpose of electing 1 four candidates for each 
seat so reserved; and 

(c) no person who is not'so elected as a candidate shall be 

qualified to he chosen to fill such a seat. 

Rules made under this Part of this Schedule shall make pro¬ 
vision as to the manner in which a casual vacancy occurring in a 
scat to which this paragraph applies is to be filled. 

21. For the purpose of choosing persons to fill the women’s 
seats in the Federal Assembly, there shall be for British India an 
Electoral College consisting of such women as are members of 
the Legislative Assembly of any Governor’s Province, and the 
person to fill a woman’s seat allotted to any particular Province 
shall he chosen by the members of the College. 

Rules regulating the conduct of elections by the women’s 
Electoral College shall be such as to secure that, of the nine wo¬ 
men’s scats allotted to Provinces, at least two are held by Muham¬ 
madans and at least one by an Indian Christian. 

22. For the purpose of choosing persons to fill the Anglo- 
Indian, European and Indian Christian seats in the Federal 
Assembly, there shall be for British India three Electoral Colleges 
consisting respectively of such persons as hold an Anglo-Indian, a 
European or an Indian Christian seat in the Legislative Assembly 
of any Governor’s Province, and the person to fill an Anglo- 
Indian, European or Indian Christian seat allotted to any parti¬ 
cular Province shall be chosen by the members of the appropriate 
electoral college. 

In choosing at a general election the persons to fill the Indian 
Christian seats allotted to the Province of Madras, the Indian 
Christian Electoral College shall vote in accordance with the 
principle of proportional representation by means of the single 
transferable vote. 

23. Persons to fill the seats in the Federal Assembly which 
are to be filled by representatives of commerce and industry, land¬ 
holders and representatives of labour shall be chosen— 

(a) in the case of a seat allotted to a Province which is to be 
filled by a representative of commerce and industry, by 
such chambers of commerce and similar associations 
voting in such manner as may be prescribed; 

(/>) in the case of a scat allotted to a Province which is to be 
filled by a landholder, by such persons voting in such 
territorial constituencies and in such manner as may 
be prescribed; 
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(c) in the case of a seat allotted to a Province which is to be 

filled by a representative of labour, by such organisa¬ 
tions, or in such constituencies and in accordance with 
such manner of voting as may be prescribed; 

( d ) in the case of one of the non-provincial seats which are 

to be filled b\ representatives of commerce and 
industry, by such .tssocialed Chambers ot Commerce, 
in the case ol another such seat by such Federated 
Chambers of Commerce and in the case of the third 
such seat by such commercial bodies in Aorihcrn India, 
voting in each case in such manner as may be prescrib¬ 
ed; and 

(c) in the case of the non-provincial seal which is to be filled 
by a representative of labour, by such organisations 
voting in such manner as may be prescribed. 

J4. Persons to tiil the seats in the Federal Assembly allotted 
to Chief Commissioners' Pro\inees as general seats or Muham¬ 
madan seats shall be chosen— 

(11) in the case of Coorg, by the members of the Legislative 
Council; and 

(b) in other cases in such manner as may be prescribed. 

J5. A person shall not be qualified to hold a seat in the 
Federal Assembly, unless— 

(ij in the case of a general seat, a Sikh seat, a Muhammadan 
seat, an Anglo-Indian seat, a European seat, an Indian 
Christian seat or a woman's seat allotted to a Gover¬ 
nor's Province or the Province of Coorg, he is qualified 
to hold a seat of the same class in the Legislative 
Assembly, or, in the case of Coorg, the Legislative 
Council, of that Province; 

(ii) in the case of any other seat, lie possesses such qualifica¬ 
tions as may be prescribed. 

General 

jti.—(1) In the foregoing provisions of this Schedule the 
following expressions have the meanings hereby assigned to them, 
that is to say :— 

“a European” means a person whose father or any of whose 
other male progenitors in the male line is or was of 
European descent and who is not a native of India; 

“an Anglo-Indian" means a person whose father or any of 
whose other male progenitors in the male line is or was 
of European descent but who is a native of India; 
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“an Indian Christian” means a person who professes any 
form of the Christian religion and is not a liuropcan 
or an Anglo-Indian; 

“the scheduled castes” means such castes, races or tribes or 
parts of or groups within easles, races or tribes, being 
castes, races, tribes, parts or groups which appear to 
His Majesty in Council to correspond to the classes of 
persons formerly known as “the depressed classes”, as 
11 is Majesty in Council may specify; and 

“prescribed” means prescribed by His Majesty in Council or, 
so far as regards any matter which under this Act the 
federal Legislature or llic Covcrnor-(ieneral are com¬ 
petent to regulate, prescribed by an Act of that Legis¬ 
lature or by a rule made under the next succeeding 
paragraph. 

(2) In this paragraph the expression “native of India” has 
the same meaning as it had for the purposes ol section six of the 
Government of India Act, 1S70, and accordingly it includes any 
person born and domiciled within the dominions of His Majesty in 
India or Burma of parents habitually resident in India or Burma 
and not established there for temporary purposes only. 

27. In so far as provision with 1 expect to any matter is not 
made by this Act or by His Majesty in Council or, after the consti¬ 
tution of the Federal Legislature, by Vet ol that Legislature 
(where the matter is one with respei t to which that Legislature is 
competent to make laws), the Governor-General, exercising his 
individual judgment, may make rules for carrying into ell'cet the 
foregoing provisions of lids part of this Schedule and for securing 
the due constitution of the Council of State and the Federal 
Assembly and, in particular, but without prejudice to the generali¬ 
ty of the foregoing words, with respect to— 

(i) the notification of \acancies, including casual vacancies 

and the proceedings to be taken for filling vacancies; 

(ii) the nomination ol candidates; 

(iii) the conduct ol elections, including the application to 

elections of the principle of proportional representation 
by means of the single transferable vote, and the rules 
to regulate elections where certain of the seats to be 
filled are to be filled by' persons to be chosen to serve 
for different terms, or are reserved for members of the 
scheduled castes; 

(iv) the expenses of candidates at elections; 

(v) corrupt practices and other offences at or in connection 

with elections; 
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(vi) the decision of doubts and disputes arising out of or in 

connection with the choice of persons to fill seats in 
the Council of State or the Federal Assembly; and 

(vii) the manner in which rules are to be carried into effect. 

TABLE OF SEATS 
The Council of State 
Representatives of British India 
(i) Allocation of seats 
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2. 

8. 

4. 

A. 

6. 
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Province or 
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Mnham- 
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20 

8 
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11 
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16 
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8 

l 

Bihar 
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10 
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4 
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6 

1 


1 
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4 
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5 
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A 

0 



8 
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1 

.. 



1 

... 

Delhi .. ... ! 

l 

1 

... 
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1 
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1 

' 
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j 



Indian Christians... 

i 2 
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- 
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75 

G 
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49 
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(ii) Distribution oj seats for purposes of triennial elections 
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Province. 

Madras ... 

Bombay ... 

Bengal _ 

United Provinces 
Punjab 

Bihai _ 

C. P. and Berar 
Assam — 

N. W. F. Province 
Orissa _ 

Sind — 

British Baluchistan 
Delhi — 

Ajmer-Merwara 
Coorg — 

Totals 








The Federal Assembly 
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FART II 

REPRESENTATIVES OF INDIAN STATES 

1. The allocation to Indian States of seats in the Federal 
Legislature shall be as shown in the Table appended to this Part 
of this Schedule, hereinafter referred to as the “Table of Seats,” 
and persons to represent Indian States in that Legislature shall be 
chosen and appointed in accordance with the provisions herein¬ 
after contained. 

2. In the case of the Council of State, there shall be allotted 
to each State or, as the case may be, to each froup of States 
specified in the first column of the Table of Seats, the number 
of scats specified in the second column of the said Table opposite 
to that State or to that group of States. 

3. In the case of the Federal Assembly, there shall be 
allotted to each State or, as the case may be, to each group of 
States specified in the third column of the Table of Seats, the 
number of seats specified in the fourth column of the said Table 
opposite to that State or to that group of States. 

4. A person shall not be qualified to be appointed under this 
Part of this Schedule to fill a seat in either Chamber of the 
Federal Legislature unless he— 

(i) is a British subject or the Ruler or a subject of an Indian 

State which has acceded to the Federation; and 

(ii) is, in the case of a scat in the Council of State, not less 

than thirty years of age and, in the case of a seat in 
the Federal Assembly, not less than twenty-five years 
of age: 

Provided that— 

(o) the Governor-General may in his discretion declare as 
respects any State, the Ruler of which at the date of 
the establishment of the Federation was by reason of 
his minority not exercising ruling powers, that sub- 
paragraph (i) of this paragraph shall not apply to any 
named subject, or to subjects generally, of that State 
until that State comes under the rule of a Ruler who is 
of an .age to exercise ruling powers; and 

(b) sub-paragraph (ii) of this paragraph shall not apply to a 
Ruler who is exercising ruling powers. 

5. Upon the expiration of the term for which he is appointed 
to serve as a member of the Federal Legislature, a person if other¬ 
wise duly qualified, shall be eligible to be appointed to serve for a 
further term. 

6. Subject to the special provisions hereinafter contained 
with respect to the appointment of persons to represent certain 
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States and groups of States comprised in Divisions XVI and 
XVII of the Table of Seats,— 

(i) the Rulers of States constituting a group of Slates to 

which a seat in the Council of State is allotted shall in 
rotation appoint a person to fill that scat; and 

(ii) the Rulers of the States constituting a group of States to 

which a seat in the Federal Assembly is allotted shall 
appoint jointly a person to fill that seat : 

Provided that the Rulers of two or more States entitled to 
appoint in rotation a person to fill a seat in the Council of State 
allotted to a group of States may hv agreement, and with the 
approval of the Governor-General in his discretion, appoint 
jointly a person to fill that seat. 

7. The period for which a person shall be appointed to fill a 
seat shall be— 

(t) in the ca.se of a person appointed to fill a scat in the 
Council of State— 

(til by the Ruler of si State entitled to separate representa¬ 
tion, nine years; 

l/i) jointly by the Rulers of all the States in a group which 
have acceded to the Federation, three years; 

(c| by the Ruler of a State appointing in mtation, one year 
subject, however, to the special provisions of the next 
succeeding paragraph with respect to certain States 
therein mentioned; 

(d) jointly by Rulers of some only of the States in a group 

which have acceded to the Federation, a period equal 
to the aggregate of the periods for which each of 
them might in rotation have appointed a person to 
hold that seat or three years, whichever may be the 
shorter period; 

(e) in any other manner, three years; and 

(ii) in the case of a person appointed to fill a seat in the 
Federal Assembly, until the dissolution of the Assembly : 
Provided that— 

(i) a person appointed to fill a scat upon the occurrence of 

a casual vacancy shall be appointed to fill that seat; 
for the remainder of the period for which his prede¬ 
cessor was appointed; 

(ii) in the case of first appointments to fill seats in the, 

Council of State the Governor-General in his discretion 
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shall make bv order provision for securing 1 that ap¬ 
proximately one-third of the persons appointed by 
Rulers entitled to separate representation shall be 
appointed to fill seats for three years only, approxi¬ 
mately one-third to fill seats for six years only and 
approximately one-third to fill seats for nine years. 

H. The Ruler of a State mentioned in this paragraph when 
appointing in rotation a person to fill a seat in the Council of 
State shall, notwithstanding anything in the preceding para¬ 
graph, be entitled to appoint that person to fill the seat— 

(«) in the case of the Rulers of I'anna and of Mavurbhanj, 
for two years; and 

(/>) in the case of the Ruler of Pudukkottai, for three years. 

9. Subject as hereinafter provided, the Rulers of two or 
more States forming a group to which one seat in either Chamber 
of the Federal Legislature is allotted shall, in choosing a person 
to be appointed by them jointly to fill that seat, each have one 
vote, and in the case of an equality of votes the choice shall be 
determined by lot or otherwise in such other manner as may be 
prescribed : 

Provided that in choosing a person to be so appointed the 
Ruler of a State mentioned in subparagraph (<i) of the preceding 
paragraph shall be entitled to two votes and the Ruler of the 
State mentioned in subparagraph {/») of that paragraph shall be 
entitled to three votes. 

10. A seat in either Chamber allotted to a single State shall 
remain unfilled until the Ruler of that State has acceded to the 
Federation, and a seat in either Chamber which is the only seat 
therein allotted to a group of States shall remain unfilled' until 
the Rulers of at least one-half of those States have so acceded 
but, subjeci as hereinafter provided, so long as one-tenth of the 
seats in either Chamber allotted either to single State or to 
groups of States remain unfilled by reason of the non-accession 
of a State or States, whether such non-accession be due to the 
minority of a Ruler or to any other cause, the persons appointed 
by the Rulers of States to fill seats in that Chamber may from 
time* to time in the prescribed manner appoint persons, not ex¬ 
ceeding one-half of the number of seats so unfilled to be .addi¬ 
tional members of that Chamber : 

Provided that the right to appoint such additional members 
shall no be exercised after the expiration of twenty years from 
the establishment of the Federation. 

A person appointed under this paragraph as an additional 
member of either Chamber shall be appointed to fill his seat for a 
period of one year only. 
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1 1. Persons to till the seats in the Federal Assembly allotted 
to any group of States mentioned in Division XV! of the Table 
of Seats as entitled to appoint persons to fill three such scats 
shall la* appointed in the prescribed manner by the Rulers of 
such of the States in the group as have acceded to the Federation : 

Provided that — 

(a) until the Rulers of two of those Slates have so acceded, 
all the three seats shall remain unfilled; anti 

(h) until the Rulers of lour of those Stairs have so .'eeedcd, 

two of the three scats shall tiinain unfilled; and 

(c) until the Rulers of of those States have so acceded, 

one of the three seals shall remain unfilled. 

Seats in the Federal Assembly re naming unfilled by reason 
of the provisions of this paragraph shall be treated as seats re¬ 
maining unfilled for the purposes of the last preceding paragraph. 

12. The provisions of tins paragraph shall apply with! 

respect to the two seats in the Council ol State and the five seats 
in the Federal Assembly allotted to the States comprised in 
Division XVII of the Tabic of Scats:— 

(/i) the States in question are such States, being States 
which on the first day of January, nineteen hundred 
and thirty-five, weie included in the Western India 
States Agency, the Gujarat Slates Agency, the Deccan 
States Agency, the Eastern States Agency, the 
Central India Agency or the Rajpulnna Agency, or 
were in political relations with the Government of the 
Punjab or the Government of Assam, a?, may be 
enumerated in rules made by the Governor-General 
in his discretion; 

(/>) the Governor-General shall, in the rules so made by him, 
divide the said Stales into five groups, and of the five 
seats in the Federal Assembly allotted to those States 
one shall be deemed to be allotted to each of the 
groups; 

(c) a seal in the Federal Assembly allotted to one of the 
said groups shall remain unfilled until the Rulers of 
at least one-half of the States in the group have 
acceded to the Federation, hut, save as aforesaid, a 
person to fill such a seat shall 1 h* appointed in the 
prescribed manner by the Rulers of such of the 
States in the group as have acceded to the Federa¬ 
tion ; 

(t/) persons to fill the two seats in the Council of State 
allotted to the States comprised in the said Division 
shall he appointed in the prescribed manner by the 
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persons appointed under the preceding subparagraph 
to fill seats in the Federal Assembly : 

Provided that, so long as three of the five seats in the 
Federal Assembly remain unfilled, one of the two 
scats in the Council of State shall also remain 
unfilled; 

(e) seats in the Federal Assembly or Council of State re¬ 
maining unfilled by reason of the provisions of this 
paragraph shall be treated as seats remaining unfilled 
for the purposes of the last but one preceding para¬ 
graph. 

13. His Majesty in Council may by order vary the Table 
of Seats by transferring any State from one group of States 
specified in column one or column three of that Table to another 
group of States specified in the same column, if he deems it 
expedient so to do— 

(o) with a view to reducing the number of seats which by 
reason of the non-accession of a State or States would 
otherwise remain unfilled; or 

(b) with a view to associating in separate groups States 
whose rulers do, and States whose rulers do not, 
desire to make appointments jointly instead of in 
rotation, 

and is satisfied that such variation will not adversely affect the 
rights and interest of any State: 

Provided that a State mentioned in paragraph eight of this 
Part of this Schedule shall not be transferred to another group 
unless the Ruler of the State has agreed to relinquish the privi¬ 
leges enjoyed by him under the said paragraph and under para¬ 
graph nine. 

Where an order varying the Table of Seats is made under 
this paragraph, references ((whether express or implied) in the 
foregoing provisions of this Part of this Schedule to the Table 
shall be construed as references to the Table as so varied. 

14. In so far as provision in that behalf is not made by His 
Majesty in Council, the Governor-General may in his discretion 
make rules for carrying into effect the provisions of this Part of 
this Schedule and in particular, but without prejudice to the 
generality of the foregoing words, with respect to— 

(o) the times at which and the manner in which appoint¬ 
ments are to be made, the order in which Rulers 
entitled to make appointments in rotation are to make 
them and the date from which appointments are to 
take effect; 



GOVERNMENT OF INDIA ACT, i«jj 5 


1% 


(/>) the filling' of casual vacancies in seats; 

(c) the decision of doubts or disputes arising out of or in 
connection with any appointment; and 

(</) the manner in which the rules arc to be carried into 
effect. 

In this Part of this Schedule the expression “prescribed” 
means prescribed by His Majesty in Council or by iules made 
under this paragraph. 

15. For the purposes of subsection (2) ol section five of this 
Act— 

(i) if the Rulers of at least one-half ol the Stales included 

in any group to which one seat in the Council of 
Suite is allotted accede to the Federation, the Rulers 
so acceding shall be reckoned as being entitled to¬ 
gether to choose one member of the Council of State; 

(ii) if, of the Rulers of States included in the groups to be 

formed out of the Slates comprised in Division XVII 
of the Table of Seats, sufficient accede to the Fede¬ 
ration to entitle them to appoint one member or two 
members of the Federal Assembly, the Rulers so 
acceding shall he reckoned as being entitled together 
to choose one member of the Council of State and, if 
sufficient accede to entitle them to appoint three er 
more members of the Federal Assembly, the Rulers 
so acceding shall be reckoned as being entitled to¬ 
gether to choose two members of the Council of 
State; and 

(iii) the population of a State shall he taken to be the popu¬ 

lation attributed thereto in column five of the Table 
of Seats or, if it is one of the States comprised in 
the said Division XVII of the Table, such figure as 
the Governor-General may in his discretion deter¬ 
mine, and the total population of the States shall he 
taken to be the total population thereof as slated at 
the end of the 'fable. 
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TABLE OF SEATS 


The Council of State and the Federal Assembly 
Representatives of Indian States 


1 

States and 
Groups of 
States. 

2 

Number 
of Beats 
in 

Council 
of State. 

3 

States and 
Groups of States. 

4 

Number 
of seatB 
in the 
Federal 
As¬ 
sembly. 

5 

Population 


Division I. 



Hyderabad ■■ 

5 

Hyderabad 

16 

14,436,148 


Division II. 



Mysore 

3 

Mysore 

7 

6,557,3C2 


1 

Division III. 

1 



Kashmir 

8 

Kashmir 

4 

3,646,243 


1 

Division IV. 



Gwalior ■■ | 

3 

Gwalior 

4 

3,623,070 


Division V. 



Baroda 

3 

liaroda 

3 

2,443,007 


Division VI. 



Kalat •• | 

2 

Kalat 

1 

342,101 


1 

Division VII. 



Sikkim 

1 

Sikkim 


109,808 


1 

Division VIII. 

i 1 


1 Ram pur 

2 Benares - 

1 

1 Ram pur 

2 Benares 

1 

1 

465,225 

391,272 
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1 

2 

3 

4 

& 




Number 



Number 


of seats 


States and 

of seats 


in the 


Groups of 

in 

States and 

Federal 

Population 

StateB 

Council 

Groups of States. 

As- 



of State. 

sembly. 



Division IX. 



1 Travancore 

2 

1 Travancore 

5 

5,095*973 

2 Cochin 

2 

2 Cochin 

1 

1,205,016 

403,694 

3 Pudukkottai 

) 

3 Pudukkottai 

) 

Bangwapalle 


Banganapalle 

1 

39,218 

Sandur 

1 

Sandur 


13,583 


Division X. 



1 Udaipur • 

2 

1 Udaipur 

2 

1,566,910 

2 Jaipur 

2 

2 Jaipur 

3 

2,631,775 

3 Jodhpur •* 

2 

3 Jodhpur 

2 

2,125,982 

4 Bikaner 

2 

4 Bikaner 

l 

936,218 

5 Alwar 

• 1 

5 Alwar 

1 

749,751 

6 Eotah 

1 

6 Kotah 

1 

685,804 

7 Bharatpur 

1 

7 Bharatput ■■ 

1 

j 486,954 
! 317,360 

8 Tonk j 

1 

8 Tonk 

l 

9 Dholpur ••• 

l 

9 Dholpur 

1 

254,986 

10 Karauli ■■ 

1 

Karauli 


140,525 

11 Bundi ■* j 

1 

10 Bondi 

I 

216.722 

12 Sirohi - ! 

1 

Sirohi 


j 216.528 

13 Dungarpur 

1 

11 Dungarpur 

| 1 

227,544 

14 Banswara j 

1 

Banswara - 


260,670 

15 Partabgarh 

} * 

12 Partabgarh 

J 1 

76,539 

Jhalawar •• 

Jhalawar 


107,890 

16 Jaisalmer-" 

} 1 

13 jaisalmer 

j 1 

76,255 

Kishengarh 

Kisheiigarh 

86,744 


Division XI. 



1 Indore 

2 

1 Indore 

2 

1,325,089 

2 Bhopal 

2 

2 Bhopal 

1 

729,955 

3 Rewa 

2 

3 Rewa 

2 

1,587,445 

4 Datia 

1 

4 Datia 


158,834 

5 Orehha 

1 

Orehha 

J 1 

314,661 
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1 

2 

3 

4 




Number 


Number 


of seats 


of aeats 


in the 


in 

States and 

Federal 


Council 

Groups of States. 

As- 


of State 


sembly 

6 Dhar 

1 

5 Dhar 

) 

7 Dewas (Sr.) 

1 l 

DewaB (Sr.)--- 


Dewas (Jr) 

J 

Dewas (Jr )■•• 



] 1 

6 Jaora 

\ j 


f 

Ratlam 

J 1 


) 

7 Panna 

) 

Samthar 

1 

Samthar 

1 

Ajaifferh ... 

J 

Ajaigarh 

J 

10 Bijawar 

) 

8 Bijawar 

) . 

Oharkhari--- 

* 

Charkhari 

1 

Cbbatarpur 

J 

Cbbatarpur •• 

) 

11 Baoni 

\ 

9 Baoni 

) j 

Nagod 

. 

Nagod 

> 

Maihar 

| 

Maihar 


Baraundha 

) 

[ Baraundha - 


*2 Barwani - 

i . 

10 Barwrni •• j 


All Rnjpur 

1 

Aji Rajpur — 

| 1 

Shahpura-- ' 

J 

Shahpura I* 


13 Jhabua • 

| , 

II Jhabua !» 


Sailana 

1 

Sailana i| 

1 

Sitamau 

) 

Sitamau ••• !/ 


14 Rajgarh 

l . 

12 Rajgarh ••• 1 

) , 

Narsingarh 

1 

Narsingarh j 

1 

Kbilchipur 

f 

Khilchipur ■■ 

F 


Division XII. 1 


1 Cutcb 

1 

1 Cutch 

1 

2 Idar 

1 

2 Idar 

1 

3 Nawanagar , 

1 

3 Nawanagar -- 

1 

4 Bbavnagar 

1 

4 Bbavnagar -- 

1 

5 Junagadh * 

1 

5 Junagadh -- 

1 

6 Raj.tipla jl 


6 Rajpipla 

1 1 

Palanpur ••• | • 


Palanpur ••• 

J 1 

7 Dhrangadhra 1 j 

Gondal • j I 

7 Dhrangadhra 
Gondal 

I » 

8 P01 bandar il 

1 

8 Porbandar ••• 

1 1 

Morvi — I 


Morvi 

1 


5 


Population. 


243,430 

83,321 

70,513 

100,166 

107,321 

2*2,130 

33,807 

85,896 

115,852 

*20,351 

161,267 

19,132 

74.589 

68,991 

16,071 

141,110 

101,963 

54,233 

145,522 

35,223 

28,422 

134,891 

113.873 

45,583 


514,307 
262,660 
409, IS 2 
500,274 
545,152 
206,114 
264,179 
88,961 
205,846 
115,673 
113,023 
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1 


States and 
Groups of 
States. 


| 2 

3 1 4 

Number 

n 

1 Number 

of seats 


| of seats 

in the 


_ in 

states and Federal 

Population. 

! Council 

Groups of States. As¬ 

jof State. 

sembly. 


' Division XII— cent. 

' 


9 ftadbanpur 


9 Radhanpur •• \ 

Wankaner 

i 1 

Wankaner ••• 

Palitana •• 

Palitann ) 

10 Cainbay ••• 


10 Can;bay ■■■ ' 

Dharampur 

J 

Dharampur 

Balaainor 


Balasinor , 

11 Baria 


U Baria \ 

Chhota Ude- 


CbhotaUdepui ( 

pur 

1 

Sant | 

Sant 


Lunawada .. ' 

Lunawada 


12 Bansda — ] 

12 Bansda 


Sachin | 

Sachin 

! , 

Jawhar .. 1 

Jawhar ■■■ 


Danta | 

Danta 


Dhrol ••• } 

13 Dhrol - 1 


Limbdi — 1 

Eimbdi ! 

1 

Wadhwan ,| 

Wad h wan ( 
Rajkot 


Rajkot J 

i 


Division XIII. 

1 Kolhapur .. 

0 

1 Kolhapur 

2 Sangli .. 

i r 

2 Sangli 

Savantvadi 

) 1 

Savantvadi ■■ 

3 Janjira ji 

1 

3 Janjira 

Mud hoi •• 1 

; 1 

Mudho] .. , • 

Bhor ••• |i 

1 

Bhor 

4 Jamkbandi 1 


4 Jan khandi .. j 

Miraj 1 


1 

(Senior) •• , 


Miraj (Senioi ■ 

Miraj 1 



(Junior) 

1 

Miraj Junior) j 

Kurundwad 


Kurundwad ■ 

(Senior) 1 


(Senior) 

Kurundwad j 


Kurundwad ■ 

(Junior) j 


(J unior) j 


70,580 

44,269 

62,160 

87,761 

112,031 

62,525 

155,429 

144,640 

83,531 

95,162 

48,839 

22,107 

57,261 

26,196 

27,639 

40.C88 

42,602 

75,540 


957,137 

258,442 

230,589 

110,379 

62,832 

141,546 

114,270 

93,938 

40,684 

44,204 

39,583 
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1. 

States and 
Groups of 
States. 

2 

Number 
of seats 
in 

Council 
of State 

3 

States and 
Groups of States. 

4 

Number 
of seats 
in the 
Federal 
As- 

sembly. 

5 

Population. 


Division XIII— cont. 1 



5 Akalkot — 


5 Akalkot 

\ 

92,605 

Pbaltan 


Phaltan 

1 

58,761 

Jath 

1 

Jath 

1 

91,059 

Aundh 


Aundb 


76,507 

Ramdnrg - 


Ramdurg .. 

li 

35,454 


Division XIV. 

1 


1 Patiala 

2 

I Patiala , 

2 

1.625,520 

2 Babawalpur 

2 

2 Bahawalpur 

1 

984,612 

3 Khairpur 

1 

3 Khairpur •• 

i 1 

227,183 

4 Kapurthala.. 

I 

4 Kapurthala 

i 1 

316,757 

5 Jind 

1 

5 Jind 

i 1 

324,676 

6 Nabha ... 

l 

6 Nabha 

1 

287,574 

1 


7 Tehri-Garh- 

1 

3*9,573 

1 


wal. 


207,465 

7 Mandi - \ 

1 

8 Mandi ! 

, 

100,994 

Bilaspur — 1 


Bilaspur 

1 

58,408 

Suket j 


Suket 

1 


8 Tehri-Garh- 1 


9 Sirmur 


148,568 

wal. 


Chamba 

} 1 

146.870 

Sirmur 

1 

10 Faridkot 


164,364 

Chamba 

I 

Malerkotla 


83,072 

9 Faridkot - 

1 1 

Lobaru 

i 1 

23,338 

Malerkotla . 





Lobaru 

) 





Division XV. 


1 



1 Cooch Behar 

1 

590,886 

1 Cooch Bebar 

1 

2 Tirpura 

1 

382,450 

2 Tripura — I 

) 1 

3 Manipur 

1 

445,606 

Manipur ••• 1 

I 1 





Division XVI. 



1 Mayurbbanj 

j 1 

1 Mayurbhanj 

1 

889,603 

Sonepur 

1 1 

2 Sonepur 

1 

237,920 

2 Patna 

I 1 

3 Patna 

1 

566,924 

Kalahandi ••• 

) 1 

4 Kalahandi 

1 

513,716 
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1 

2 

3 

1 

5 

States and 

Number 


Number 


Qroups of 

of seats 


of seats 


States. 

in 

States and 

in the I 

Population. 


Council 

Groups of States. 

Federal 


( 

>f State. 


As¬ 





sembly, 



Division XVI —cont. j 

1 


3 Keonjhar ,M ' 


5 Keonjhar 

1 

460,609 

Dhenkanal.. 


6 Gangpur 

1 

356,674 

Kayagarh .. 

1 

7 Bastar 

1 

524,721 

Talcher 


8 Surguj-i 

1 

601,939 

Nilgiri 





4 Gangpur ••• , 


9 Dhenkanal" 1 


284,326 

Bamra ••• 


Nayagarh ■■■ 


142 4r6 

Seraikela ••• 

1 

Seraikela ... 


143,525 

Baud ••• 


Baud 

! 

135,243 

Bonai 


Talcher 

3 

69,702 

5 Bastar 


Bonai 


80,186 

Surguja .. 

, j 

Nilgiri 


68,594 

Raigarh ••• 


Bamra ■■ , 


151.047 

Nandgaon... 







lO Raigarh i 


277,569 

6 Khairagarh - 


Khairagarh 


157,400 

Jashpur 


Jasbpur 


193,698 

Ranker 

■ 1 

Ranker 

3 

136,101 

Korea ■ j 


Sarangarh .. 


128,967 

Sarangarh .. | 


Korea 


90,886 


: 

Nandgaon .. 


182,380 


DiV 

I SION XVII. 



States not men¬ 

2 

States not men- 1 

5 

3.032,197 

tioned in an}* 


tioned in any 



of the preced¬ 


of the v reced¬ 



ing Divisions, 


ing Divisions, 



but describ¬ 


but described 



ed in para¬ 


i n paragraph 



graph 12 of 


12 of this Part 



this Part of 

i 

of this Sche¬ 



this Sche 


dule. 



dule. 






Total population of the States in this Table : 
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SECOND SCHEDULE 


PROVISIONS OF THIS ACT WHICH MAY BE AMENDED 
WITHOUT AFFECTING THE ACCESSION OF A STATE 

Part I, in so far as it relates to the Commander- 

in-Chief. 

Part II, Chapter II, save with respect to the exercise by the 
Governor-General on behalf of His 
Majesty of the executive authority of 
the Federation, and the definition of the 
functions of the Governor-General; the 
executive authority of the Federation; 
the functions of the council of ministers, 
and the choosing and summoning of 
ministers and their tenure of office; the 
power of the Governor-General to 
decide whether he is entitled to act in 
his discretion or exercise his individual 
judgment; the functions of the Governor- 
General with respect to external affairs 
and defence; the special responsibilities 
of the Governor-General relating to the 
peace or tranquillity of India or any part 
thereof, the financial stability and credit 
of the Federal Government, the rights 
of Indian States and the rights and 
dignity of their Rulers, and the discharge 
of his functions bv or under the Act 
in his discretion or in the exercise 
of his individual judgment; His 
Majesty’s Instrument of Instructions 
to the Governor-General; the super¬ 
intendence of the Secretary of State; 
and the making of rules h\ the Governor- 
General in his discretion for the trans¬ 
action of, and the securing of trans¬ 
mission to him of information with 
respect to, the business of the Federal 
Government. 

Part II, chapter III, save with respect to the number of the 
representatives of British India and of 
the Indian States in the Council of State 
and the Federal Assembly and the. 
manner in which the representatives of 
the Indian States are to be chosen; 
the disqualifications for membership 
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Fart II, I'haptrr III— of a Chamber of the Federal Legislature 
coni. in relation to the represt utatives of 

the States; the procedure for the 
introduction and passing of Bills; joint 
sittings of the two Chambers; the 
assent to Bills, or the withholding 
assent from Bills, by the (iovernor- 
General; the reservation of Bills 

for the signification ol Ills Majesty s 
pleasure; the annual financial 
statement; the chaining on the reve¬ 

nues of the Federation of the salaries, 
allowances and pensions payable to or 
in respect of judges of the Federal Court, 
of expenditii'e for the purpose of the 
discharge by the < lovcrnor-General of 
his functions with respect to external 
affairs, defence, and the administration 
of any territory in the direction and 
control of which he is required to act in 
his discretion and of the sums payable to 
His Majesty in respect of the expenses 
incurred in discharging the functions of 
the Crown in its relations with Indian 
States; the procedure with respect to 
estimates and demands for grants; sup¬ 
plementary financial statements; the 
making of rules by the (iovernor-Ciencral 
for regulating the procedure of. and 
the conduct of business in, the Legisla¬ 
ture in relation to matters where he 
acts in his discretion or exercises his 
individual judgment, and for prohibit¬ 
ing the discussion of, or the asking of 
questions on, any matter connected with 
or the personal conduct of the Ruler or 
ruling family of any Indian State; the 
making of rules hy the Governor-General 
as to the procedure with respect to joint 
sittings of, and communications between, 
the two chambers and the protection of 
judges of the Federal Court and State 
High Courts from discussion in the 
Legislature of their conduct. 

'art II, chapter IV. save with respect In the power of the 
Governor-General to promulgate ordin¬ 
ances in his discretion or in the exercige 
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of his individual judgment, or to enact 
(Iovernor-( ieneral's Acts. 

Part Ill, chapter I. The whole chapter. 

” chapter II, sa\e with respect to the special respon¬ 
sibilities of the (lovernor relating to 
the rights of Indian States and the 
rights and dignity of the Rulers thereof 
and to the execution of orders op 
directions of the (ioxernor-tieneral, stud 
the superintendence of the Governor- 
General in relation to those responsi¬ 
bilities. 

" chapter 111, save with respect to the making of rules by 
the (lovernor for prohibiting the dis¬ 
cussion of, or the asking of questions on, 
any matter connected with or the 
personal conduct of the Ruler or ruling 
family of any Indian State, and the 
protection ol judges of the Federal 
Court and State High Courts from dis¬ 
cussion in the Legislature of their con¬ 
duct. 

" chapter IV. The whole chapter 

” chapter V. ” 

” chapter VI. " 

Part IV. I he whole Part. 

Part V, chapter I, save with respect to the power of the Fe¬ 
deral Legislature to make laws for a 
State; the power of the Governor-Gene¬ 
ral to empower either the Federal Legis¬ 
lature or Provincial Legislature to enact 
a law with respect to any matter not enu¬ 
merated in any of the Lists in the Seventh 
Schedule to this Act; any power of a 
State to repeal a Federal law, and the 
effect of inconsistencies between Federal 
law and a State law. 

” chapter II, save with respect to the previous sanction 
of the Governor-General to the intro¬ 
duction or moving of any Bill or amend¬ 
ment affecting matters as respects 
which the Governor-General is required 
to act in his discretion; the power 

of Parliament to legislate for British 

India or any part thereof, or the res* 



GOVERNMENT OF INDIA ACT, 1935 


199 


frictions on the power of the Federal 
Legislature and of Provincial Legisla¬ 
tures to make laws on certain matters. 

Part V, chapter TIL The whole chapter. 

Part VI, save in so far as the provisions ot that 

Part relate to Indian States, or em¬ 
power the Governor-General to issue 
orders to the Governor ol a P- ivince 
for preventing any gra\e menace to 
the pence or tranquillity of In.In or any 
part thereof. 

Part VII, chapter I, in so far as it relates to Rurma. 

,, chapter II, save with respect to loans and guarantees 

to Federate I States and the appoint¬ 
ment, removal and conditions of service 
r.f the Nuditor-GeneraL 

,, chapter III, s.i\e mi -o far as it affects suits against 
th< 1 Federation by a Federated State. 

save with respeet to the constitution and 
functioi s of the Federal Railway Autho¬ 
rity ; the conduct of business between 
the Authority and the Federal Govern¬ 
ment, and the Railway Tribunal and 
any matter with respect to which it 
has jurisdiction. 

in so far as it relates to appeals to the 
Federal Court from High Courts in 
British India; the power of the 
Federal Legislature to confer further 
powers upon the Federal Court for the 
purpose of enabling it more effectively to 
exercise the powers conferred upon it 
by this Act. 

,, chapter II. The whole chapter. 

Part X. save with respect to the eligibility oi 

Rulers and subjects of Federated States 
for civil Federal office. 

The whole Part. 

save with respect to the saving for rights 
and obligations or the Crown in its 
relations with Indian States; the use 
of His Majesty’s forces in connection 
with the discharge of the funetions of 


Part VIII, 


Part IX, chapter I, 


Part XL 
Part XII, 
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Part Xll—cont. the Crown in its said relations; the 

limitation in relation to Federated 
States of His Majesty’s power to adapt 
and modify existing Indian laws; His 
Majesty’s powers and jurisdiction in 
Federated Slates, and resolutions of 
the Federal Legislature or any Provin¬ 
cial Legislature recommending amend¬ 
ments of this Act or Orders in Council 
made thereunder; and sa\e also the 
provisions relating to the interpretation 
of this Act so far as they apply to 
provisions of this Act which may not be 
amended without affecting the accession 
of a State. 

Part XIII. The whole Part. 

Part XIV. 

First Schedule. The whole Schedule, except Part II thereof. 

Third Schedule. The whole Schedule. 

Fourth Schedule, save with respect to the oath nr affirmation 

to be taken or made by the Ruler or 
subject of an Indian State. 

Fifth Schedule. The whole Schedule. 

Sixth Schedule. ” 

Seventh Schedule. Any entry in the Legislative Lists in so 

far as the matters to which it relates 
have not been accepted by the State in 
question as matters with respect to 
which the Federal Legislature may make 
laws for that State. 

Kighth Schedule. The whole Schedule. 

Ninth Schedule. " 

Tenth Schedule. ” 

Kletcnth Schedule. ” 

Twelfth Schedule. ” 

'thirteenth Schedule. ” 

Fourteenth Schedule. ” 

Fifteenth Schedule. 

Sixteenth Schedule. ” 
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THIRD SCHEDULE 

PROVISIONS AS TO GOVERNOR-GENERAL AND 
GOVERNORS OF PROVINCES 

1. Tlim.* shall be paid to the Governor-General and to the 
Governors of the Provinces the following annual salaries, that 
is to say :— 

The Governor-General 
The Governor ot Madras 
The Governor of Hombay 
The Governor of Rental 
The. Governor of the United 1 
The Governor of the Punjab 
The Governor of Iiihar 
The Governor of the Ceniial 
and Rerar 

Tile Governor of Assam 
The Governor of the North 
Frontier Province . 

The Governor of Orissa 
Hie Governor of Sind 

2. There shall be paid to the Governor-General and to the 
Governors such allowances for expenses in respect of equipment 
and travelling upon appointment and such allowances during their 
terms of office as may from time to time be fixed by His Majesty 
in Council, and such provision shall be made for enabling the 
Governor-General and the Governors to discharge conveniently 
and with dignity the duties of their offices as may be determined 
by His Majesty in Council. 

3. While the Governor-General or a Governor is absent on 
leave, he shall in lieu of his salary be entitled to such leave allow¬ 
ance as may be fixed bv His Majesty in Council. 

4. There shall be granted to and in tespeot of the Governor- 
General and the Governor of every Province such customs privi¬ 
leges as may be specified by Order in Council. 

5. While any person appointed by His Majesty to act as 
Governor-General or as a Governor is so acting, he shall be 
entitled to the same salary and, save as may be otherwise pro¬ 
vided by His Majesty in Council, the same allowances and 
privileges as the Governor-General or that Governor. 

6. Any sums required to give effect to the provisions of this 
Schedule shall, in the case of the Governor-General or a person 
acting as such, he paid out of and charged on iho revenues of the 
Federation and, in the case of a Governor or a person acting as 
such, 1 h? paid out of and charged on the revenues of the Province. 


•I 

: :f 

Provinces J 


230,800 rupees. 
1 jo,oix) rupees. 

100,000 rupees. 
72.000 rupees. 

MO.ooo rupees. 
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FOURTH SCHEDULE 
FORMS OF OATHS OR AFFIRMATIONS 


Form of oath or affirmation to be taken or made bv a mem¬ 
ber of a Legislature who is a British subject :— 

"I, A. 13 ., having been elected [or nominated or appoint¬ 
ed) a member of this Council [or Assembly), do solemnly 
swear [nr affirm J that I will be faithful and bear true allegi¬ 
ance to His Majesty the King, Emperor of India, His 
heirs and successors, and that I will faithfully discharge the 
duty upon which 1 am about to enter.” 


Form of oath or affirmation to be taken or made by a mem¬ 
ber of a Legislature who is the Ruler of an Indian State :— 

“I, A. B., having been elected [or nominated or appoint¬ 
ed] a member of this Council [or Assembly), do solemnly 
swear [or affirm | that I will lx* faithful and bear true 
allegiance in my capacity as Member of this Council [or 
Assembly) to His Majesty the King, Emperor of India, His 
heirs and successors, and' that 1 will faithfully discharge the 
duty upon which I am about to enter.” 

3 

Form of oath or affirmation to be taken or made by a mem¬ 
ber of a Legislature who is a subject of the Ruler of an Indian 
State:— 

“I, A.B., having been elected [or nominated or appoint¬ 
ed] a member of this Council [or Assembly J, do solemnly 
swear [or affirm] that saving the faith and allegiance which I 
owe to CM)., his heirs and successors, I will be faithful ami 
bear true allegiance in my capacity as Member of this Council 
[or Assembly') to His Majesty the King, Emperor of India, 
His heirs and successors, and that 1 will faithfully discharge 
the duty upon which I am about to enter.” 

•4 

Form of judicial oath or affirmation 1o be taken or made by 
a British subject:— 

“I, A.B., having been appointed Chief Justice [nr a 
judge) of the Court, do solemnly swear [or affirm] that I 
will he failhful and bear true allegiance to His Majesty the 
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King, Kmperor of India, His heirs, and successors and tlial 
1 will iaithfully perform the duties of m\ oil c to the best of 
my ability, knowledge and judgment.” 


' 5 

Form of judicial oath or anirmatioii to be taken or made by 
a subject of the Ruler of an Indian State :— 

‘‘ 1 , A. 1 L, having been appointed Chief justice \ur a 
judge] of the Court, do solemnly swear [or atliimj that 
sa\mg the faith and allegiance which I owe to C D., his Iicks 
and successors, I will be laithlul and hear true allegiance in 
my judicial capai ity to His Majesty the King, limperor of 
India, His lieiis and successors, and that I will faithfully 
perform the duties of im oflii e to the l)est ol my ability, 
knowledge and judgment.” 

FIFTH SCIIKDCLK 

COMPOSITION OK PROVINCIAL LKGISLATt’RKS 
General qualification tor Membership 

1. A person shall not In. qualified to be chosen to till a seat 
in a Provincial Legislature unless he — 

(a) is a British subject or the Ruler or a subject of an 

Indian State which has acceded to the Federation or, 
if it is so prescrilied with respect to any Province, the 
Ruler or a subject of any prescribed Indian State; and 

(b) is, in the case of a seat in a Legislative Assembly, not 

less than twenty-live years of age, and in the case of a 
seat in a Legislative Council, not less than thirty years 
of age; and 

(r) possesses such, if any, of the other qualifications speci¬ 
fied in, or prescribed under, this Schedule as may be 
appropriate in his case. 

2. Upon the expiration of the term for which he is chosen 
to serve as a member of a Provincial Legislature, a person, if 
otherwise duly qualified, shall be eligible to be chosen to serve 
for a further term. 

Legislative . I ssemblies 

3. The allocation of seats in Provincial Legislative Assemb¬ 
lies shall be as shown in the relevant Table of Seats appended to 
this Schedule. 

, 4- In the Legislative Assembly of each Province specified 

in the first column of the Table of Seats there shall be the number 
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of seals specified in the second column opposite to that Province, 
and of those seats— 

(i) the number specified in the third column shall be general 
seats, of which the number specified in the fourth column 
shall be reserved for members of the scheduled castes 
and, in the case of Bombay, seven shall be reserved for 
Maratbas; 

(ii) the numbeis specified in the next ten columns shall be 
the numbers of seats to be filled by persons chosen to 
represent respectively— (a) backward areas and back¬ 
ward tribes; (b\ the Sikh community; (c) the Muham¬ 
madan community; (d) the Anglo-Indian community ; 
(e) the European community; (/) the Indian Christian 
community; (g) the interests of commerce, industry, 
mining and planting; (h) landholders; (i) universities; 
and (j) the interests of labour; and 

(iii) the numbers specified in the last five columns shall be 
the numbers of scats (being either general seats, Sikh 
seats, Muhammadan seats, Anglo-Indian seats or Indian 
Christian seats) reserved for women. 

In the Punjab one of the landholders’ scats shall be a seat to 
be filled by a Tumandar. 

5. A Province, exclusive of any portion thereof which His 
Majesty in Council may deem unsuitable for inclusion in any 
constituency or in any constituency of any particular class, shall 
be divided into territorial constituencies— 

(i) foi the election of persons to fill the general seats; 

(ii) for the election of persons to fill the Sikh seats, if any; 

(iii) for the election of persons to fill the Muhammadan seats; 

(iv) for the election of persons lu fill the Anglo-Indian seats, 
if any; 

(v) for the election of persons to fill the European seats, if 
any; and 

(vi) except in the case of Bihar, for the election of persons 
to fill the Indian Christian scats, if any, 

or, if as respects any class of constituency it is so prescribed, 
may form one territorial constituency. 

In the case of each such class of constituency as aforesaid 
the total number of seats available shall be distributed between 
the constituencies by the assignment of one or more of those 
seats to each constituency. 

6. The required number of general seats to be reserved for 
members of the scheduled castes, and in the Province of Bombay 
for Mnrathas, shall he reserved hy reserving for members of those 
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castes or, as the case may be, for Marathas one ■. more seats in 
each of so many of the general territorial constituencies as may 
be necessary, so, however, that in each such constituency there 
shall be at least one unreserved seat. 

7. In a province in which any general se:*ts are reset ved 
for members of the scheduled castes, all members of those castes 
who are entitled to vote in a constituency tn which any m-; t is 
so reserved shall be entitled to take part in a primal \ election 
held for the purpose of electing four candidates for each seat so 
reserved and no member of those castes i>ot elected as a candi¬ 
date at such an election shall he qualified to hold- 

(a) a scat so reserved in that constituency; 

( h) if it is so prescribed as . espeets that Province, any seat 
in that constituency 

In relation to bye-elections 'his paragraph shall have effect 
with such adaptations and modifications as may be prescribed. 

8. The persons to fill the seats specified in columns fifteen 
tn nineteen of the 'Fable of Seats as seats to be filled by women 
shall be chosen in territorial constituencies, which shall be either - 

(a) constituencies formed under paragraph five of this 
Schedule; or 

(h) constituencies specially formed for tin purpose of elect¬ 
ing women members 

9. 'File provisions ot the Sixth Schedule to this Act shall 
have effect with respect to the persons who arc entitled to vote 
at elections in the territorial constituencies mentioned in para¬ 
graphs five and eight of this Schedule. 

10. In a Province in which any seats are to be filled by re¬ 
presentatives of backward anas or backward tribes, representa¬ 
tives of commerce, industry, mining and planting, representa¬ 
tives of landholders, representatives of uni\ersities or represen¬ 
tatives of labour, persons to fill those seats, and in Hihar the 
person to fill the Indian Christian seat, shall be chosen in such 
manner as may be prescribed : 

Provided that in a Province in which any seats arc to be 
filled by representatives of backward areas or backward tribes 
some or all of those seats may, if it is so prescribed, be treated 
in the prescribed manner as additional general seats to he re¬ 
served for representatives of such areas or tribes. 

11. In the Punjab the landholder’s seat to be filled by a 
Tumandar shall be assigned to such constituency as may be 
prescribed. 

12. A person shall not be qualified to hold a seat, in the 
legislative Assembly of a Province unless— 
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(a) in the case of a seat to bo filled by a woman, by a Euro¬ 
pean, by an Indian Christian, by a representative of 
backward areas or backward tribes, by a representa¬ 
tive of commerce, industry, mining and planting, by 
a representative of universities or by a representative 
of labour, he possesses such qualifications as may be 
prescribed; and 

(M in the case of any other seat, he is entitled to vote in 
the choice of a member to fill that seat or any other 
seat of a similar class in that Province. 

Legislative Councils 

13. The allocation of seats in the Legislative Councils of 
Provinces having such Councils shall be as shown in the relevant 
Table of Seats appended to this Schedule. 

14. In the Legislative Council of each Province specified in 
the first column of the Table of Seats there shall be the number 
of seats specified in the second column opposite to that Province, 
and of those seats— 

(а) the number specified in the third column shall be general 

seats; 

(б) the numbers specified in the fourth, fifth and sixth' 

columns shall be seats to be filled by persons chosen 
to represent respectively the Muhammadan community, 
the European community and the Indian Christian 
community; 

(c) the number specified in the seventh column shall be scats 

to be filled by persons elerted bv the members of the 
Legislative Assembly of the Province in accordance 
with the svstem of proportional representation by 
means of the single transferable vote; and 

(d) the number specified in the eighth column shall be seats 

to be filled by persons chosen by the Governor in his 
discretion. 

15. A Province, exclusive of any portion thereof which His 
Majesty in Council may deem unsuitable for inclusion in any con¬ 
stituency or in anv constituency of any particular class, shall be 
divided into territorial constituencies— 

(i) for the purpose of electing persons to fill the general 

seats; 

(ii) for the purpose of electing persons to fill the Muham¬ 

madan seats; 

fiii) for the purpose of electing persons to fill the European 
seats; 
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(iv) for the purpose of electing persons to All the Indian 
Christian scats, if any, 

or, if as respects any class of constituency it is so prescribed, 
may form one territorial constituency. 

In the case of each such class of constituency as aforesaid 
the total number of seals available shall be distributed between 
the constituencies by the assignment of one or more of those 
seats to each constituency. 

16. At an election in a constituency to (ill a general seat, 
persons entitled to vote in a Muhammadan constituency, a Euro¬ 
pean constituency, or an Indian Christian constituency shall 
not be entitled to vote 

In the case of a. Muhammadan constituency, a European 
constituency, or an Indian Chustiun constituency no person 
shall be entitled to vot»- who is not, as the case may be, a Muham¬ 
madan, a European, or an Indian Christian. 

17. The qualifications entitling a person to vote in territorial 
constituencies at elections of members of a Provincial Legisla¬ 
tive Council, and the qualifications to be possessed by members 
of such Councils, shall be such as may be prescribed. 

18. The term of oflice of a member of the Legislative 
Council of a Province, other thr.a a member chosen to fill a casual 
vacancy, shall be nine years, but upon the first constitution of 
the Council the Governor in his discretion shall make by order 
such provision as he thinks fit, by curtailing the term of office of 
some of the members then chosen, for securing that, as nearly as 
may be, one-third of the members holding scats of each class shall 
retire in every third year thereafter. 

A member chosen to fill a casual vacancy shall be chosen to 
serve for the remainder of his predecessor’s term of office. 

General 

19. In the foregoing provisions of this Schedule the follow¬ 
ing expressions have the meanings hereby assigned to them, that 
is to say,— 

“a European”,, ‘‘an Anglo-Indian,” "an Indian Christian” 
and "the scheduled castes” have the same meanings 
respectively as they have in Part I of the First Sche¬ 
dule to this Act; 

“backward areas” and "backward tribes” mean respectively 
such areas and tribes as His Majesty in Council may 
from time to time declare to be areas and tribes to 
which a special system of representation is more 
appropriate; and 
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-‘'prescribed” means prescribed by 11 is Majesty in Council 
or, so far as regards any matter which under this Act 
the Provincial Legislature or the Governor are com¬ 
petent to regulate, prescribed by an Act of that 
Legislature or by a rule made under the next succeed¬ 
ing paragraph. 

20. In so far as provision with respect to any matter is not 
made by this Act or by Ilis Majesty in Council or, after the con¬ 
stitution of the Provincial Legislature, by Act of that Legislature 
(where the matter is one with respect to which that Legislature is 
competent to make laws), the Governor, exercising his individual 
judgment, may make rules for carrying into effect the foregoing 
provisions of this Schedule and the provisions of the Sixth 
Schedule and securing the due constitution of the Provincial 
Legislature and in particular, but without prejudice to the gene¬ 
rality of the foregoing words, with respect to— 

(i) the notification of vacancies, including casual vacancies, 

and the proceedings to Ik* taken lor filling vacancies; 

(ii) the nomination of candidates; 

(iii) the conduct of elections, including the application to 
elections of the principle of proportional representation 
by means of the single transferable vote, and the rules 
to regulate elections where certain of the seats to be 
filled arc reserved for members of t ho scheduled classes, 
or in the case of Bombay for Marathas, or where certain 
of the seats allotted to any community must be held 
by a woman or by a specified type of landholder; 

(iv) the expenses of candidates at elections; 

(v) corrupt practices and other offences at or in connection 
with elections; 

(vi) the decision of doubts and disputes arising out of or in 
connection with elections; and 

(vii) the manner in which the rules are to be carried into 
effect. 
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GOVERNMENT OF INDIA ACT. 1^5 
SIXTH SCHEDULE 
PROVISIONS AS TO FRANCHISE 
PAR I' I 
General 

1. There shall he an electoral roll for every territorial con¬ 
stituency and no person who is not, and, except as expressly 
provided by this Schedule, every person who is, for the time 
being 1 included in- the electoral roll for any such constituency 
shall be entitled to vote in that constituency. 

2. The electoral rolls for the teiritorial constituencies shall 
be made up and from time to time ir. whole 01 in part revised by 
reference to such date, in this Schedule referred to as “the pres¬ 
cribed date,” as mav be directed in each case by the Governor, 
exercising- his individual judgment 

3. No person shall be included in the electoral roll for any 
territorial constituency unless he has attained the age of twenty- 
one years and is either— 

(a) a British subject; or 

(b) the Ruler or a subject of a Federated State; or 

(r) if and so far as it is so prescribed with respect to any 
Province, and subject to any prescribed conditions, the 
Ruler or a subject of any other Indian State. 

4. No person shall be included in the electoral roll for, or 
vote at any election in, any territorial constituency if he is of un¬ 
sound mind and stands so declared by a competent court. 

5. No person shall be included in the electoral roll for a Sikh 
constituency, a Muhammadan constituency, an Anglo-Indian 
constituency, a European constituency or an Indian Christian 
constituency unless he is a Sikh, a Muhammadan, an Anglo-In¬ 
dian, a European or an Indian Christian, as the case may be. 

ft. No person who is or is entitled to be included in the 
electoral roll for any Sikh constituency, Muhammadan constituen¬ 
cy, Anglo-Indian constituency, European constituency or Indian 
Christian constituency in any Province shall be included in the 
electoral roll for a general constituency in that Province, or vote 
at any election to fill a general scat therein : 

Provided that this paragraph shall not apply in relation to 
the general seats reserved for women in Assam and Orissa or the 
constituencies for the election of persons to fill those seats. 

7. No person shall in any Province vote at a general election 
in more than one territorial constituency, and in each Province 
such provisions, if any, as may be prescribed in relation to that 
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Province shall have effect for the purpose of preventing persons 
being included in the electoral roll for more than one territorial 
constituency in the Province : 

Provided that, in any Province in which territorial constitu¬ 
encies have been specially formed for the purpose of electing 
women members, nothing in this paragraph or in any such provi¬ 
sions shall prevent a person from being included in the electoral 
roll for, and voting at a general election in, one territorial consti¬ 
tuency so formed and also one territorial constituency not so 
formed. 


8. No person shall be included in the electoral roll for, or 

vote at any election in, a territorial constituency if he is for the 
time being disqualified from voting under the 
provisions of any such Order in Council, Act of 

the Provincial Legislature or rules made by the 

Governor ns may be made or passed under this Act with 
respect to corrupt practices and other offences in connection with 
elections, and the name of any person who becomes so disqualified 
shall forthwith be struck off all the electoral rolls for territorial 
constituencies in which it may be ineuded. 

9. No person shall vote at any election'in any territorial 
constituency, if he is for the time being undergoing 
a sentence of transportation, penal servitude, or imprisonment. 

10. The following provisions shall have effect with respect 
to the enfranchisement of women in respect of the qualifications 
of their husbands— 

fd) a woman who, at the date of the death of her husband, 
is included in an electoral roll for a territorial consti¬ 
tuency by virtue of his qualifications shall, notwith¬ 
standing anything in the subsequent provisions of this 
Schedule, continue to be on the roll for that constitu¬ 
ency unless she remarries or becomes disqualified 
under the foregoing provisions of this Schedule for 
inclusion in that roll; 

(b) not more than one woman shall at any one time appear 
in the electoral rolls for thp territorial constituencies in 
a Province in respect of the qualifications of any parti¬ 
cular man and any question which of several women 
is to be selected for inclusion shall be determined in 
the prescribed manner : 

Provided that, if a woman who is entitled by virtue of sub-para¬ 
graph (a) of this paragraph to remain on the roll of a territorial 
constituency changes her place of residence, then, if she so desires, 
she may, on any subsequent revision of the roll, be transferred 
to the roll of such other territorial constituency as mav be appro- 
priatf. ... , . 
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11. For the purposes of this Schedule am property owned, 
held, or occupied or payment made by, or assessment made on, a 
person as a trustee, guardian, administrator or receiver or in any 
other fiduciary capacity, shall, except as otherwise express!) pro¬ 
vided in this Schedule, be left out of account. 

12. This Schedule shall have effect as if anj reference therein 
to an officer, non-commissioned officer, or soldier of His Majesty’s 
regular military forces included a reference to an officer or’ man 
of any British India police force, not being an officer or man whq 
has been dismissed or discharged from that force for disciplinary 
reasons, and a reference to an officer, non-commissioned officer 
or soldier of the Auxiliary Force (Indiajf or the Indian Territorial 
Force, not being an officer, non-commissioned officer or soldier 
who has been dismissed or discharged from Ihe force for discip¬ 
linary reasons, or has served in the force for leas than four years. 

13. —(1) In this Schedule, except where the context other¬ 
wise requires— 

‘‘territorial constituency” means one of the territorial consti¬ 
tuencies mentioned in paragraphs five and eight of the 
Fifth Schedule to this Act; 

“European,” “Anglo-Indian,” “Indian Christian” and 
“scheduled castes” have the same meanings respectively 
as they have in Part I of the First Schedule to this Act; 

"Indian Christian constituency” docs not include any consti¬ 
tuent') which may be formed for choosing persons to fill 
the Indian Christian scat in Bihar; 

“person” does not include a body of persons; 

“prescribed,” except in the phrase “the prescribed date,” 
has the same meaning as in the Fifth Schedule to this 
Act; 

“previous financial year,” “previous Bengali year” and 
“previous fasti year” mean, respectively, the financial 
year, the Bengali year, and the fasli year immediately 
preceding that in which the prescribed date falls; 
“house” and “building” include, respectively, a part of a 
house or building separately occupied as a dwelling or for 
the purposes of any tiade, business, or profession; 

"literate” means, in relation to any person, able to read and 
write in some language or dialect selected by him, being 
a language or dialect in common use in some part of 
India; 

“cantonment” means a cantonment for the purposes of the 
Cantonments Act, 1024, and “cantonment record” means 
a rerord prepared under that Act. 
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(2) Ail) reference in this Schedule lo “urban constituencies” 
or “rural constituencies” shall be construed as a reference to such 
territorial constituencies as may be classified as urban or rural 
constituencies, respectively, by an Order in Council delimiting 
territorial constituencies: 

Provided that ail) such Order in Council may direct that any 
Anglo-Indian constituency, buropcan constituency, or Indian 
Christian constituent) shall be uccmed to be an urban constituency 
lor some purposes and a rural constituency for other purposes. 

(3) Any reference in this Schedule to persons assessed to in¬ 
come tax in any financial year shall he deemed to include a re¬ 
ference to any partner in a firm assessed to income tax in that 
year if his share ol the firm’s income on which income tax was 
so assessed is certified in the prescribed manner to have been not 
less than the minimum on which the tax is leviable. 

(4) 11 any question arises under tins Schedule whether an) 
person is or is not a Sikh, he shall be deemed to be a Sikh il and 
only if he makes in the prescribed manner a declaration in the 
prescribed lorm that he is a Sikh. 

(5) Any reference in this Schedule to a retired, pensioned or 
discharged officer, non-commissioned ollieer or soldier ol any 
force shall be deemed not to include a reference to any person who 
has been dismissed or discharged from that force for disciplinary 
reasons. 

(6) Any reference in this Schedule to all or an) of the pro¬ 
visions of any Indian Act shall be construed as a reference to those 
provisions as amended by or under am other Act or, if those 
provisions are repealed and re-enacted with or without modifica¬ 
tion, to tlic provisions so re-enacted. 

( 7 ) 1/ boundaries of any district or other administrative 
area mentioned in this Schedule are altered, any reference in this 
Schedule to that district or area shall thereafter be taken as a 
reference to the district or area as altered. 

PART 11 

MADRAS 

General Requirement u.v to Residence 

i. No person shall be qualified to be included in the electoral 
toll for a territorial constituency unless he has resided in a house 
in the constituency for n period or not less than one hundred and 
twenty days in the previous financial year. 

A person is deemed to reside in a house if he sometimes uses 
ft as a sleeping place and a person is not deemed to cease to reside 
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in a house merely because he is absent from it or has anoher dwell¬ 
ing- in whirl] he resides, if he is at libertj to return to the house 
at any time and has not abandoned his intention of returning. 

Qualifications dependent on Taxation 

2. Subject t ■ j the provisions of Part 1 of this Schedule and 
to any o\erriding p-ovisions of this Part of this Schedule, a person 
shall be qualified to he included in the electoral roll for anv terri¬ 
torial constituency if in the previous financial vear he— 

(a) paid lax under the Madras Motor Vehicles Taxation Act, 

1931, for the wholi of that year; or 

(b) paid for both the half years of that year to a municipali¬ 

ty, local board or cantonment nuthorit\ in the Pro¬ 
vince profession ta\ undci the Madras City Municipal 
Ad, 1919, the Madras Dislrict Municipalities Act. 
1920, the Madras Local Hoards \ct, 1920, or the 
Cantonments Act, 1924; or 

(c) paid for both the half years of that year to a municipality 

or cantonment authority in tin- Province property tax 
under any of the said Acts; or 

(d) paid for both the half years of that year house tux under 

the Madras Local Hoards Act, 1920; or 

(e) occupied as sole tenant throughout tiiat year rf house 

in respecl of which property tax or house tax has been 
paid for both the half years of that year under any of 
the Acts mentioned in this paragraph; or 
{{) was assessed to income tax. 

Qualifications dependent on Property, tkc. 

3. Subject as aforesaid, a person shall aho be qualified to be 
included in the electoral roll for am territorial constituency if 
lie- 

(u| was on the last day of the previous fasli year a registered 
land holder, innmdur, ryot wari pattadar or occupancy 
ryot under the Madras Estates Land Act, 1908; or 
(b) was in and for the previous fasli year assessed to ground 
rent payable to the Government of the Province; or 
(r) was throughout the previous fasli year a kanamdar or 
kuzhikananidnr or the holder of a kudiyiruppu or a 
verumpattamdnr having fixity of tenure, each of these 
terms having the meaning assigned to it in the Malabar 
Tenancy Act, 1929; or 

(d) was throughout the previous fasli year a mortgagee with 
possession or lessee, under a registered instrument, of 
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immovable property in the Province (other than house 
property) of an annual rent value, in the case of an 
urban constituency, of not less than one hundred 
rupees, and, in the case of a rural constituency of not 
less than fifty rupees. 

4. —(1) Sub-paragraph (u) of the last preceding paragraph 
shall not apply in relation to registered joint landholders, regis¬ 
tered joint inamdars, registered joint rvotwnri pattadars or regis¬ 
tered joint occupancy rvots, but in relation to such persons (being 
persons so registered on the last day of tin* previous fasli year) 
the following provisions of this paragraph shall have effect. 

(a) Where the joint holding of any joint landholders or 
joint holders of a whole-inam village is of an annual rental of one 
thousand rupees - or upwards, then, subject to the provisions of 
Part I of this Schedule and to any overriding provisions of this 
Part of this Schedule, one registered joint holder for every com¬ 
plete five hundred rupees of the annual rental of the joint holding 
shall be qualified to be included in the electoral roll of the appro¬ 
priate territorial constituency. 

(3) Where the annual assessment, rent or kist of the joint 
holding of joint holders of a minor inam, a rvotwnri patta or an 
estate patta is one hundred rupees or upwards, then, subject as 
aforesaid, one registered joint holder for ever) complete fifty 
rupees of the annual assessment, rent or kist shall he qualified to 
lie included in ihe electoral roll of llie appropriate territorial 
constituency. 

(4) In other cases, one of the registered joint holders shall, 
subject as aforesaid, he qualified to be included in the electoral 
roll of the appropriate territorial constituency. 

(5) The registered holders to be included under this para¬ 
graph in an elei toral roll in respect of a joint bolding shall be 
those nominated in an application in that behalf, signed by a 
majority of the registered joint holders. 

Qualification by reason of Guardianship 

5. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency if 
he is on the prescribed date the guardian of a minor who bv virtue 
of the foregoing provisions of this Part of this Schedule would 
have been entitled, to be included in the electoral roll for that 
constituency if he were of full age and satisfied the requirements 
of paragraph one of this Part of this Schedule. 

Qualification by reason of Literacy 

fi. Subject as aforesaid, a person shall also be qualified to hr 
included in the electoral roll for any territorial constituency if In 
is proved in the prescribed manner to he literate. 
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Qualification by reason of Service in T{is Majesty's Forces 

7. Subject as aforesaid, a person shall also be qualiliell to be 
included in ihe electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Additiomil Qualifications for JFonicn 

8. Subject as aforesaid, a person who is a woman shall also 
l>e qualified to be included in the electoral roll for any territorial 
constituency— 

(a) if she is the pensioned widow or the pensioned mother of 
a person who was an officer, non-commissioned officer, 
or soldier of His Maje«-,\’s tegular military forces; or 

(h) if her husband possesses- the qualifications requisite for 
the purpose of this paragraph. 

q. A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if he 
either— 

(til was assessed in the pre\ious financial yeai to income 
tax; or 

(h) is a retired, pensioned or discharged officer, non-com¬ 
missioned officer or soldier of His Majesty's rrgular 
military forces; or 

(c) occupied for not less than six months in the previous 

financial year a house in the City of Madras the annual 
value whereof was not less than sixty rupees, not being 
si house in am military or police lines; nr 

( d ) was assessed in the province in the previous financial 

year to tax on companies; or 

(e) was assessed in the Province in the previous financial 

year to an aggregate amount of nqt less than three 
rupees in respect of cither or both of the following 
taxes, namely properly tax or profession tax; or 
(/) is registered as a rvotwari pattadar or an inamdar of 
land the annual rent value whereof is not less than ten 
rupees; or 

(g) holds under a rvotwari pattadar or an inamdar a regis¬ 

tered lease of land the annual rent value whereof is not 
less than ten rupees; or 

(h) is registered jointly with the proprietor under section 

fourteen of the Malabar Land Registration Act, 1895, 
as the occupant of land the annual rent value whereof 
is not less than ten rupees; or 
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(*) is a landholder holding' an estate the annual rent value 
whereof is not less than ten rupees; or 
\j) holds as ryot, or as tenant under a landholder, land the 
annual r^nt value whereof is not less than ten rupees. 

Application necessary (>>r Enrolment in certain cases 

to. No person shall, by virtue of sub-paragraph (<*) of para¬ 
graph two, sub-paragraph (c) or sub-paragraph (d) of paragraph 
three, paragrapli five, paragraph six. or paragraph eight, of this 
Part of this Schedule, be included in the electoral roll of any terri¬ 
torial constituency unless application is made in the prescribed 
manner by him or, if it is so prescribed, on his behalf, that he 
should be so included : 

Provided that, except in r'ation to the original preparation 
of electoral rotls and revisions thereof within three years from the 
commencement of Part III of this Act, this naragraph shall, as 
respects women qualified bv \irtue of their husbands’ qualifica¬ 
tions. have effect only where the husband’s qualification is that 
mentioned in sub-paragraph (h) of paragraph nine of this Part 
of this Schedule. 

General Provisions as to Joint Property, &c. 

it.—( 1) Subject to the provisions of this paragraph, pro- 
nertv held and pavments made jointlv bv, and assessments made 
jointly on, more lhan one person, shall be left nut of account for 
the purposes of this Part of this Schedule. 

(2) Where anv such propertv, pavments or assessments would 
qualify a person if thev had been made bv or on him solely, then, 
subject to the provisions o»' Part I of this Schedule and to anv 
overriding provisions of this Part of this Schedule, one of those 
persons shall be Qualified in respect of the property, payment or 
assessment and that person shall be— 

(a) if the property is held, or the payments or assessments 
made, hv or on a Hindu joint family, the manager 
thereof; 

(h) if the property is held or the payments or assessments 
made by or on anv other joint family, the member 
thereof authorised in that behalf by the family them¬ 
selves ; 

' . (c) in any other case, the person authorised in that behalf by 
' a majority of the persons by or on whom the property 
is held or the payments or assessments made. 

(3) Nothing in this paragraph affects paragraph four of this 
Part of this Schedule, or the provisions of Part l of this Schedule 
relating to pirtners in firms assessed to income tax. 
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Interpretation, ike. 

•-—(i) lu this Schedule, in relation to Madras— 

"estate" means an estate as denned in the Madras Kstates 
Land Act, 1908; 

“fasli year” means a year ending on the thirtieth day ot June; 

‘•landholder" means a person owning an estate or pari ot 
an estate amt includes even person entitled to < olivet Hie 
rent ot the whole or part 01 an estate by virtue el .my 
iransicr front the owner or his predecessor in title or ot 
any order ol a competent court, or ot any provision ot 
law; 

“rent value" means the value as determined in accordance 
with the pro\ isions of section st venty-nine of the Madras 
Local lioarils Act, 1920, with reference to the accounts 
of the previous lash year or, in any case in which it is 
not possible so to determine the rent value, such value as 
appears to the registration olticer to be the rent value; 

“tenant" includes all persons who, wheher personally or by 
an agent, occupy a house or land under the owner or 
landholder or intermediate landholder, whether or not 
rent is paid to the owner, landholder or intermediate 
landholder, as the case may be, except that it docs not 
include any person occupying a house in military or 
police lines rent free by virtue of any office, service or 
employment. 

(2) A person who is paying or is liable to pay the rent of a 
house shall be deemed to occupy it. 


PARI' 111 


BOMBAY 

tienerat requirement as to resilience 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he satisfies the require¬ 
ment as to residence in relation to that constituency. 

For the purposes of this Pari of this Schedule a person shall 
be deemed to satisfy the requirement as to residence— 

(a) in relation to a Bombay city constituency, if he has for 

a period of not less than one hundred and eighty days 
in the previous financial year resided in a house in the 
city of Bombay or in the Thana mahal or the South 
Salsette taluka; 

(b) in relation to any other urban constituency, if he has for. 

a period of not less than one hundred and eighty days 
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in the previous financial year resided in a house in 
the constituency or within two miles of the boundary 
thereof; 

(c'J iii the case of a rural constituency, if he has for a period 
of not less than one hundred and eighty days in the 
previous financial year resided in a house in the 
constituency, or in a contiguous constituency of the 
same communal description : 

Provided that a person shall be deemed to satisfy the require¬ 
ment as to residence in relation to any European or Anglo-Indian 
territorial constituency if he has for a period of not less than one 
hundred and eighty days in the previous financial year resided 
in a house in the Province. 

A person is deemed to reside in a house if he sometimes uses 
it as a sleeping place, and a person is not deemed to cease to 
reside in a house merely because he is abscnL from it or has an¬ 
other dwelling in which he resides, if he is at liberty to return to 
the house at any time and lias not abandoned his intention of 
returning. 


Qualifications dependent on taxation 

2. Subject to the provisions ot Part 1 of this Schedule and 
to any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any terri¬ 
torial constituency, if he was assessed during the previous financial 
year to income tax. 

Qualifications dependent on property 

3. Subject as aforesaid a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he— 

(a) holds in his own right, or occupies as a tenant, alienated 

or unalienated land or land on talukdari tenure, being 
land in the constituency assessed at, or of the assess¬ 
able value of, not less than eight rupees land revenue; 
or 

(b) is the alienee of the right of the Government to the pay¬ 

ment of rent or land revenue amounting to not less 
than eight rupees in respect of alienated land in the 
constituency; or 

(c) is a khot or sharer in a khoti village( in the constituency, 

or a sharer in a bhagdari or narwadari village in the 
constituency, and is responsible for the payment of not 
less than eight rupees land revenue; or 
(<f) occupies in the constituency as owner or tenant a house 
or building, situate in the city of Bombay or In any 
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municipal borough, municipal district, cantonment or 
notified area, and having at least the appropriate value. 

In sub-paragraph ( d) of this paragraph, the expression “the 
appropriate value” means— 

(i) in relation to a house or building situate within the city 

of Bombay, an annual rental value of sixty rupees; 

(ii) in relation to a house or building situate outside tin- 

city of Bombay but in an area in which a lax is based 
on the annual rental value of houses or buildings, an 
annual rental value of eighteen rupees ; 

(iii) in relation to any other house or building, a capital 
value of seven hundred and fifty rupees. 

Eii ucational q mhfica t inn 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is proved in the prescribed manner to have passed the matri¬ 
culation or school leaving examination of the University of Bom¬ 
bay, or an examination prescribed as at least equivalent to either 
of those examinations, or, if it is so prescribed, any other pres¬ 
cribed examination, not lower than a vernacular final examination. 

3. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency if 
he is a retired, pensioned or discharged officer, non-commission¬ 
ed officer or sodicr of His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall 
also be qualified to he included in the electoral roll for any terri¬ 
torial constituency— 

(«) if she is the pensioned widow or the pensioned mother of 
a person who was an officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces; or 

(b) if she is shown in the prescribed manner to be literate; 

or 

(c) if her husband possesses the qualifications requisite for 

the purposes of this paragraph. 

7. A husband shall not be deemed t6 possess the qualifica¬ 
tions requisite for the purposes of the last preceding paragraph 
unless he satisfies the requirement as to residence in relation to the 
constituency in question, but subject as aforesaid a husband shall 
be deemed to possess the said qualifications if— 

(a) in the previous financial year, he was assessed to income 
, . ;tax; or; . ‘ 
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(b) he is a retired, pensioned or discharged officer, non-com¬ 

missioned officer or soldier of His Majesty’s regular 
military forces; or 

(c) in the constituency he holds in his own right or occupies 

as tenant alienated or unalienated land or land on taluk- 
dari tenure assessed at, or of the assessable value of, 
not less than sixteen rupees land revenue in the l’anch- 
Mahals sub-division of the Broach and I’anch-Mahals 
district or in the Katnagiri district, or not less than 
thirty-two rupees land revenue elsewhere; or 

(d) he is the alienee of the right of the Government to the 

payment of rent or land revenue in respect of alienated 
land in the constituency amounting to not less than 
sixteen rupees in the I'anch-Mahals sub-division of the 
Broach and I’anch-Mahals district or in the Ratnagiri 
district and to not less than thirty-two rupees else¬ 
where ; or 

fr) he is a khot or sharer in a khoti \illage in the constitu¬ 
ency or a sharer in a bhagdari or narwadari village 
in the constituency and, in either case, is responsible 
for the payment, in the I’anch-Mahals sub-division of 
the Broach and I'anch-jUahals district or in tilt* 
Ratnagiri district, of not less than sixteen rupees land 
revenue, and, elsewhere, of not less than thirty-two 
rupees land revenue; or 

(/) he occupies as owner or tenant in the constituency a 
house or building situate in the city of Bombay or in a 
municipal borough, municipal district, cantonment or 
notified area and having at least the appropriate value. 

In sub-paragraph (f) of this paragraph, the expression 
‘‘appropriate value’’ • means— 

(i) in relation to a house or building in the city of Bombay, 

an annual rental value of one hundred and twenty 
rupees; 

(ii) in relation to a house or building in the I’anch-Mahals 

sub-division of the Broach and Panch-Mahals district 
or the Ratnagiri district, situate in an area in which 
any tax is based on the annual rental value of houses 
or buildings, an annual rental value of twenty-four 
rupees; 

fiii) in relation to any other house or building in the I’anch- 
Mahals sub-division of the Broach and I’anch-Mahals 
district or the Ratnagiri district, a capital value of 
one thousand rupees; 

(iv) in relation to a house or building in any other area in 
which any tax is based on the annual rental value of 
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houses or buildings, an annual rental value of thirty-six 
rupees;' and 

(v) in relation to any other house or building, a capital value 
of one thousand five, hundred rupees. 

Special qualification far scheduled tastes 

8. Subject as aforesaid, a person who is a member ot the 
scheduled castes shall also he qualified to be included in the elec¬ 
toral roll for any territorial constituency if either— 

(a) he is shown in the prescribed manner to be literate; or 

(/1) he was at any time during the vear ending on the thirty- 
first day of December next preceding the prescribed 
date a person actually performing in the Province the 
duties of an interior village office, whether hereditary 
or not: 

Provided that a person who has been dismissed .for miscon¬ 
duct and has not been re-employed shall not by virtue of sub- 
paragraph ( h ) of this paragraph be qualified to be entered in any 
electoral roll. 

Application necessary far enrolment in certain cas 's 
No person shall by virtue of paragraph four or of para¬ 
graph six of this part of this Schedule Ik* included in the electoral 
roll for any territorial constituency unless application is made in 
the prescribed manner by him or, if it is so prescribed, on his 
behalf, that he should be so included: 

Provided that, except in relation to the original preparation 
of electoral rolls and revisions thereof within three years from the 
commencement of Part III of this Act, this paragraph shall, in 
relation to women qualified by virtue of their husbands’ quali¬ 
fications, have effect only where the husband’s qualification is that 
mentioned in sub-paragraph (h) of paragraph seven of this Part 
of this Schedule. 

Provisions as to Joint Properly, ike. 

10.—(1) Subject to the provisions of this paragraph, any 
reference in this Part of this Schedule to land or other immovable 
property, or to rent or land revenue in respect of alienated land, 
shall, in relation to any persons who are co-sharers in such land, 
property, rent or land revenue, Ik* construed as a reference to the 
respective shares of those persons. 

(2) Where two or more persons occupy any house, the rental 
value of the house shall, in relation to each of those persons, be 
deemed to be the rental value thereof divided by the number of 
those persons. 

(3) Where property is owned, held or occupied, or payments 
are made, jointly by, or assessments are made jointly on, the 
members of a joint family, and the property, payments or assess- 
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meats would qualify a person if they had been owned, held, 
occupied or made by or on him solely, then, subject to the provi¬ 
sions of Part I of this Schedule and to any overriding provisions 
of this Part of this Schedule, one member of the family shall be 
qualified in respect of the property, payment or assessment, and 
that person shall be, in the case of a Hindu joint family, the 
manager thereof and, in other cases, the member authorisd in that 
behalf by the family themselves. 

Save as aforesaid, any property owned, held or occupied, or 
payments made, jointly by, or assessments made jointly on, the 
members of a joint family shall be left out of account for the pur¬ 
poses of this Part of this Schedule. 

(4) Nothing in this paragraph affects the provisions of Part 
I of this Schedule relating to partners in firms assessed to income 
tax. 

Interpretation, ike. 

11.—(1) In this Schedule, in relation to Bombay— 

“holder” means a person lawfully in possession of land, 
whether his possession is actual or not, and “hold” shall 
be construed accordingly; 

“tenant” means a lessee, whether holding under an instru¬ 
ment or under an oral agreement, and includes a mort¬ 
gagee of a tenant’s rights with possession, and, in re¬ 
lation to a house not situate in military or police lines, 
also includes any person occupying the house ren-free 
by virtue of any office, service or employment ; 

“Bombay city constituency” means a constituency comprising 
any part of the city of Bombay. 

(2) The value of any machinery, furniture or equipment con¬ 
tained in or situate upon any house or building shall not be includ¬ 
ed in estimating for the purposes of this Part of this Schedule the 
rental value or the capital value of the house or building. 

(3) In computing for the purposes of this Part of this Sche¬ 
dule the assessable value of any land, regard shall be had to the 
average rate of assessment on assessed land in the same village 
or, if there is no such land in the same village, the average rate 
of assessment on assessed land in the nearest village containing 
assessed land. 

PART IV 
BENGAL 

(leneral requirement as to residence 

1_(1) A person shall not be qualified to be included in the ' 

electoral roll for any territorial constituency unless he has a place 
of residence in that constituency : 

Provided that— 
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(<i) iii the case of a Calcutta constituency, the provisions of 
this paragraph shall be deemed to be comp'ied with in 
relation to any person if he has a place of residence 
in Calcutta and a place of business within the constitu¬ 
ency; 

(/») in the case of a European constituency, the provisions 
of this paragraph shall be deemed to be complied with 
in relation to any person if he is actually 1 mployr.d any¬ 
where in Bengal but is absent from Bengal on lea\.» 
from his employment. 

(2) In this paragraph “a place of residence” means a place 
where a person ordinarily and actually resides during the greater 
part of the year. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any terri¬ 
torial constituency if he— 

(«) has paid before the expiration of the previous year any 
sum as tax under the Bengal Motor Vehicles Tax Act, 
1932, in respect of that year; or 

(/>) was assessed during the previous year to income tax; or 

|c) was during the previous year entered in the municipal 
assessment book or licence register, or any other 
authorised register maintained by the corporation of 
Calcutta, as having paid in respect of that year either 
directly or indirectly any sum as consolidated rate, tax 
or licence fee to the corporation; or 

(«i) has paid during and in respect of the previous year muni¬ 
cipal or cantonment taxes or fees of not less than 
eight annas, or road and public works cesses under the 
Cess Act, 1880, of not less than eight annas, or 
Chaukidari tax under the Village Chaukidari Act, 1870, 
of not less than six annas, or union rate under the 
Bengal Village Self-Government Act, 1919, of not less 
than six annas. 

Qualifications depeiiding on property 

3. Subject as aforesaid, a person shall also be qualified to 
l.c included in the electoral roll of any territorial constituency if 
•it any time during the previous financial or Bengali year he has 
occupied by virtue of his employment a house in the Province the 
annual valuation of which is not less than forty-two rupees. 

In this paragraph "annual valuation” means the annual rent 
of the house as ascertained from any accounts of the employer of 
the person in question which are required by or under any law to 
he regularly audited or, if the annual valuation is not so ascer¬ 
tainable, one-tenth of the' annual remuneration received by the 
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person in question for the employment by virtue of which he 
occupies it. 

Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner- to have passed the matricula¬ 
tion examination of any prescribed university, or an examination 
prescribed as at least equivalent to any such examination, or if it 
is so prescribed, any other prescribed examination, not lower than 
a final middle school examination. 

Qualification by reason of service in ITis Majesty's forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Additional qualifications for women 

b. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or the pensioned 
mother of a person who was an officer, non-commissioned officer 
or soldier of His Majesty's regular military forces or if her hus¬ 
band possesses the qualifications requisite for the purposes of this 
paragraph or if she is shown in tin- prescribed manner to be 
literate : 

Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the com¬ 
mencement of Part III of this Act, this paragraph shall have 
effect as if the words “or if she is shown in the prescribed man¬ 
ner to be literate” were omitted therefrom. 

7. In relation to a Calcutta constituency, a husband shall 
be deemed to possess the qualifications requisite for the purposes 
of the last preceding paragraph if— 

(o) he was during the previous year entered in the municipal 
assessment book as the owner and occupier of any land 
or building in Calcutta separately numbered and valued 
for assessment purposes at not less than one hundred 
and fifty rupees per annum, or as the owner or occupier 
of any land or building in Calcutta separately num¬ 
bered and valued for assessment purposes at not less 
than three hundred rupees per annum and paid during 
that year his share of the consolidated rate on the land 
or building; or 

(b) he has paid during and in respect of the previous year 
on his sole account and in his own name not less than 
twenty-four rupees cither in respect of the taxes levied 
under Chapter XI, or in respect of the taxes levied 
under Chapter XII, of the Calcutta Municipal Act, 

1923; or 
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(cj his name is entered in the municipal assessment book in 
respect of any land or bunding in Calcutta in respect 
of which not less than twenty-tour rupees was paid in 
the previous year in respect of the consolidated rate. 

8. In relation to an urban constituency which is not a 
Calcutta constituency, a husband shall be deemi d to possess the 
qualifications requisite for the said purposes if, during and in 
•respect of the previous year, iic paid, m the municipality o' How¬ 
rah, municipal taxes or fees of not less than three rupees, <>■-, in 
any other municipal area or cantonment in the province, municipal 
or cantonment taxes or fees of not less than one rup. e, eight 
annas. 

9. In relation to a rural constituency, a husband shall be deem¬ 
ed to possess the qualifications requisite for the said purpose if, 
during and in respect of the p-evious yeai, he paid not less 
than one rupee eight <iunas in respect of munici¬ 
pal taxes or fees, or not less than one rupee in respect of road 
and public works cesses under ihe ('ess Act, 1880, or not less 
than two rupees in respect of Chaukidari tax under the Village 
Chaukidari Act, 1870, or in respect ol union rate under the 
Bengal Village Self-Government Act, 1919. 

10. In relation to any territorial constituency, a husband 
shall he deemed to possess the qualifications requisite for the said 
purposes if he either is a retired, pensioned or discharged officer, 
non-commissioned officer or soldier of His Majesty’s regular 
military forces or was assessed in the precious year to income- 
tax, or paid before the expiration of the previous year any sum 
as tax under the Bengal Motor Vehicles Tax Act, it>3», in res¬ 
pect of that year. 

Special provisions its lo Darjeeling general consistneijcy 

11. Subject as aforesaid, a person shall also be qualified to 
he included in the electoral roll for any rural general constituency 
comprising any part of the Sailar, Kalimpnng and Kursenng sub¬ 
divisions of the Darjeeling district if that person either— 

|<i) has paid during and in respect of the previous year rent 
of not less than twenty rupees for any land in the Pro¬ 
vince situate in a municipal area or for any hired build¬ 
ing in the Province, or rent of not less than two rupees 
for any land in the* Province not situate in a municipal 
area; or 

(/») is the wife of a person who, during and in respect of the 
previous year, has paid rent of not less than sixty- 
rupees for any land in the Province situate in a munici¬ 
pal area or for any hired building in the Province, or 
rent of not less than six rupees for any land in the. 
Province not situate in a municipal area. 

Application necessary for enrolment in certain cases 

ia. No person shall by virtue of paragraph three or para¬ 
graph four of this Part of this Schedule he included in the electo- 
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ral roll of any territorial constituency, unless application is made 
in the prescribed manner by him, or, if it is so prescribed, on 
his behalf, that he should be so included. 

Special provisions as to Muhammadan women's constituency 

13. No man shall be included in the electoral roll for, or be 
entitled to vote at any election in, any Muhammadan constituency 
specially formed for the election of persons to fill the seats reserv¬ 
ed for women. 

Interpretation, &c. 

14. —(1) In this Schedule, in relation to Bengal,— 

“Calcutta” means Calcutta as defined in paragraph 11 of 

section three of the Calcutta Municipal Act, 1923; 

“a Calcutta constituency” means, subject to the provisions 
of this paragraph with respect to Anglo-Indian 
constituencies, European constituencies or Indian 
Christian constituencies, a constituency which com¬ 
prises any part of Calcutta; 

“previous year” means the previous financial year or the 
previous Bengali year, whichever is appropriate in the 
* particular case; 

“Bengali year” means a year ending on the last day of the 
Bengali month of Chaitra. 

(2) Notwithstanding anything in this paragraph, an Order in 
Council delimiting territorial constituencies may provide that any 
Anglo-Indian constituency, European constituency or Indian 
Christian constituency comprising any part of Calcutta, shall, for 
all or any of the purposes of this Part of this Schedule, be deemed 
not to he a Calcutta constituency. 

(3) Where property is held or payments are made jointly 
by, or assessments are made jointly on, the members of a joint 
family, the family shall be adupted as the unit for deciding whether 
the requisite qualification exists, and if it does exist the person 
qualified shall be, in the case of a Hindu joint family, the manager 
thereof, and in other cases the member authorised in that behalf by 
the family themselves : 

Provided that this paragiaph shall not apply where members 
of a joint family have separate accommodation and separate 
messing, and in any such case any reference in this Part of this 
Schedule to any property, payment or assessment shall be constru¬ 
ed as a reference to each member’s share of that property, pay¬ 
ment or assessment. 

PART V 

THE UNITED PROVINCES 
General requirement as to residence 
1.—(1) A person shall not be qualified to be included in the 
electoral roll for any territorial constituency unless lie is resident 
in the constituency. ■ , ' , ...... 
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(2) For the purposes of this Part of this Schedule a person 
shall be deemed to be resident in any area if he ordinarily lives in 
that area or maintains a dwelling house therein ready for occupa¬ 
tion in which he occasionally dwells. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any terri¬ 
torial constituency if he— 

(a) was assessed during the previous financial year to .n- 

comc tax; or 

(b) was, in any area wholly or partly within the constituency 

in which a municipal tax is in force, assessed in the 
previous financial year to municipal tax on an income 
of not-lcvi than one hundred and fifty rupees per 
annum. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is the owner or tenant of a house or building in the constituency 
the rental value whereof is not less than twenty-four tupces per 
annum. 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he— 

(a) owns land in the constituency on which land revenue of 

not less than five rupees per annum is payable; or 

(b) owns land in the constituency free of land revenue, if the 

land revenue nominally assessed on the land for deter¬ 
mining the amount of rates payable in respect of the 
land, either alone or together with any land revenue 
payable by him as owner of other land in the consti¬ 
tuency, amounts to not less than five rupees per 
annum; or 

(c) is a tenant of land in the constituency in respect of which 

rent of not less than ten rupees per annum, or rent in 
kind equivalent to not less than ten rupees per annum, 
is payable; or 

(d) is an under-proprietor in Oudh of land in the constituency 

in respect of which under-proprietary rent of not less 
than five rupees per annum is payable; or 

(e) in the case of a constituency comprising any part of the 

Hill Pattis of Kumaun, is resident in those Hill Pattis 
and, in the constituency, cither is owner of a fee simple 
estate in those Hill Pattis, or is assessed to the pay¬ 
ment of land revenue or cesses of any amount in those 
Hill Pattis, or is a.Khaikar, ... .. . 
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Educational qualification 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to have passed the upper pri¬ 
mary examination, or an examination which is prescribed as the 
equivalent thereof. 

Qualification by reason of service in llis Majesty’s forces 

6. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Special provision as to Shilpkars in the Hill Pattis of Kuinaun 

7. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency com¬ 
prising any part of the Hill Pattis of Kumaun if he is a Shilpkar 
resident in a village in those Hill Pattis and is in the prescribed 
manner selected and designated as their representative bv the 
Shilpkar families of that village. 

Additional qualifications for women 

8. Subject as aforesaid, a person who is a woman shall also 
J>e qualified to be included in the electoral roll for any territorial 
constituency— 

(a) if she is the pensioned widow or the pensioned mother 

of a person who was an officer, non-commissioned 
officer or soldier of His Majesty’s regular military 
forces; or 

(b) if she is proved in the prescribed manner to be literate; or 

(c) if her husband possesses the qualifications requisite for 

the purposes of this paragraph. 

9. In relation to any territorial constituency, a husband shall 
be deemed to possess the qualifications requisite for the purposes 
of the last preceding paragraph if— 

(a) he is the owner or tenant of a house or building in the 
* constituency, the rental value whereof is not less than 

thirty-six rupees per annum; or 

(b) was, in an area in which no house or building tax is in 

force, assessed in the previous year in the constituency 
to municipal tax on an income of not less than two 
hundred rupees per annum; or 

(c) owns land in the constituency in respect of which land 

revenue amounting to riot less than twenty-five rupees 
. per annum is payable ; or 

(d) owns land in the constituency free of land revenue, if the 

land revenue nominally assessed on the land for deter¬ 
mining the amount of rates payable in respect thereof, 
eitj&r alone or together with any land revenue payable 
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by him as owner in respect of other ’and in the con¬ 
stituency, amounts to not less than twenty-live rupees 
per annum; or ’ 

(e) is resident in the Hill Pattis of Kutnatm and, in the cons¬ 
tituency, either owns a fee simple estate situate in those 
Hill Pattis or is assessed to the payment of land revenue 
or cesses of any amount in those Hill Pattis, or is a 
Khaikar; or 

(/) is, in the constituency, a permanent tenure holder or a 
fixed rate tenant as defined in the Agra Tenancy Act, 
1926, or an under-proprietor or occupancy 'tenant as 
defined in the Oudh Rent Act, i88f\ and is liable as 
such to rent of not less than twenty-five rupees per 
annum; or 

(g) holds in the constituency as a tenant, land in respect of 
which a rent of not less than fifty rupees per annum or 
a rent in kind equivalent to not less than fifty rupees 
per annum is payable; or 

\h) was assessed in the previous financial year to income 
tax; or 

«/) is a retired, pensioned or discharged officer, non-commis¬ 
sioned officer or «oldier of His Majesty’s regular 
military forces. 

Application necessary for enrolment in certain cases 

10. —(t) No person shall by virtue of paragraph five or sub- 
paragraph (a) or suh-paragraph (h) of paragraph eight of this 
Part of this Schedule, or by virtue of her husband being a retired, 
pensioned or discharged officer, non-commissioned officer or 
soldier, be included in the electoral roll for any territorial consti¬ 
tuency unless application is made in the prescribed manner by, or 
if it is so prescribed, on behalf of, that person that that person 
should be so included. 

(2) On the preparation of the original electoral roll for any 
rural constituency or on any revision of the electoral roll for a 
rural constituency within three years from the commencement of 
Part III of this Act, no person shall by virtue of her husband 
possessing any of the other qualifications requisite for the purposes 
of the said paragraph eight be included in the electoral roll unless 
application is made in the prescribed manner by her, or if it is so 
prescribed, on her behalf, that she should be so included. 

Interpretation. Sic. 

11_(1) In this Schedule, in relation to the United Pro¬ 

vinces—“owner” does not include a mortgagee or a lessee, 
and “own” shall be construed accordingly; 

“tenant” as respects any land in a rural area means a 
tenant as defined in the Agra Tenancy Act, 1926, or the 
Oudh Rent Act, 1886, as the case may be, and does not 
include a sub-tenant, and as respects any house or 
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building means a person who occupies it on- payment ol 
rent, or in the case ot a house, not situate in military 
or police lines, a person who occupies it rent free by 
virtue of any office, service or employment; 
“under-proprietor” means an under-proprietor as defined 
in the Oudh Rent Act, 1886; 

“Khaikar” means a person recorded as such in the records 
of rights of land in the Hill Pattis of Kumaun ; 
“building” means a building as defined in the United Pro¬ 
vinces Municipalities Act, 1916; 

“rental value” means the value of a house or building bas¬ 
ed on the amount of annual rent; 

“municipal tax” and “house or building tax,” mean ttie 
taxes respectively known by those names imposed 
under the United Provinces Municipalities Act, 1916, 
the United Provinces Town Areas Act, 1914, and the 
Cantonments Act, 1924; 

“urban area” means a municipality or notified area as defin¬ 
ed in sub-section (9) of section two, and sub-section (2) 
of section three hundred and thirty-seven of the United 
Provinces Municipalities Act, 1916, or a town area as 
defined in the United Provinces Town Areas Act, 1914, 
or a cantonment; 

“rural area" means an area which is not an urban area. 

(2) Where property is held or payments are made jointly by, 
or assessments are made jointly on, the members of a joint family 
or joint tenancy, the family or tenancy shall be adopted as the unit 
for deciding whether under this Part of this Schedule the requisite 
qualification exists, and if it does exist, the person qualified 
shall be, in the case of a joint Hindu family, the manager thereof 
or, if there is no manager, the member nominated in that behalf by 
the majority of the family, and in other cases the member nominat¬ 
ed in that behalf by the family or tenancy concerned. 

PART VJ 
THE PUNJAB 

General requirements as to residence 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he is resident in the con¬ 
stituency. 

For the purposes of this Part of this Schedule proof that a 
person owns a family dwelling-house or a share in a family dwell¬ 
ing-house in a constituency and that that house has not during the 
twelve months preceding the prescribed date been let on rent either 
in whole or in part shall be sufficient evidence that that person is 
re'ident in the constituency. 
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Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for a territorial 
constituency if during the previous financial year either— 

(«) he was assessed to income tax, or was in the Province 
assessed in respect of any direct municipal or dim ♦ 
cantonment tax to an amount of not less than fifty- 
rupees ; or 

(b) he was in the Province assessed to haisiyat or profession 

tax to an amount of not less than two rupees, or, in 
districts in which no such tax exists, to any other direct 
tax imposed under the Punjab District Boards Act to 
an amount of not less than two rupees. 

Qualifications dependent on Property, &c. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
either— 

{'») is the owner of land in the Province assessed to land 
revenue of not less than five rupees per annum ; or 
(h) is a tenant with a right ot occupancy as defined in Chap¬ 
ter II of the Punjab Tenancy Act, 1887, in respect of 
land in the province assessed to land revenue of not 
less than five rupees per annum; or 

(c) is an assignee of land revenue in the Province amounting 

to not less than ten rupees per annum; or 

(d) is a tenant of not less than six acres of irrigated land in 

the constituency, or of not less than twelve acres of 
unirrigated land in the constituency; or 

(e) has throughout the twelve months immediately preceding 

the prescribed date owned immovable property in the 
Province of the value of not less than two thousand 
rupees or of an annual rental value of not less than 
sixty rupees, not being land assessed to land revenue; 
or 

(/) has throughout the twelve months preceding the prescrib¬ 
ed date occupied as tenant in the constituency immov¬ 
able property of an annual rental value of not less than 
sixty rupees, not being land assessed to land revenue; 
or 

( g) is a zaildar, inamdar, sufedposh or lambardar in the con¬ 
stituency : 

Provided that the provisions of sub-paragraph ( d) of this 
paragraph shall be deemed to be complied with in the case of a 
person who is the tenant of both irrigated and unirrigated land in 
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Hu* constituency if the sum of the area of that irrigated land and 
half the area ot that unirrigated land is not less than six acres. 

Educational Qualification 

4. Subject as aforesad, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to have attained the primary 
or an equivalent or higher educational standard. 

Qualification by reason of service in His Majesty's Forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier in His Majesty’s regular military forces. 

Additional Qualification for Women 

b. Subject as aforesaid a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or the pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if she is shown in the 
prescribed manner to be literate or if her husband possesses the 
qualifications requisite for the purposes of this paragraph. 

7. A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if he 
either— 

(a) during the previous financial year was assessed to income 
tax, or was assessed in the Province in respect of any 
direct municipal or cantonment tax to an amount of not 
less than fifty rupees; or 

(ft) is a retired, pensioned or discharged officer, non-com¬ 
missioned officer or soldier of His Majesty’s regular 
military forces; or 

(c) has throughout the twelve months preceding the pres¬ 
cribed date owned immovable property in the province 
of the value of not less than four thousand rupees or of 
an annual rental value of not less than ninety-six 
rupees, not being land assessed to land revenue; or 

Id) has throughout the twelve months preceding the pres¬ 
cribed date occupied as a tenant immovable property 
in the constituency of an annual rental value of not 
less than ninety-six rupees, not being land assessed to 
land revenue; or 

(e) is the owner of land in the Province assessed to land 
revenue of not less than twenty-five rupees per annum; 
or 

(/) is the assignee of land revenue in the Province amounting’ 
to not less than fifty rupees per annum; or 
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(g) is a tenant or lessee under the terms of a lease for a 

period of not less than three years of Crown 1 . ml in the 
constituency for which an annual rent of not less than 
twenty-five rupees is payable; or 

(h) is a tenant with a right of occupancy as defined in 

Chapter II of the Punjab Tenancy Act, 1887, in respect 
of land assessed to land revenue of not less than 
twenty-five rupees per annum : 

Provided that for the purposes of sub-paragraph ( g) of ibis 
paragraph, where the amount payable by any tenant or lessee is 
assessed from harvest to harvest, the annual rem payable by him 
shall be deemed to be the annual average of the amounts payable 
by him in the three years preceding that in which the prescribed 
date falls. 

Special Qualification for 'Scheduled Cables 

8. Subject as aforesaid a person who is a member of the 
scheduled castes shall al«o be qualified to be included in the elec¬ 
toral roll for any territorial constituency if he cither— 

(a) is shown in the prescribed manner to be literate; or 

(h) has throughout the twelve months preceding the pres¬ 
cribed date owned immovable property in the Province 
of a value of not less than fifty rupees, not being land 
assessed to land revenue, or has throughout that period 
owned malba of a house in the Province of 1101 less than 
that value; or 

(c) has, throughout the twelve months preceding the pres¬ 
cribed date, occupied as tenant immovable propeily in 
the constituency of an annual rental value of not less 
than thirty-six rupees. 

I pplication necessary for Enrolment in certain cases 

9. No person shall, by virtue of paragraph four, paragraph 
six or sub-paragraph (a) of paragraph eight of this Part of this 
Schedule, be included in the electoral roll for any territorial con¬ 
stituency unless application is made by him in the prescribed 
manner that he should be so included. 

Interpretation, &c. 

10. —(1) In this Schedule, in relation to the Punjab— 
“annual rental value” in relation to immovable property 

means the amount for which the property together 
with its appurtenances and furniture, if any, is actually 
let, or may reasonably be expected to let, from year to 
year; 

“land revenue” means land revenue as defined in sub-sec¬ 
tion (6) of section three of the Punjab Land. Revenue 
Act, 1887, and, in the case of fluctuating land revenue 
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or land revenue assessed on land subject to river action, 
the annual amount thereof shall be taken to be the 
average amount of land revenue paid during the three 
agricultural years preceding that in which the pres¬ 
cribed date falls; 

“land records” means attested records of rights or attested 
annual records of rights maintained under Chapter IV 
of the Punjab Land Revenue Act, 1887, and includes 
an order finally sanctioning a mutation duly passed 
under that Chapter; 

“agricultural year” means a year ending on the thirtieth 
day of September; 

“owner” does not include a mortgagee; 

“tenant” in relation to agricultural land means a tenant as 
defined in the Punjab Tenancy Act, 1887, and in rela¬ 
tion to other property means a person who holds that 
property by lease and is, or, but for a special contract, 
would be, liable to pay rent therefor, and in relation to 
a house not situate in military or police lines includes 
any person occupying the house rent free by virtue of 
any office, service or employment, 

“zaildar,” “inamdar,” “sufedposh” and “lainbardar" 

. mean respectively persons appointed as such in accord¬ 
ance with rules for the time being in force under the 
Punjab Land Revenue Act, 1887, and do not include a 
substitute appointed temporarily for any such person. 

(2) In computing for the purposes of this Part of this 
Schedule the period during which a person has owned any im¬ 
movable property, any period during which it was owned by a 
person from whom he fierives title by inheritance shall be taken 
into account. 

(3) Any reference to immovable property, not being land 
assessed to land revenue, includes a reference to any building 
situated on land assessed to land revenue. 

(4) Where property is held or payments are made by, or 
assessments are made on, the members of a Hindu joint family, 
and the respective shares of the members of the family are not spe¬ 
cified in the land records or in any municipal or cantonment record 
or in a decree of a civil court, as the case may be, the family shall 
be adopted as the unit for deciding whether the requisite qualifica¬ 
tion exists, and, if it docs exist, the person qualified shall he 
the manager of the family. 

(5) Subject to the provisions of the last preceding sub-para¬ 
graph, any reference in this Schedule to land assessed to land 
revenue, to other immovable property, to a tenancy or.'Tease of 
land assessed to.land revenue or to assigned land revenue shall. 
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in relation to any persons who are co-sharers in such land, proper¬ 
ty tenancy or lease, or land revenue, he construed a>, 1 reference to 
the respective shares of those persons : 

Provided that the share of any peison under the age of 
tw'enty-one years shall, if his father is alive and a co-sharer, be 
deemed to be added to the share of his father, and, if his father is 
dead and his eldest surviving’ brother is a co-sharer, be deemed to 
be added to the share of that brother. 

(6) Not more than one person shall be qualified in respect of 
the occupation of a building occupied in common by two <» more 
persons and any question which of those persons is to be qualified 
shall be determined in the prescribed manner. 

PART VII 
BIHAR 

General reijiii'emenl ns lo residence 

1—(1) No person shall be qualified to be included in the 
electoral roll for a territorial constituency unless he resides in the 
constituency. 

(2) A person shall be deemed to icside within a constituency 
if he ordinarily lives therein, or lias his family dwelling therein 
which he occasionally occupies, or maintains therein a dwelling 
house ready for occupation which he occasionally occupies. 

Qualifications dependent on luxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for a territorial 
constituency if he was assessed during the previous financial year 
to income tax or was, in the previous financial year, assessed to an 
aggregate amount of not less than one rupee eight annas in respect 
of municipal tax or is assessed, otherwise than in the Santal Pnr- 
ganas, to chaukidari tax of an annual amount of not less than nine 
annas: 

Provided that, in relation to the original preparation of electo¬ 
ral rolls and revisions thereof within three years from the com¬ 
mencement of Part III of this Act, this paragraph shall have effect 
as if there were substituted for the reference to nine annas a refer¬ 
ence to twelve annas. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll of any territorial constituency if lie 
either— 

(a) occupies land or buildings situate in the notified area of 
Jamshedpur in respect of which he is liable to pay an 
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annual rent of not less than twenty-four rupees; or 

(/>) holds land in the Province, not situated in the notified 
area of Jamshedpur or an area in which municipal tax 
or chaukidari tax is levied, for which he is liable to pay 
a rent of not less than six rupees per annum or a local 
cess of not less than three annas : 

Provided that in relation to land within the Santal Parganas 
this paragraph shall have effect ns if there were substituted for the 
reference to six rupees, in relation to the original preparation of 
electoral rolls and revisions thereof within three years from the 
commencement of Part III of this Act, a reference to five rupees, 
and thereafter a reference to three rupees eight annas. 

Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed manner, to have passed the matricula- 

. tion examination of any prescribed university or an examination 
prescribed as at .least equivalent to any such examination or, if it is 
so prescribed, any other prescribed examination not lower than a 
final middle school examination. 

Qualification by reason of service in His Majesty’s Forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if her husband possess¬ 
es the qualifications requisite for the purposes of this paragraph, 
or if. she is shown in the prescribed manner to be literate : 

Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the com¬ 
mencement of Part III of this Act, this paragraph shall have effect 
as if the words “or if she is shown in the prescribed manner to be 
literate” were omitted therefrom. 

7. A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if— 

(a) in the previous financial year he was assessed to income 

tax; or 

(b) he is a retired, pensioned or discharged officer, non-com- 

missined officer or soldier of His Majesty's regular 
rrvAvtaty forces *, or 

(c) he was in the previous financial year assessed in the Pro* 
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vince to an aggregate amount of not less than three 
rupees in respect of municipal tax; or 

(d) he is assessed in the Province, otherwise than in the 

Santal Parganas, to an annual sum of not less than two 
rupees eight annas in respect of chaukidari tax ; or 

( e ) he occupies land or buildings situate in the notified area 

of Jamshedpur in respect of which he is liable to pay 
rent of not less than one hundred and forty-four rupee's 
per annum; or 

(/) he holds land in the Province, not situated in the notified 
area of Jamshedpur or an area in which municipal tax 
or chaukidari tax is levied, in respect of which he is 
liable to pay rent of not less than twenty-four rupees 
per annum or a local ('ess of not less than twelve annas. 

Special provisions as to Muhanntuulun women’s constituency 

8. No man shall be included in the electoral roll for, or be 
entitled to vote at any election in any Muhammadan constituency 
specially formed for the election ol a person to fill the seal reserved 
for women. 

Interpretation, Hie. 

9. —(1) In this Schedule, in relation to Bihar— 

“municipal tax” means a tax or rate levied in a munici¬ 
pality constituted under the Bihar and Orissa Municipal 
Act, 1922, in an area in respect of which a notification 
lias issued under section three hundred and eighty- 
eight of that Act, or in a cantonment, or in the area ad¬ 
ministered by the Patna Administration Committee; 

“chaukidari tax” means any tax levied under the Village 
Chaukidari Act, 1S70, the Chota Nagpur Rural 
Police Act, 1914, or section thirty of the Bihar and 
Orissa Village Administration Act, 1922. 

(2) Where properv is held or payments arc made jointly by, 
or assessments are made jointly on, the members of a joint family, 
the family shall be adopted as the unit for deciding whether the 
requisite qualification exists and, if it does exist, the person 
qualified shall be, in the case of a Hindu joint family, the manager 
thereof, and in other cases the member authorised in that behalf by 
the family themselves. 

(3) Where property is held or payments arc made jointly by, 
or assessments arc made jointly on, persons other than the mem¬ 
bers of a joint family, all such persons shall be regarded as a 
single person for deciding whether the requisite qualification 
exists, and if it does exist, then, subject to the provisions of 
Part 1 of this Schedule and to any overriding provisions of this 
Part of this Schedule, one and one only of those persons shall be 
qualified and the person to be qualified shall he selected in the 
prescribed manner. 
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PART VIII 

THE CENTRAL.PROVINCES AND HERAR 
General requirements as to residence 

1_(1) No person shall be qualified to be included in the 

electoral roll for a territorial constituency unless, in the case of a 
rural constituency, lie has a place of residence in the constituency, 
and, in the case of an urban constituency, he has a place of resi¬ 
dence in, or within two miles from the boundary of, the cons¬ 
tituency. 

(2) For the purposes ol this Part of this Schedule a person 
shall be deemed to have a place of residence in an area if and only 
if he either— 

(a) has actually dwelt in a house within the area for not less 

than one hundred and eighty days in the aggregate 
during the previous financial year; or 

( b) he has maintained a house within the area for an aggre¬ 

gate period of not less than one hundred and eighty 
days during that year as a dwelling for himself in 
charge of his dependants or servants, and has visited 
that house during that year. 

Qualifications dependent upon taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a 
person shall be qualified to be included in the electoral roll for a 
territorial constituency if in the previous financial year he either— 

(a) was assessed to income tax ; or 

(/>) was, in an urban area in the Province in which a 
Municipal tax based on haisiyat is imposed, assessed 
to such a tax on a haisiyat of not less than seventy- 
live rupees. 

Qualifications dependent on property, &c. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll of a territorial constituency if he 
either— 

(a) holds, in the Central Provinces, as a proprietor or 
thekadar, an estate or mahal the land revenue or kamil 
jama of which is not less than two rupees; or 
, (/>) holds, in the Central Provinces, as a proprietor or 
thekadar in proprietary right, sir land or khudkasht, 
or, as a malik makbuza, raiyat or tenant, agricultural 
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land, being sir land, khudkasht or agricultural land, 
the assessed or assessable land revenue or the rent of 
which is not less than two rupees; or 
(c) holds, in Berar, in other than tenancy right, agricultuial 
land of which the assessed or assessable land revenue 
is not less than two rupees; or 

(</) is, in an urban area in the Province, the owner or tenant 
of a building, the annual rental value of which is not 
less than six rupees; or 

(e) is a watandar patel or a watandar patwari holding office, 
or a registered deshtnukh or deshpandia or a lainbar- 
dar. 


Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed mannci, to have passed an examina¬ 
tion which qualifies for admission to a course of study for a 
degree of the Nagpur Unix entity, or an examination prescribed 
as at least equivalent thereto, or, if it is so prescribed, any other 
prescribed examination not lower than a final middle school 
examination : 

Provided that, in relation to a constituent's in Berar, the 
foregoing provisions of this paragraph shall be deemed to be com¬ 
plied with in relation to any person if he is proved in the prescrib¬ 
ed manner to have passed any examination in the State of 
I lyderabsul prescribed as at least equivalent to an examination the 
passing of which qualifies persons under those provisions. 

Qualification by reason of sendee in His Majesty’s forces and the 

forces of llis Exalted Highness the Nizam of Hyderabad 

5. —(1) Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll for any territorial constituency 
if he is a retired, pensioned or discharged officer, non-commis- 
sioned officer or soldier of Ills Majesty’s regular military forces. 

(2) Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency 
in Berar if he is a retired, pensioned or discharged officer, non¬ 
commissioned officer or soldier of the regular forces of His Exalt¬ 
ed Highness the Nizam of Hyderabad, or a retired, pensioned 
or discharged officer or man of the Hyderabad State Police. 

Additional qualification for women 

(>—(1) Subject as aforesaid, a person who is a woman shall 

also be qualified to be included in the electoral roll for any terri- 



24a GOVERNMENT OF INDIA ACT, 1935 
torial constituency— 

(a) if she is the pensioned widow or pensioned mother of n 

person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular military forces; 

(b) if she is proved in the prescribed manner to be literate or 

to be the holder of a primary school certificate; or 

(c) if her husband possesses the qualifications requisite for 

the purposes of this paragraph. 

(2) Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency in Berar if she is the pensioned widow or pensioned 
mother of a person who was an officer, non-commissioned officer 
or soldier of the regular forces of His Exalted Highness the 
Nizam of Hyderabad, or an officer or man of the Hyderabad 
State Police. 

7—(1) A husband shall be deemed to possess the qualifica¬ 
tions requisite for the purposes of the last preceding paragraph 
if he either— 

(a) is a retired, pensioned or discharged officer, non-com¬ 
missioned officer or soldier of His Majesty’s regular 
military forces; or 

(/;) holds, in the Central Provinces, as a proprietor or the- 
kadar, an estate or mahal the land revenue or kamil 
jama of which is not less than thirty-five rupees; or 

(c) holds, in the Central Provinces, as a proprietor or 

thekadar in proprietary right, sir land or khudkasht, 

. or as a malik makbuza, raiyat or tenant, agricultural 
land, being sir land, khudkasht or agricultural land, 
the assessed or assessable land revenue or rent of 
which is not less than thirty-five rupees; or 

(d) holds, in Berar, in other than tenancy right, agricul¬ 

tural land of which the assessed or assessable land 
revenue is not less than thirty-five rupees; or 

(e) is, in an urban area, the owner or tenant of a building 

of which the annual rental value is not less than thirty- 
six rupees; or 

(/) was, in an urban area in which a municipal tax based on 
haisiyat is imposed, assessed in the previous financial 
year to such a tax on a haisiyat of not less than four 
hundred rupees. 

(a) In relation to any territorial constituency in Berar, a 
husband shall also be deemed to possess the qualifications requi¬ 
site for the purposes of the last preceding paragraph if he is a re¬ 
tired, pensioned or discharged officer, non-commissioned officer or 
soldier of the regular forces of His Exalted Highness the Nizam 
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of Hyderabad, or a retired, pensioned or discharged officer or man 
of the Hyderabad State Police. 

Additional qualification for members of scheduled castes 

8 . Subject as aforesaid, a member of a scheduled caste shall 
also be qualified to be included in the electoral roll for any terri¬ 
torial constituency if he is a kotwar, a jaglia, or a village mahar 
holding office. 

Application necessary for enrolment in certain case* 

9- No person shall, by virtue of paragraph four of this Part 
of this Schedule, or by virtue of being a pensioned widow or 
mother, or of being literate or the holder of a primary school 
certificate, or of being the wife of an officer, non-commissioncd 
officer, soldier or man of any force, be included in the electoral 
roll for any territorial constituency unless application is made in 
the prescribed manner by him or, if it is so prescribed, on his be¬ 
half, that he should be so included. 

Interpretation, Sic. 

10.—(1) In this Schedule, in relation to the Central Pro- 
\ inces and Berar— 

"building" means any structure or enclosure, whether used 
as a human dwelling or otherwise, and includes a part 
of a building; 

"estate,” “mahal,” “malik makhuza” “kamil jama,” 
“sir land” and “khudkasht” have the meanings res¬ 
pectively assigned to them in section two of the Central 
Provinces Land Revenue Act, 1917; 

"estate or mahal" includes a part of an estate or .1 mahal; 

“lambardar" means a lambardar appointed under the pro¬ 
visions of the Central Provinces Land Revenue Act, 
‘ 9I7; 

"land revenue" means land revenue as defined in section 
fifty-six of the Central Provinces Land Revenue Act, 
igi7, and in section forty-nine of the Berar Land 
Revenue Code, 1928; 

"Proprietor" includes an inferior proprietor and a plot pro¬ 
prietor, but does not include a transferee of pro¬ 
prietary rights in possession, or a mortgagee with 
possession; 

“raiyat" means the holder of a-survey number as defined 
in sub-section (18) of section two of the Central Pro- 
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\inces Land Revenue Act, 1917, and includes the 
holder of land recorded in the land records maintained 
by the Provincial Government as milkiyat sarkar; 
“registered deshmukh or deshpandia” means a person, be¬ 
ing a deshmukh or deshpandia, whose name is record¬ 
ed in the registers of political pensions maintained by 
the Deputy Commissioners in Berar as the holder of 
a pension or share of a pension; 

“rental value,” in relation to immovable property, means 
the amount for which the property, together with its 
appurtenances and furniture, if any, is actually let, or 
may reasonably be expected to be let, from year to 


“tenant,” in relation to agricultural land, means a tenant 
as defined in sub-section (ii) of section two of the 
Central Provinces Tenancy Art, 1920, but does not 
include a sub-tenant, and in relation to a house not 
situate in military or police lines includes any person 
occupying the house rent free h\ virtue of any office, 
service or employment; 

“thekadar” includes a gaontia and a protected headman; 

“hold” in relation to land or an estate or mahal, means to 
be recorded in the records maintained under Chapter 
V of the Central Provinces Land Revenue Act, 1917, 
or Chapter X of the Berar Land Revenue Code, 1928, 
or, in the case of the Melghat Taluq of the Amraoti 
District, in the land records prescribed by the Pro¬ 
vincial Government, as the person in possession of tin* 
land, estate or mahal; 

“urban area” means a municipality, notified area or can¬ 
tonment, and includes the Government gun carriage 
factory estate at Jiibbulporc and any prescribed rail¬ 
way settlements; 

“watandar patel” and “walandar patwari” mean respec¬ 
tively a patel and a patwari appointed under section 
five of the Berar Patels and Patwaris Law, 1900. 

(2) For the purposes of this Part of this Schedule ante- 
alienation tenants as defined in section seventy-two of the Berar 
Land Revenue Code, 1928, and section forty of the Berar Alienat¬ 
ed Villages Tenancy Law, 1921, permanent tenants as defined in 
section forty-seven of the Berar Alienated Villages Tenancy Law, 
1921, and tenants of antiquity as defined in section seventy-three 
of the Berar Land Revenue Code, 1928, shall be. deemed to hold 
agricultural land in other than tenancy right. 

(3) Subject to the provisions of the next succeeding sub- 
paragraph, the provisions of this Part of this Schedule shall have 
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effect in relation to any persons who are co-sharers in, or in a 
tenancy or lease of, land or other immovable property as if the 
respective shares of those persons in the land, propcri>, tenancy 
or lease were held separately. 

(4) Where property is held or payments arc made jointly by 
the members of a joint family or a tax is assessed jointly on the 
members of a joint family, the family shall be adopted as the unit 
for deciding 1 whether the requisite qualification exists, and ii it 
does exist, the person qualified shall be, in the case of a Hindu 
joint family, the manager thereof, and in other cases the member 
Authorised in that behalf by the family themselves. 

(5) Any reference in this Part of this Schedule to a retired, 
pensioned or discharged officer or man of the Hyderabad State 
Police shall be deemed not to include a reference to any person 
who has been dismissed or discharged from the police for disci¬ 
plinary reasons. 


PART IX 


ASSAM 

Cenend requirement <iv In residence 

1. No person shall he qualified to be included in the electoral 
roll for a territorial constituency unless he has a place of residence 
in the constituency, and a person shall b« deemed to have a place 
of residence in a constituency if he ordinarily lives in the consti¬ 
tuency or has his family dwelling place in the constituency and 
occasionally occupies it: 

Provided that in relation to the Kuropean constituency the 
provisions of this paragraph shall be deemed to he complied with 
in relation to any person if he is actually employed anywhere in 
Assam but is absent from Assam on leave from his employment. 

Qualifications dependent ou taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any terri¬ 
torial constituency if, in the previous financial year, he either— 

(a) was assessed to income tax; or 

(b) was in the constituency assessed in respect of municipal 

or cantonment rates or taxes to an aggregate amount 
of not less than two rupees or, in the Sylhet munici¬ 
pality, of not less titan one rupee eight annas, or to a 
tax of not less than one rupee in a Small Town, or, in 
the district of Sylhet, the district of Cachar or the dis- 
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trict of Goalpara, to a tax of not less than eight annas 
under the Village Chaukidari Act, 1870. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency if, 
in the constituency, he either— 

(a) is the owner of land in the Province the land revenue on 

which has been assessed or is assessable at not less 
than seven rupees eight annas per annum; or' 

(b) is liable to pay a local rate of not less than eight annas 

per annum; or 

(c) throughout the previous financial or previous Bengali 

year held from a landlord land in any of the following 
districts, that is to say, Lakhimpur, Sibsagar, Dar¬ 
ning, Nowgong, or Kamrup, or in the (Jaro Hills, and 
paid to the landlord rent to the value of not less than 
seven rupees eight annas in respect of that land: 

Provided that for the purposes of this paragraph land situate, 
and local rates levied, in the district of Sylhet, Cnchar and Goal- 
para shall be left out of account. 

F.ducationnl qualification 

4. Subjirt as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency if 
he is proved in the prescribed manner to have passed the middle 
school leaving certificate examination or any other examination 
prescribed as at least equivalent thereto. 

Qualification by reason of service in His Majesty’s forces 

5. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency 
if he is a retired, pensioned or discharged officer, ’ non-commis¬ 
sioned officer, or soldier of His Majesty’s regular military forces 
or the Assam Rifles. 

Additional qualification for women 

fi. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or pensioned mother 
of a person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular military forces or the Assam 
Rifles, or if she is proved in the prescribed manner to be literate 
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or if her husband possesses the qualifications requisite for the 
purposes of this paragraph. 

7. A husband shall be deemed to possess the qualifications 

requisite for the purposes of the last preceding paragraph if he_ 

(a) is a. retired, pensioned or discharged officer, non-com¬ 

missioned officer or soldier of His Mnjcty’s »vgulflj 
. military forces or the Assam Rifles; or 

(b) was in the previous financial venr assessed to incore 

tax; or 

(c) was in the previous financial year assessed in the con-ti- 

tuency in respect of municipal or cantonment rates or 
taxes— 

(1) in the Nowgong municipality, to not less than two 
rupees; or 

(ii) in the Sylhet municipally, to not less Ilian one rupee 
eight annas; nr 

(Hi) elsewhere in the Prminee, lo not less than three 
rupees; or 

(d) was in the const it ueney assessed in the previous financial 

year to a tax of not less than one rupee in a Small 
Town; or 

(e) was in the constituency assessed in the previous financial 

year in the district of Svlliet, the district of Cnchat or 
the district of (innlparn to a tax of not less than one 
rupee under the Village Chaukidari Act, 1870; or 

If) elsewhere than in the said districts, is the owner of land 
in the constituency, the land revenue 011 which lias 
been assessed or is assessable at not less than fifteen 
rupees per annum ; or 

(g) is liable to pay a local rate in the const it ueney of not 
less than one rupee per annum. 

Application necessary for enrolment in certain cases 

8. No person shall, by virtue of paragraph six of this Part 
of this Schedule, he included in the electoral roll for any territorial 
constituency unless application is made in the prescribed manner 
by her, or, if it is so prescribed, on her behalf, that she should be 
so included : 

Provided that, except in relation to the original preparation 
of electoral rolls and revisions thereof within three years from 
the commencement of Part Ill of this Act, this paragraph shall, 
in relation to women qualified by virtue of their husbands’ qualifi¬ 
cations, have effect only where the husband’s qualification is that 
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mentioned in sub-paragraph (a) of paragraph seven of this Psjrt 
of this Schedule. 

Special provisions as to seat reserved for women 

9. The following provisions shall have effect in relation to 
any constituency specially formed for the election of persons to fill 
the seat reserved for women— 

(a) no man shall be included in the electoral roll for the 

constituency, or be entitled to vote at any election 
therein; 

(b) if and so long as the constituency comprises any part of 

Shillong, any reference in this Part of this Schedule 
to “the constituency” shall be construed as including 
a reference to so much of the areas under the jurisdic¬ 
tion of the Shillong municipal Board and the Shillong 
cantonment authority as is not part of British India, 
and any reference in municipal or cantonment rates 
or taxes shall he cons! rued as including a reference to 
any such rates or taxes assessed by or paid 1o that 
board or that authority in the exercise of any jurisdic¬ 
tion exercised by them in relation to areas outside 
British India. 

Special prolusions as to backward areas and backward tribes 

10. No person who is entitled to vote in the election of a 
person to fill any of the seats to be filled by representatives of 
backward areas or backward tribes, or is entitled to be included 
in the electoral roll for any constituency formed for the purpose 
of filling any such seat, shall be included in the electoral roll for 
any territorial constituency in the province, other than any cons¬ 
tituency specially formed for the election of persons to fill the scat 
reserved for women. 


Interpretation, Sic. 

it. —(1) In this Schedule, in relation to Assam— 

“Small Town” means a notified area constituted under 
Chapter XII of the Assam Municipal Act I of 1923; 

“Bengali year” means a year ending on the last day of the 
Bengali month of Chaitra; 

“local rate” means the local rate assessed under the Assam 
Local Rates Regulation, 1879; 

“landlord” means a person under whom another person 
holds land immediately, but does not include the 
Government; 

“rent” includes rent in kind or partly in kind, 
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(2) Where property is held or payments are made jointly 
by, or assessments are made jointly on, the members of a joint 
family, the family shall be adopted as the unit for deciding whe¬ 
ther the necessary qualification exists, and if it dots exist the 
person qualified shall be, in the case of a Hindu joint family, the 
manager thereof, and in other cases the member authorised in 
that behalf by the family themselves : 

Provided that any other member of any such family shall 
also be qualified if the proportion of the joint property, payment 
or assessment which corresponds with his share therein woui-j be 
sufficient for him to be qualified if he held it separately. 

PART X 

THE NORTH WEST FRONTIER PROVINCE 

General requirement n.s to residence 

j. No person shall be qualified to be included in the electoral 
roll for any territorial constitunny unless he is resident in the 
constituency. 

For the purposes of this Part of this Schedule proof that a 
person or, in the case of a woman, her husband owns a family 
dwelling house or a share in a family dwelling house in a con¬ 
stituency and that that house has not during the twelve months 
preceding the prescribed date b«_en let on rent either in whole or 
in part shall be sufficient evidence that that person is resident in 
the constituency. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a 
person shall be qualified to be included in the electoral roll for any 
territorial constituency if during the previous financial year, he 
was either— 

(a) assessed to income tax; or 

(/)) assessed in the Province in respect of any direct munici¬ 
pal or cantonment tax to an amount of not less than 
fifty rupees; or 

(c) in the case of a rural constituency, assessed to district 
board tax of not less than two rupees. 

Qualifications dependent on rights in properly, &c. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if, in 
the Province, he either— 

(a) owned throughout the twelve months preceding the pres¬ 
cribed date immovable property of the value of not 
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less than six hundred rupees, not being land assessed 
to land revenue; or 

(b) has for the twelve months preceding the prescribed date 

occupied ns a tenant immovable property of an annual 
rental value of not less than forty-eight rupees, not 
being land assessed to land revenue; or 

(c) is the owner of not less than six arres irrigated land or 

not less than twelve acres unirrigated land or of land 
assessed to land revenue of not less than five rupees 
per annum; or 

(d) is the assignee of land revenue amounting to not less 

than ten rupees per annum; or 

( e) has been for the whole of the preceding fasli year the 

tenant of not less than six acres of irrigated land nr 
not less than twelve acres unirrigated land; or 

(/) is a zaildar, inamdar or lambardar : 

Provided that for the purposes of sub-paragraph (c) and sub- 
paragraph (1?) of this paragraph a person shall he deemed to own 
or, as the case may be, to have been the tenant of, at least six 
acres of irrigated land if he owns, or, as the rase may be, was the 
tenant of, irrigated and unirrigated land and the sum of the area 
of that irrigated land and half the area of that unirrigated land 
is not less than six acres. 

Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included— 

(a) in the electoral roll for any urban constituency, if he is 
proved in the prescribed manner to have passed a 
middle school examination or any other examination 
prescribed as at least equivalent to that examination; 

(ft) in the electoral roll for a rural constituency, if he is 
proved in the prescribed manner to have passed the 
primary (fourth class) examination or any other exa¬ 
mination prescribed ns at least equivalent to that exa¬ 
mination. 

Qualification by reason of service in His Majesty's Forces 

5. Subject as aforesaid, a person shall also be qualified to be. 
included in the electoral roll for any territorial constituency if lie 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Additional qualification for women 

6 . Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any torritoriql 
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constituency if she is the pensioned widow or the pensioned 
mother of a person who was an officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces, or if her hus¬ 
band possesses the qualifications requisite for the purposes of this 
paragraph or if she is shown in the prescribed manner to be 
literate: 

Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three ycais from th- "om- 
menrement of Part III of this Act, this paragraph shall have 
effect as if the words “or if she is shown in the prescribed nvuincr 
to be literate” were omitted therefrom. 

7 - A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if 
either— 

(a) he is a retired, pensioned or discharged officer, non-com¬ 
missioned officer or soldier or His Majesty’s regular 
military forces; or 

(h) he has an income of at least forty rupees per month; or 

(c) he was during the previous financial year assessed to 
income tax; or 

(il) in relation to an urban constituency, he was, during the 
previous financial year, assessed in the Province in 
respect of any direct municipal or cantonment tax to 
an amount of not less than fifty rupees; or 

(r) in relation to a rural constituency, he was during the 
preceding financial year assessed in the Province in 
respect of am cess, rate or tax to an amount of not 
less than four rupees per annum payable to the district 
board; or 

(/) he owned throughout the twelve months preceding the 
prescribed date immovable property in the Province of 
the value of not less than six hundred rupees, not be¬ 
ing land assessed to land revenue; or 

(g) he occupied as a tenant throughout the twelve months 

preceding the prescribed date immovable property in 
the Province of an annual rental value of not less 
than forty-eight rupees, not being land assessed to 
land revenue; or 

(h) he is the owner of land in the Province assessed to land 

revenue of not less than ten rupees per annum; or 

(t) he is an assignee of land revenue in the Province 
amounting to not less than twenty rupees per annum; 
or 

ij) he is a tenant or lessee, under the terms of a written 
lease for a period pf not less than three years, of land 
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in the Province assessed to land revenue of not less 
than ten rupees per annum; or 

(fe) he is a tenant with a right of occupancy, as defined in 
Chapter II of the Punjab Tenancy Act, 1887, in 
respect of land in the Province assessed to land reve¬ 
nue of not less than ten rupees per annum. 

Application necessary for enrolment in certain cases 

8. No person shall, by virtue of paragraph four or para¬ 
graph six of this Part of this Schedule, be included in the electoral 
roll for any territorial constituency unless application is made by 
him in the prescribed manner that he should be so included. 

Interpretation, &c. 

9. —(1) In this Schedule, in relation to the North West 
Frontier Province— 

"annual rental value", in relation to immovable property, 
means the amount for which the property, together 
with its appurlennnres and furniture, if any, is actual¬ 
ly let, or may reasonably be expected to lx? let, from 
year to year; 

“fasli year" means a year ending on the thirtieth day of 
September; 

"land revenue” means land revenue as defined in sub-sec¬ 
tion (6) of section three of the Punjab Land Revenue 
Act, 1887, and, in the case of fluctuating land revenue 
or land revenue assessed on land subject to river 
action, the annual amount thereof shall be taken to be 
the average amount paid during the three years pre¬ 
ceding the prescribed date; 

"zaildar,” "inamdar” and "lambardar” means respectively 
persons appointed as such in accordance with rules 
for the time being in force under the Punjab Land 
Revenue Act, 1887, and do not include a substi¬ 
tute appointed temporarily for any such person; 
"tenant" in relation to agricultural land means a tenant as 
defined in the Punjab Tenancy Act, 1887, and in rela¬ 
tion to other property, means a person whp holds that 
property by lease and is, or, but for a special contract, 
would be, liable to pay rent therefor, and in relation 
to a house not situate in military or police lines 
includes any person occupying the house rent free by 
virtue of any office, service or employment. 

(2) In computing for the purposes of this Part of this 
Schedule the period during which a person has owned any immov- 
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able property, any period during which it was owned by a person 
from whom he derives title by inheritance shall be taken into ac¬ 
count. 

(3) Any reference to immovable property, not being land 
assessed to land revenue, includes a reference to any building 
situated on land assessed to land revenue. 

(4) Where property is held or payments are made jointly hv, 
or assessments are made jointlv on, the members of a joint family, 
the family shall be adopted as the unit for deciding whether th. 
requisite qualification exists ami, if it doe-, exist, llie peison quali¬ 
fied shall be, in the case of a Hindu joint famib the manager 
thereof, and in other cases the member authorised in dial behalf 
by the family themselves. 

(a) Subject to the provisions of the last pi cording sub-para¬ 
graph. any reference in this Schedule to land assessed to land 
revenue, to other immovable property, to a tenancy or lease of 
land assessed to land revenue nr to assigned land revenue, shall, 
in relation to any persons who arc co-sharers in such land, pro¬ 
perty, tenancy or lease, or land revenue, be construed as a refer¬ 
ence to the respective shares of those persons: 

Provided that the share of any person under the age of 
twenty-one years shall, if his father is alive and a co-sharer, lie 
deemed to be added to the share of his father, and, if his father is 
dead and his eldest surviving brother is a co-sharer, be deemed to 
be added to the share of that brother. 

PART XI 


ORISSA 


General requirements as to resilience 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless lie is resident in the con¬ 
stituency, and a person shall be deemed to be resident within a 
constituency if he ordinarily lives therein or lias his family dwel¬ 
ling therein which he occasionally occupies, or maintains therein 
a dwelling-house ready for occupation which he occasionally 
occupies. 

Qualifications applicable to all territorial constituencies 

2. Subject to the. provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any ter¬ 
ritorial constituency if in the previous financial year he was as¬ 
sessed to income tax, or was assessed to an aggregate amount of 



*54 GOVERNMENT OF INDIA ACT, 1935 

not less than one rupee, eight annas, in respect of municipal 
taxes. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed manner, to have passed the matricu¬ 
lation examination of any prescribed university or an examination 
prescribed as at least equivalent to any such examination, or, if it 
is so prescribed, any other prescribed examination not lower than 
a final middle school examination. 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

5. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency— 

(a) if she is the pensioned widow or pensioned mother of a 
person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular military forces; or 

(b) if her husband either is a retired, pensioned or dis¬ 
charged officer, non-commissioned officer or soldier of 
His Majesty’s regular military forces, or in the previous 
financial year was assessed to income tax or to an 
aggregate sum of not less than three rupees in respect 
of municipal taxes : or 

(c) if she is shown in the prescribed manner to be literate : 

Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the com¬ 
mencement of Part Ilf of this Act, this paragraph shall have 
effect as if sub-paragraph (c) were omitted therefrom. 

Special provisions as lo the districts of Cuttack, Puri, Balasoee 
and the sub-division of Anfful 

6. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for a constituency situated wholly or 
partly in the districts of Cuttack, Puri and Bala sore and the sub¬ 
division of Angul if he either— 

(a) is assessed to chaukidari tax of an annual amount of not 

less than nine annas; or 

(b) holds land in the Province, not situated in a municipality 

or an area in which chaukidari tax is levied, for which 
he is liable to pay rent or land revenue of not less than 
two rupees per annum or a local cess of not less than 
one anna ; 
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Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the com¬ 
mencement of Part III of this Act, this paragraph shall have 
effect as if there were substituted for the reference to nine annas 
a reference to twelve annas. 

7. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any such con¬ 
stituency as is mentioned in the last preceding paragraph if she is 
the wife of any person who cither- - 

(<i) is assessed to chaukidari tax of an . nnual amount of not 
less than two rupees, eight ann*>s; or 
(h) holds land in the Pro\in«e, not m trialed m .1 municipa¬ 
lity or in 'in area in which cfn.ukidari ta.\ is levied, for 
which he is liable to pay rent or land revenue of not 
less than sixteen rnjv > n< r annum or local cc.ss of nni 
less than eight annas. 

Special provisions as lo the districts of Gan jam and Vizagapatmn 
and the Khondnuus sub-division 

8. Subject as aforesaid, a person, not being a member of a 
backward tribe, shall also be qualified to be included in the elec¬ 
toral roll for a constituency situated wholly or partly in the dis¬ 
tricts of fianjam and Yizagapatnm or in the Khondmals sub¬ 
division— 

(a) if in either of those, districts or in that sub-division he 
holds land, not situate in a municipality, in respect of 
which he is liable to pa\ rent or land revenue of not 
less than two rupees per annum; or 
(/») without prejudice to the generality of the foregoing pro¬ 
visions, if, being a woman, she is the wife of a person 
who in either of those districts or in that sub-division 
holds land, not situate in a municipality, in respect of 
which he is liable to pay rent or land revenue of not 
less than sixteen rupees per annum. 

Special provision as to the district of Samlutlpur 
i). Subject as aforesaid, a person shall be qualified to be in¬ 
cluded in the electoral roll for any constituency situated wholly or 
partly in the district of Samhnlpur if, in that distrirt. he either— 
(a) holds land, not situated in a municipality or a sanitation 
area, for which he is liable to pay renl or land revenue 
of not less than one rupee per annum or village cess of 
not less than one anna ; or 

(/>) is in occupation of a house for which lie is liable to pay 
rent of not less than six rupees per annum, not being 
n house in a municipality or sanitation area; or 
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(c) is assessed to an annual tax of at least twelve annas 
under the Central Provinces Sanitation Act, 1902, or 
the Central Provinces Village Sanitation and Public 
Management Act, 1920; or 

(d) is a village servant holding office as a jhankar, ganda, 
kotwar, jagalia or mahar, and holds land recorded in 
the record of rights as service land : 

Provided that, in relation to the original preparation of elec¬ 
toral rolls and revisions thereof within three years from the com¬ 
mencement of Part III of this Art, this paragraph shall have 
effect as if for the references in sub-paragraph (a) thereof to one 
rupee and one anna there were substituted respectively references 
to two rupees and two annas. 

10. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for a constituency 
situated wholly or partly in the district of Sambalpur if she is the 
wife of a person who, in that district, either— 

(а) holds land not situated in a municipality or a sanitation 

area, for which he is liable to pay rent or land revenue 
of not less than sixteen rupees per annum or village 
cess of not less than eight annas; or 

(б) is in occupation of a house for which he is liable to pay 

an annual rent of not less than thirty rupees, not being 
a house in a municipality or sanitation area; or 

(c) is assessed to an annual tax of not less than ten rupees 
under the Central Provinces Sanitation Act, 1902, or 
the Central Provinces Village Sanitation and Public 
Management Act, 1920. 

Interpretation, &c. 

11. —-(i) In this Schedule, in relation to Orissa— 

“backward tribe" has the same meaning as in the Fifth 
Schedule to this Act; 

“municipality” means an area constituted a municipality 
under the Bihar and Orissa Municipal Act, 1922, or 
the Madras District Municipalities Act, 1920, or an 
area in respect of which a notification has issued under 
section three hundred and eighty-eight of the Bihar 
and Orissa Municipal Act, 1922; 


“municipal tax” means a tax or rate levied jn a munici- 
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"sanitation area” means an area administered under the 
Central Provinces Village Sanitation Act, 1902, or the 
Central Provinces Village Sanitation and Public 
Management Act, 1920; 

“chaukidari tax” means a tax levied under the Village 
Chaukidari Act, 1870, under section thirty of the 
Bihar and Orissa Village Administration Act, 1922, or 
under section forty-seven of the Angul Laws Regula¬ 
tion, 1913. 

(2) Where property is held or payments are made jointly by, 
or assessments made jointly on, ilu- members of a joint family, 
the family shall he adopted as the unit foi deciding whether the 
requisite qualification exists, and il it does exist the person quali¬ 
fied shall bo, in the east of a Hindu joint lamily, the manager 
thereof, and in other cases the member authorised in that behalf 
by the family themselves. 

(3) Where property is held or payments are made jointly by, 
or assessments are made jointly on, persons other than the mem¬ 
bers of a joint family, all such persons shall be regarded as a 
single person for deciding whether the requisite qualification 
exists, and if it does exist, then, subject to the provisions of Part I 
of this Schedule and to any overruling provisions of this Part of 
this Schedule one and one only of those persons shall be qualified, 
and the persons to he qualified shall be selected in the prescribed 
manner. 


PART XII 
SIND 

General requirement, as to residence 

t. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he satisfies the requirement 
as to residence in relation to that constituency. 

For the purposes of this Part of this Schedule a person shall 
be deemed to satisfy the requirement as to residence— 

(a) in relation to an urban constituency, if he has for a pe¬ 

riod of not less than one hundred and eighty days in 
the previous financial year resided in a house in the 
constituency or within two miles of the boundary 
thereof; 

(b) in the case of a rural constituency, if he has for a period 

of not less titan one hundred and eighty days in the 
previous financial year resided in a house in the con¬ 
stituency or in a contiguous constituency of the same 
communal description ; 
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Provded that a person shall be deemed to satisfy the require¬ 
ment as to residence in relation to any European territorial con¬ 
stituency if he has, for a period of not less than one hundred and 
eighty days in the previous financial year, resided in a house in 
the Province. 

A person is deemed to reside in a house if he sometimes 
uses it as a sleeping place, and a person is not deemed to cease to 
reside in a house merely because he is absent from it, or has an¬ 
other dwelling in which he resides, -if he is at liberty to return to 
the house at tiny time and has not abandoned his intention of re¬ 
turning. 


Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a per¬ 
son shall be qualified to be included in the electoral roll for any 
territorial constituency, if he was assessed during the previous 
financial year to income tax. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he— 

(a) holds in his own right or occupies as a permanent tenant 
or as a lessee from the Government alienated or un- 
alienatcd land in the constituency on which in any one 
of the five revenue years preceding that in which the 
prescribed date falls, sm assessment of not less than 
eight rupees land revenue has been paid, or would have 
been paid if the land had not been alienated; or 

(h) cultivates as a Hari alienated or unalienated land in the 
constituency on which in the revenue year preceding 
that in which the prescribed date falls an assessment 
of not less than sixteen rupees land revenue has been 
leviable, or would have been leviable, if the land had 
not been alienated ; or 

(c) is the alienee of the right of the Government to the pay¬ 

ment of rent or land revenue amounting to not less than 
eight rupees in respect or alienated land in the consti¬ 
tuency ; or 

(d) occupies as owner or tenant in the constituency a house or 

building situate in the city of Karachi or in’anv munici¬ 
pal borough, municipal district, cantonment or notified 
area, and having at least the appropriate value. 

Where land is cultivated bv more than one Hari, onlv one 
TTari for every sixteen rupees of land revenue shall be Ire-ifed as 
qualified under sub-paragraph (b) of this paragraph in respect of 
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that land, and any question which of several Haris shall be treated 
as qualified under this paragraph in respect of an»* land shall be 
determined in the prescribed manner. 

In sub-paragraph (d) of this paragraph, the expression “the 
appropriate value” means— 

(0 in relation to a house or building situate within the city 
of Karachi, an annual rental value of thirty rupees; 

, O’O in relation to a house or building situate outside the .ity 
of Karachi but in an area in which a lax is based on 
the annual rental value of houses or buildings, an 
annual rental \alue of eighteen -upccs; 

(Hi) in relation to am other house nr building, a capital 
value of seven hundred and fifty 1 upees. 

Educational qunhfu at ion 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for an- territorial constituency if he 
is proved in the prescribed manner to have passed the matricula¬ 
tion or school leaving examination of the university of Bombay or 
an examination prescribed as at least equivalent to either of those 
examinations or, if it is so presn ihed, any other prescribed exa¬ 
mination, not being lower than a vernacular final examination. 

Qualification by reason of service in flis Majesty's forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in Ihe electoral roll for am territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty's regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency, if she is the pensioned widow or the pensoined 
mother of a person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular military forces, or if she is prov¬ 
ed in the prescribed manner to he literate, or if her husband pos¬ 
sesses the qualifications requisite for the purposes of this para¬ 
graph. 

7. A husband shall not be deemed to possess the quali¬ 
fications requisite for the purposes of the last preceding paragraph 
unless he satisfies the requirement ns to residence in relation to the 
constituency in question, but. suhicct as aforesaid a husband shall 
be deemed to possess the said qualifications if he— 

(a) was in the previous financial year assessed to income 
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(b) is a retired, pensioned or discharged officer, non-com¬ 

missioned officer, or soldier of His Majesty’s regular 
military forces; or 

(c) holds in his own right or occupies as a permanent tenant 

or as a lessee from the Government alienated or un¬ 
alienated land in the constituency on which, in any one 
of the five revenue years preceding that in which the 
prescribed date falls, an assessment of land revenue 
amounting, in the Upper Sind Frontier district, to not 
less than sixteen rupees, anil, elsewhere, to not less 
than thirty-two rupees, has been paid, or would have 
been paid if the land had not been alienated; or 

(d) is the alienee of the right of the Government to the pay¬ 

ment of rent or land revenue in respect of alienated 
land in the constituency, amounting, in the Upper Sind 
Frontier district, to not less than sixteen rupees, and, 
elsewhere, to not less than thirty-two rupees; or 

(e) occupies as owner or tenant in the constituency a house 

or building situate in the city of Karachi or in a muni¬ 
cipal borough, municipal district, cantonment or noti¬ 
fied area, and having at least the appropriate value. 

In sub-paragraph ( e ) of this paragraph, the expression “ap¬ 
propriate value” means— 

(»') in relation to a house or building within the city of 
Karachi, an annual rental value of sixty rupees; 

(it) in relation to a house or building situate in any other 
area in which any tax is based on the annual rental 
value of houses or buildings, an annual rental value of 
thirty-six rupees; and 

(tit) in relation to any other house or building, a capital value 
of one thousand five hundred rupees. 

Application necessary for enrolment in certain cases 

8. No person shall by virtue of paragraph four or paragraph 
six of this Part of this Schedule be included in the electoral roll for 
any territorial constituency unless application is made in the pres¬ 
cribed manner by him, or if it is so prescribed, on his behalf that 
he should be so included. 

Provisions as to Joint Property, Sic. 

9. — -(1) Subject to the provisions of this paragraph, any re¬ 
ference in this Part of this Schedule to land or other immovable 
property, or to rent or land revenue in respect of alienated land, 
shall, in relation to any persons who are co-sharers in such land, 
property, rent or land revenue, be construed as a reference to the 
respective shares of those persons, 
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(■*) Where two or more persons occupy any house, the rental 
value of the house shall, in relation to each of those persons, be 
deemed to be the rental value thereof divided bv the number of 
those persons. 

(3) Where property is owned, held or occupied, or payments 
are made, jointly by, or assessments are made jointly on, the 
members of a joint familv, and the property, payments or assess¬ 
ments would qualify a person if they had been owned, lu id, 
occupied or made by or on him solely,' then, subjoi t to the p,ov i- 
sions of Part I of this Schedule and to any overriding’ provisii ns 
of this Part of this Schedule, one member of the family skili be 
qualified in respect of the property, payment or assessment, and 
that person shall be, in the case of a Hindu joint family, the 
manager thereof and in other cases the member authorsed in that 
behalf by the family themselves. 

Save as aforesaid any properly ov'iied, held or occupied or 
payments made jointly by, or assessments made jointly on, the 
members of a joint family, diall be left out of account for the 
purposes of this Part of this Schedule. 

(4) Nothing in this paragraph affects the provisions of Part 
I of this Schedule relating to partners in firms assessed to in¬ 
come tax or the provisions of this Part of this Schedule relating 
to Haris. 

Interpretation. Sic. 

10_(1) In this Schedule, in relation to S'nd— 

“tenant” means a lessee whether holding under an Instru¬ 
ment or under an 01 al agreement, and includes a mort¬ 
gagee of a tenant's rights with possession, and, in 
relation to a house not situate in military or police 
lines, also im ludes any person occupying the house 
rent free by irtuc of any office, service or employ¬ 
ment ; 

“holder” means a person lawfully in possession of land, whe¬ 
ther his possession is actual or not, and “hold" shall 
he construed accordingly. 

(2) The value of any machinery, furniture or equipment 
contained in or situate upon any house or building shall not be 
included in estimating for the purposes of Ibis Part of this 
Schedule the rental value or the capital value of the house or 
building. 

(3) In computing for the purposes of this Part of sins 
Schedule the assessable value of any land, regard shall he had to 
the average rate of assessment on assessed land in the same 
village or, if there is no such land in the same village, the average, 
rate of assessment on assessed land in the nearest village contain¬ 
ing assessed land. 
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SEVENTH SCHEDULE 
LEGISLATIVE LISTS 
LIST I 

FEDERAL LEGISLATIVE LIST 

1. His Majesty’s naval, military and air forces borne on the 
Indian establishment and any other armed force raised in India 
by the Crown, not being; forces raised for employment in Indian 
States or military or armed police maintained by Provincial Gov¬ 
ernments ; any armed forces which are not forces of His 
Majesty, but are attached to or operating with any of His 
Majesty’s naval, military or air forces borne on the Indian es¬ 
tablishment; central intelligence bureau; preventive detention in 
British India for reasons of State connected with defence, exter¬ 
nal affairs, or the discharge of the functions of the Crown in its 
relations with Indian States. 

2. Naval, military and air forces works; local self-govern¬ 
ment in cantonment areas (not being cantonment areas of Indian 
State troops), the regulation of house accommodation in such 
areas, and, within British India, the delimitation of such areas. 

3. External affairs; the implementing of treaties and agree¬ 
ments with other countries; extradition, including the surrender 
of criminals and accused persons to parts of His Majesty’s domi¬ 
nions outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, wireless, 
broadcasting, and other like forms of communication; Post Office 
Savings Bank. 

8. Federal Public Services and Federal Public Service Com¬ 
mission. 

9. Federal pensions, that is to say, pensions payable by the 
Federation or out of Federal revenues. 

10. Works, lands and buildings vested in, or in the posses¬ 
sion of, His Majesty for the purposes of the Federation (not being 
naval, military or air force works), but, as regards property 
situate in a Province, subject always to Provincial legislation, 
save in so far as Federal law otherwise provides, and, as regards 
property in a Federated State held by virtue of any lease or 
agreement with that State, subject to the terms of that lease 
or agreement. 



GOVERNMENT OF INDIA ACT, 1935 263 

11. The Imperial Library, the Indian Museum, the Imperial 
War Museum, the Victoria Memorial, and any similar institu¬ 
tion controlled or financed by the Federation. 

12. Federal agencies and institutes for the following pur¬ 
poses, that is to say, for research, for professional or technical 
training, or for the promotion of special studies. 

13. The Benares Hindu University and the Aligarh Muslim 
University. 

14. The Survey of India, the Geological, Botanical and 
Zoological Surveys of India; Federal meteorological organisa¬ 
tions. 

15. Ancient and historical monuments; archaeological sites 
and remains. 

16. Census. 

17. Admission into, and emigration and expulsion from 
India, including) in relation thereto the regulation of the move¬ 
ments in India of persons who are not British subjects domiciled 
in India, subjects of any Federated State, or British subjects 
domiciled in the United Kingdom ; pilgrimages to places beyond 
India. 

18. Port quarantine; seamen’s and marine hospitals, and 
hospitals connected with port quarantine. 

19. Import and export across customs frontiers as defined 
by the Federal Government. 

20. Federal railways; the regulation of all railways other 
than minor railways in respect of safety, maximum and mini¬ 
mum rates and fares, station and service terminal charges, 
interchange of traffic and the responsibility of railway adminis¬ 
trations as carriers of goods and passengers; the regulation of 
minor railways in respect of safety and the responsibility of the 
administrations of such railways as carriers of goods and passen- 
gers. 

21. Maritime shipping and navigation, including shipping 
and navigation on tidal waters; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and delimita¬ 
tion of such ports, and the constitution and powers of Port 
Authorities therein. 

23. Fishing and fisheries beyond territorial waters. 

24. Aircraft and air navigation; the provision of aero¬ 
dromes; regulation and organisation of air traffic and of aero¬ 
dromes. 

25. Lighthouses, including lightships, beacons and other 
provision for the safety of shipping and aircraft. 

26. Carriage of passengers and goods by sea or by air. 
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27. Copyright, inventions, designs, trademarks anti mer¬ 
chandise marks. 

28. Cheques, bills of exchange, promissory notes and other 
like instruments. 

29. Arms; firearms; ammunition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manufacture, 
or sale for export. 

32. Patrolcuin and other liquids and substances declared by 
Federal law to be dangerously inflammable, so far as regards 
possession, storage and transport. 

33. Corporations, that is to say, the incorporation, regula¬ 
tion and winding-up of trading corporations, including banking, 
insurance and financial corporations, but not including corpora¬ 
tions owned or controlled by a Federated State and carrying on 
business only within that State or co-operative societies, and of 
corporations, whether trading or not, with objects not confined to 
one unit. 

34. Development of Industries, where development under 
Federal control is declared by Federal law to be expedient 
in the public interest. 

35. Regulation of labour and safety in mines anti oilfields 

36. Regulation of mines and oilfields and mineral develop¬ 
ment to the extent to which such regulation and development 
under Federal control is declared bv Federal law to be ex¬ 
pedient in the public interest. 

37. The law of insurance, except as respects insurance 
undertaken by a Federated State, and the regulation of die 
conduct of insurance business, except as respects business 
undertaken by a Federated State; Government insur'»nee, 
except so far as undertaken In a Federated State, or, by 
virtue of any entry in the Provincial Legislative List or the 
Concurrent Legislative List, by a Province. 

38. Hanking, that is to say, the conduct of banking business 
by corporations other than corporations owned or controlled by 
a Federated State and carrying on business only within that 
State. 

39. Kxtension of the powers and jurisdiction of members 
of a police force belonging to any part of Kritish India to any 
area in another Governor’s Province or Chief Commissioner’s 
Province, but not so as to enable the police of one part to exercise 
powers and jurisdiction elsewhere without the consent of the 
Government of the Province or the Chief Commissioner, as the 
case may be ;• extension of the powers and jurisdiction of mem- 
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hers of a police force belonging 1 to any unit to railway areas out¬ 
side that unit. 

40. Elections to the Federal Legislature, subject to the 
provisions of this Act and of any Order in Council made there¬ 
under. 

41. The salaries of the Federal Ministers, of the President 
and Vice-President of the Council of State and of the Speaker 
and Deputy Speaker of the Federal Assembly; the salaries, allow¬ 
ances and privileges of the members of the Federal Legislature; 
and, to such extent as is expressly authorised by Part II of this 
Act, the punishment of persons who refuse to give evidence or 
produce documents before Committees of the Legislature. 

42. Offences against law-. with respect to any of the matters 
in this list. 

43. Inquiries and statistics for the purposes of any of the 
matters in this list. 

44. Duties of customs, including export duties. 

45. Duties of excise on tobacco and other goods manufac¬ 
tured or produced in India except— 

(a) alcoholic liquors for human consumption; 

(/>) opium, Indian hemp ami other narcotic drugs and 
narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol, 
or any substance included in sub-paragraph (h) of 
this entry. 

4b. Corporation tux. 

47. Salt. 

48. State lotteries. 

49. Naturalisation. 

50. Migration within India from or into a tGovernor's Pro¬ 
vince or a Chief Commissioner’s Province. 

31. (Establishment of standards of weight. 

52. Ranchi Kuropcan Mental Hospital. 

53. Jurisdiction and powers of all courts, except the Federal 
Court, with respect to any of the matters in this list and, to 
such extent as is expressly authorised by Part IX of this Act, 
the enlargement of the .appellate jurisdiction of the Federal Court, 
and the conferring thereon of supplemental powers. 

54. Taxes on income other than agricultural income. 

55. Taxes on the capital value of the assets, exclusive of 
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agricultural land, of individuals and companies; taxes on the 
capital of companies. 

56. Duties in respect of succession to property other than 
agricultural land. 

57. The rates of stamp duty in respect of bills of exchange, 
cheques, promissory notes, bills of lading, letters of credit, poli¬ 
cies of insurance, proxies and receipts. 

58. Terminal taxes on goods or passengers carried by rail¬ 
way or air; taxes on railway fares and freights. 

59. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 

LIST II 


PROVINCIAL LEGISLATIVE LIST 

1. Public order (but not including the use of His Majes¬ 
ty’s naval, military or air forces in aid of the civil power) ; the 
administration of justice; constitution and organisation of all 
courts, except the Federal Court, and fees taken therein; preven¬ 
tive detention for reasons connected with the maintenance of 
public order; persons subjected to such detention. 

2 . Jurisdiction and powers of all courts except the Federal 
Court, with respect to any of the matters in this list; procedure 
in Rent and Revenue Courts. 

3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other in¬ 
stitutions of a like nature, and persons detained therein; 
arrangements with other units for the use of prisons and other 
institutions. 

5. Public debt of the Province. 

6. Provincial Public Services and Provincial Public Service 
Commissions. 

7. Provincial pensions, that is to say, pensions payable by 
the Province or out of Provincial revenues. 

8. Works, lands and buildings vested in or in the possession 
of His Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions con¬ 
trolled or financed by the Province. 

11. Elections to the Provincial Legislature, subject to the 
provisions of this Act and of any Order in Council made there¬ 
under. 
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1 2 . The salaries of the Provincial Ministers, of the Speaker 
and Deputy Speaker of the Legislative Assembly, and, if there is 
a Legislative Council, of the President and Deputy President 
thereof; the salaries, allowances and privileges of the members 
of the Provincial Legislature; and, to such extent as is expressly 
authorised by Part III of this Act, the punishment of persons who 
refuse to give evidence or produce documents before Committees 
of the Provincial Legislature. 

13. Local government, that is to say, the constitution and 
powers of municipal corporations, improvement trusts, district 
boards, mining settlement authorities and other local authorities 
for the purpose of local self-government or village administra¬ 
tion. 

14. Public health and sanitation; hospitals and dispensaries; 
registration of births and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond 
India. 

16. Jiurials and burial grounds. 

17. Education. 

18. Communications, that is to say, roads, bridges, ferries, 
and other means of communication not specified in List I; minor 
railways subject to the provisions of List I with respect to such 
railways; municipal tramways; ropeways; inland waterways and 
traffic thereon subject" to the provisions of List III with regard 
to such waterways; ports, subject to the provisions in List I 
with regard to major ports; vehicles other than mechanically pro¬ 
pelled vehicles. 

19. Water, that is to say, water supplies, irrigation and 
canals, drainage and embankments, water storage and water 
power. 

20. Agriculture, including agricultural education and re¬ 
search, protection against pests and prevention of plant dis¬ 
eases; improvement of stock and prevention of animal diseases; 
veterinary training and practice; pounds and the prevention of 
cattle trespass. 

21 . Land, that is to say, rights in or over land, land tenures, 
including the relation of landlord and tenant, and the collection 
of rents; transfer, alienation and devolution of agricultural land; 
land improvement and agricultural loans; colonization; Counts 
of Wards; encumbered ami attached estates; treasure trove. 

22 . Forests. 

23. Regulation of mines and oilfieds and mineral develop¬ 
ment subject to the provisions of List I with respect to regula¬ 
tion and development under Federal control. 
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24. Fisheries. 

25. Protection of wild birds and wild animals. 

26. (las and gasworks. 

27. Trade anti commerce within the Province; markets and 
fairs; money-lending- and money-lenders. 

28. Inns and innkeepers. 

2i). Production, supply and distribution of goods; develop¬ 
ment of industries, subject to the provisions in List I with respect 
to the development of certain industries under Federal control. 

30. Adulteration of foodstuffs and other goods; weights 
and measures. 

31. Intoxicating liquors and narcotic ('rugs, that is to say. 
the production, manufacture, possession, transport, purchase and 
sale of intoxicating liquors, opium and other narcotic drugs, but 
subject, as respects opium, to the provisions of List I and, as 
respects poisons and dangerous drugs, to the provisions of List 
Ilf. 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of corpo¬ 
rations other than corporations specified in List I; unineorpoiat- 
etl trading, literary, scientific, religious and other societies j.nd 
associations; co-operative societies. 

34. Charities and charitable institutions; charitable and 
religious endowments. 

35. Theatres, dramatic performances and cinemas, but not 
including the sanction of cinematograph films for exhibition. 

36. Retting and gambling. 

37. Offences against laws with respect of any of the 
matters in this list. 

38. Inquiries and statistics for the purpose of any of the 
matters in this list. 

3<j. Land revenue, including the assessment and collection 
of revenue, the maintenanci erf land records, survey for revenue 
purposes and records of rights, and alienation of revenue. 

40. Duties of excise on the following goods manufactured or 
produced in the Province and countervailing duties at the same 
or lower rates on similar goods manufactured or produced -Ise- 
where in India— 

(a) alcoholic liquors for hitman consumption; 

(b) opium, Indian hemp and other narcotic drugs and narco¬ 

tics; non-narcotic drugs; 
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(c) medicinal and toilet preparations containing alcohol or 
any substance included in sub-paragraph (h) of this 
entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations im¬ 
posed by any Act of the Federal Legislature relating to mincal 
development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

49. Cesses on the entry of goods into a local area for con¬ 
sumption, use or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 

51. The rates of stamp duty in ivspcri of documents other 
than those specified in the provisions of List 1 with regard to rates 
of stamp duty. 

52. Dues on passengers and goods carried on inland water¬ 
ways. 

53. Tolls.' 

54. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 

LIST III 

CONCURRENT LEGISLATIVE LIST 
PART I 

1. Criminal law, including all matters included in the 
Indian Penal Code at the date of the passing of this Act, but 
excluding offences against laws with respect to any of the mat¬ 
ters specified in List 1 or List II and excluding the use of 
His Majesty’s naval, military and air forces in aid of the civil 
power. 

2. Criminal Procedure, including all matters included in the 
Code of Criminal Procedure at the date of the. passing of this 
Act. 

3. Removal of prisoners and accused persons from one unit 
tp another unit. 
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4. Civil Procedure, including the law of Limitation and all 
matters included in the Code of Civil Procedure at the date of 
the passing of this Act; the recovery in a Governor's Province 
or a Chief Commissioner's Province of claims in respect of 
taxes and other public demands, including arrears of land reve¬ 
nue and sums recoverable as such, arising outside that Province. 

5. Evidence and oaths; recognition of laws, public .acts ai.d 
records and judicial proceedings. 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agri¬ 
cultural land. 

8 . Transfer of property other than agricultural land; regis¬ 
tration of deeds and documents. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of 
carriage, and other special forms of contract, but not including 
contracts relating to agricultural land. 

XI. Arbitration. 

12. Bankruptcy and insolvency; administrators-gencral and 
official trustees. 

13. Stamp duties other than duties or fees collected bv 
means of judicial stamps, but not including rates of stamp duty. 

14. Actionable wrongs, save in so far as included in laws 
with respect to any of the matters specified in List I or last II. 

15. Jurisdiction and powers of all courts, except the Federal 
Court, with respect to any of the matters in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for the 
reception or treatment of lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty tc animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List. 

23. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 

PART II 


26, Factories. 
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27. Welfare of labour; conditions of labour; provident 
funds; employers’ liability and workmen’s compensation; health 
insurance, including- invalidity pensions; old age pensions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour disputes. 

30. The pevention of the extension from one unit to another 
of infectious or contagious diseases or pests affecting men, animals 
nr plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways ns re¬ 
gards mechanically propelled vessels, and the rule of the road 
on such waterways; carriage of passengers and goods on in¬ 
land waterways. 

33. The sanctioning of nneir.atograph films for exhibition. 

34. Persons subjected to preventive detention under Federal 
authority. 

35. Inquiries and statistics foi the purpose of any of the 
matters in this Part of this List. 

36. Fees in respect of any of the matters in this Part ot 
this List, but not including fees taken in any Court. 

EIGHTH SCHEDULE 
THE FEDERAL RAILWAY AUTHORITY 

t. The Federal Railway Authority, which shall be a body 
corporate by, and may sue and be sued in, that name, (in this 
Schedule referred to as “the Authority”) shall consist of seven 
persons to be appointed by the Governor-General. 

2. A person shall not be qualified to be appointed or to be a 
member of the Authority— 

. (n) unless he has had experience in commerce, industry 

agriculture, finance, or administration; or 

(b) if he is, or within the twelve months last preceding 
has been— 

(i) a member of the Federal or any Provincial Legis¬ 

lature; or 

(ii) in the service of the Crown in India; or 

(iii) a railway official in India. 

3. Of the first members of the Authority, three shall be ap¬ 
pointed for three years and any of those members shall at the 
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expiration of his original term of office he eligible for re-appoint¬ 
ment for a further term of three years, or of five years. 

Subject as aforesaid, a member of the Authority shall be 
appointed for five years and shall at the expiration of his original 
term of office be eligible for rc-appointment for a further term 
not exceeding five years. 

The Governor-General, exercising his individual judgment, 
may terminate the appointment of any member if satisfied that 
that member is for any reason unable or unfit to continue to per¬ 
form the duties of his office. 

4. The Governor-General, exercising his individual judg¬ 
ment, may make rules providing for the appointment of tempo¬ 
rary members to act in place of any members temporarily unable 
to perform the duties of their office. 

5. A member of the Authority shall be entitled to receive 
such salary and allowances as the Governor-General, exercising 
his individual judgment, may determine : 

• Provided that the emoluments of a member shall not be re¬ 
duced during his term of office. 

6. All acts of the Authority and all questions before them 
shall be done and decided by a majority of the members present 
and voting at a meeting of the Authority. 

In the case of an equality of votes at any meeting, the per¬ 
son presiding thereat shall have a second or casting vote. 

7. If a member of the Authority is or becomes the holder 
of or tenders for any contract for the supply of materials to, or 
the execution of works for, any railway in India, or is or be¬ 
comes concerned in the management of any company holding or 
tendering for such a contract as aforesaid, he shall forthwith 
make full disclosure of the facts to the Authority and shall not 
take part in the consideration or discussion of, or vote on, any 
question with respect to the contract. 

8. At any meeting of the Authorilv a person or persons 
deputed by the Governor-General to represent him may attend 
and speak, but not vote. 

9. Subject to the provisions of this Act, the Authority 
may make standing orders for the regulation of their proceed¬ 
ings and business, and may vary or revoke any such order. 

10. The proceedings of the Authority shall not be invali¬ 
dated by any vacancy among their number, or by any defect in 
the appointment or qualification of any member. 

11. At the head of the executive staff of the Authority 
there shall be a chief railway commissioner, being a person with 
experience in Railway administration, who shall be appointed by 
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the Governor-General, exercising his individual judgment, after 
consultation with the Authority. 

12. The chief railway commissioner shall be assisted in the 
performance of his duties by a financial commissioner, who shall 
be appointed by the Governor-General, and by such additional 
commissioners, being persons with experience in railway adminis¬ 
tration, as the Authority on the recommendation of the chief 
railway commissioner may appoint. 

13. The chief railway commissioner shall not be removed 
from office except by the Authority and with the approval of the 
Governor-General, exercising bis individual judgment, and the 
financial commissioner shall not be removed from office except by 
the Governor-General, exercising his individual judgment. 

14. The chief railway commissioner and the financial com¬ 
missioner shall have the right to attend any meeting of the 
Authority, and the financial commissioner shall have the right to 
require any matter which relates 10, or affects, finanee to he 
referred to the Authority. 

15. The Authority shall not be liable to pay Indian income 
tax or supertax on any of its income, profits or gains. 

ift. The Authority shall entrust all their money which is not 
immediately needed to the Reserve Bank of India and employ 
that bank as their agents for all transactions in India relating to 
remittances, exchange and banking, and the bank shall under¬ 
take the custody of such moneys and such agency transactions 
on the same terms and conditions as those upon which they 
undertake the custody of moneys belonging to, or agency trans¬ 
actions for, the Federal Government. 

NINTH SCHEDULE 

PROVISIONS OF GOVERNMENT OF INDIA ACT CONTI¬ 
NUED IN FORCE WITH AMENDMENTS UNTIL THE 

ESTABLISHMENT OF THE FEDERATION 

The Governor-General's Executive Council 

36.—(1) The members of the Governor-General’s Executive 
Council shall be appointed by His Majesty by warrant under the 
Royal Sign Manual. 

(3) The number of the members of the Council shall be such 
as His Majesty thinks fit to appoint. 

(3) Three at least of them must be persons who have been ' 
for at least ten years in the service of the Crown in India, and 
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one must be a barrister of England or Ireland, or a member of 
the Faculty of Advocates of Scotland, or a pleader of a high 
court, of not less than ten years’ standing. 

(4) If any member of the Council (other than the Com- 
mander-in-Chief for the time being of His Majesty’s forces in 
India) is at the time of his appointment in the military service 
of the Crown, he shall not, during his continuance in office as 
such member, hold any military command or be employed in 
actual military duties. 

(5) Provision may be made bv rules under this Act as to the 
qualifications to be required in respect of the members of the 
Governor-General’s Executive Council, in anv case where such 
provision is not made by the foregoing provisions of this section. 

37. If the Commandcr-in-Chicf for the time being of His 
Majesty’s forces in India is a member of the Governor-General’s 
Executive Council, he shall, subject to the provisions of *his 
Act, have rank and precedence in the Council next after the Gov¬ 
ernor-General. 

38. The Governor-General shall appoint a member of his 
Executive Council to be vice-president thereof. 

39. —(1) The Governor-General’s Executive Council shall 
assemble at such places in India as the Governor-General in 
Council appoints. 

(2) At any meeting of the Council the Governor-General or 
other person presiding and one member of the Council (other 
than the Commander-in-Chief) may exercise all the functions of 
the Governor-General in Council. 

40—(ij All orders and other proceedings of the Governor- 
General in Council shall he expressed to be made by the Gov¬ 
ernor-General in Council, ami shall be, signed by a secretary to 
the Government of India, or otherwise as the Governor-General 
in Council may direct, and, when so signed, shall not be called 
into question in any legal proceeding on the ground that they 
were not duly made by the Governor-General in Council. 

The Governor-General may make rules and orders for 
the more convenient transaction of business in his Executive 
Council, and every order made or act done, in accordance with 
such rules and orders, shall be treated as being the order or the 
act of the Governor-General in Council. 

41.—(1) If any difference of opinion arises on any question 
brought before a meeting of the Governor-General’s Executive 
Council, the Governor-General in Council shall be bound by the 
opinion and decision of the majority of those present, and, if they 
are equally divided, the Governor-General or other person pre¬ 
siding shall have a second or casting vote. 
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(2) Provided that, whenever any measure is proposed before 
the Governor-General in Council whereby the safety, tranquillity 
or interests of British India, or of any part thereof, are or may 
be, in the judgment of the Governor-General, essentially affected, 
and he is of opinion either that the measure proposed ought to 
be adopted and carried into .execution, or that it ought to be 
suspended or rejected, anti the majority present at a meeting of 
the Council dissent from that opinion, the Governor-General 
may, on his own authority and responsibility, adopt, suspend or 
reject the measure, in whole or in part. 

(3) In every such case any two members of the dissentient 
majority may require that the adoption, suspension or rejection 
of the measure, and the fact of their dissent, be reported to the 
Secretary of State, and the report shall be accompanied by copies 
of any minutes which the members of the Council have recorded 
on the subject. 

(4) Nothing in this section shall empower the Governor- 
General to do anything which he could not lawfully have done 
with the concurrence of his Council. 

42. If the Governor-General is obliged to absent himself 
from any meeting of the Council, by indisposition nr any other 
cause, the vice-president, or, if he is absent, the senior member 
(other than the Commander-in-Chief) present at the meeting, 
shall preside thereat, with the like powers as the Governor- 
General would have had if present : 

Provided that, if the Governor-General is at the time resi¬ 
dent at the place where the meeting is assembled, and is not 
prevented by indisposition from signing any act of Council made 
at the meeting, the act shall require his signature; but, if he 
declines or refuses to sign it, the like provisions shall have effect 
as in cases where the Governor-General, when present, dissents 
from the majority at a meeting of the Council. 

43. —(1) Whenever the Governor-Genpral in Council declares 
that it is expedient that the Governor-General should visit any 
part of India unaccompanied bv his Executive Council, the 
Governor-General in Council may, by order, authorize the Gover¬ 
nor-General alone to exercise, in his discretion, all or any of the 
powers which might be exercised by the Governor-General in 
Council at meetings of the Council. 

The Indian Legislature 

63. Subject to the provisions of this Act, the Indian legis¬ 
lature shall consist of the Governor-General and two chambers, 
namely, the Council of State and the Legislative Assembly. 

Except as otherwise provided by or under this Act, a Bill 
shall not be deemed to have been passed by the Indian legislature 
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unless it has been agreed to by both chambers, either without 
amendment or with such amendments only as may be agreed to 
by both chambers. 

63a—(1) The Council of State shall consist of not more than 
sixty members nominated or elected in accordance with rules 
made under this Act, of whom not more than twenty shall be 
official members. 

(2) The Governor-General shall have power to appoint, 
from among the members of the Council of State, a president and 
other persons to preside in such circumstances as he may direct. 

(3) The Governor-General shall have the right of addressing 
the Council of State, and may for that purpose require the attend¬ 
ance of its members. 

63b.—(1) The Legislative Assembly shall consist of mem¬ 
bers nominated or elected in accordance with rules made under 
this Act. 

(2) The total number of members of the Legislative 
Assembly shall be one hundred and forty. The number of non- 
elected members shall be forty, of whom twenty-six shall bo 
official members. The number of elected memliers shall be one 
hundred : 

Provided that rules made under this Act may provide for 
increasing the number of members of the Legislative Assembly 
as fixed by this section, and may vary the proportion which the 
classes of members bear one to another, so, however, that at 
least five-sevenths of the members of the Legislative Assembly 
shall be elected members, and at least one-third of the other mem¬ 
bers shall be non-official members. 

(3) The Governor-General shall have the right of address¬ 
ing the Legislative Assembly, and may for that purpose require 
the attendance of its memehrs. 

63c.'—(1) There shall be a president of the Legislative 
Assembly who shall be a member of the Assembly elected by the 
Assembly and approved by the Governor-General. 

(2) There shall be a deputy president of the Legislative 
Assembly, who shall preside at meetings of the Assembly in the 
absence of the president, and who shall be a member of the 
Assembly elected by the Assembly and approved by the Governor- 
General. 

(3) A president and a deputy president shall cease to hold 
office if they cease to be members of the Assembly. They may 
resign office by writing under tlieir hands addressed to the Gov¬ 
ernor-General, and may be removed from office by a vote of the 
Assembly with the concurrence of the Governor-General. 

(4) A president and deputy-president shall receive such 
Salaries as may be determined by Act of the Indian Legislature. 
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h 3 d.—fr) Every Council of Stale shall continue for five 
years, and every Legislative Assembly for three years, from its 
first meeting: 

Provided that— 

(fi) either chamber of the legislature may he sooner dis- 
solved bv the Governor-General; and 

(/>) any such period may be extended by the Gov¬ 
ernor-General if in special oireumstames he so thinks 
fit; and 

(c) after the dissolution of either chamber the Governor- 
General shall appoint a date not more than six months, 
or, with the sanction of the Secretary of State, not 
more than nine months, after the date of dissolution 
for the next session of that * hamher. 

(2) The Governor-General may appoint such times and 
places for holding the sessions ol either chamber of the Indian 
legislature as he thinks fit, and may also from time to time, by 
notification or otherwise, prorogue such sessions. 

( 3 ) Any meeting of either chamber of the Indian legislature 
may lie adjourned by the person presiding. 

(4) All questions in either chamber shall be determined b\ a 
majority of votes of members present other than the presiding 
member, who shall, however, have and exercise a casting vote 
in tin 1 case of an equality of vote*.. 

(*,) 1 lie po 

may be cxcniscd notwithstanding any vacancy in the chamber 

fi 3 e.—(1) An official shall not be qualified for election as a 
member of either chamber of the Indian legislature, and, if any 
non-ofiicial member of either chamber accepts office in the service 
of the Crown in India, his seat in that chamber shall become 
vacant. 

(2) If an elected member of either chamber of the Indian 
legislature becomes a member of the other chamber, his scat in 
such first-mentioned chamber shall thereupon become vacant. 

( 3 ) If any person is elected a member of both chambers of 
the Indian legislature, he shall, before he takes his seat in either 
chamber, signify in writing the chamber of which he desires to 
be a member, and thereupon his seat in the other chamber shall 
become vacant. 

(4) Every member of the Governor-General’s Executive 
Council shall be nominated as a member of one chamber of the 
Indian legislature, and shall have the right of attending in and 
addressing the other chamber, but shall not be a member of both 
chambers, 
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64.—(1) Subject to the provisions of this Act, provision 
may be made by rules under this Act as to— 

(a) the term of office of nominated members of the Council 

of State and the Legislative Assembly, and the man¬ 
ner of filling casual vacancies occurring by reason of 
absence of members from India, inability to attend 
to duty, death, acceptance of office, or resignation 
duly accepted, or otherwise; and 

(b) the conditions under which and the manner in which 

persons may be nominated as members of the Council 
of State or the Legislative Assembly; and 

(c) the qualification of electors, the constitution of consti¬ 

tuencies, and the method of election for the Council 
of State and the Legislative Assembly (including the 
number of members to be elected by communal arid 
other electorates) and any matter incidental or 
ancillary thereto; and 

(d) the qualifications for being or for being nominated or 

elected as members of the Council of State or the 
• • legislative Assembly; and 

(e) the final decision of doubts or disputes as to the validity 

of an election; and 

(/) the manner in which the rules are to be carried into 
effect. 

(2) Subject to any such rules, any person who is a ruler or 
subject of any State in India may be nominated as a member of 
the Council of State or the Legislative Assembly. 

67.—(1) Provision may be made by rules under this Act for 
regulating the course of business and the preservation of order 
in the chambers of the Indian legislature, and as to the persons 
to preside at the meetings of the Legislative Assembly in the ab¬ 
sence of the president and the deputy-president; and the rules 
may provide for the number of members required to constitute a 
quorum, and for prohibiting or regulating the asking of ques¬ 
tions on, and the discussion of, any subject specified in the rules. 

(2a). Where in either chamber of the Indian legislature any 
Bill has been introduced, or is proposed to be introduced, or any 
amendment to a Bill is moved, or proposed to be moved, the 
Governor-General may certify that the Bill, or any clause of it, 
or the amendment, affects the safety or tranquillity of British 
India or any part thereof, and may direct that no proceedings, 
or that no further proceedings, shall be taken by the chamber in 
relation to the Bill, clause, or amendment, and effect shall be 
given to such direction, 



(3) If any Bill which has been passed by one chamber is 
not, within six months after the passage of the Bill by that 
chamber, passed by the other chamber either without amend¬ 
ments or with such amendments as may be agreed to by the two 
chambers, the Governor-General may in his discretion refer the 
matter for decision to a joint sitting of both chambers: Provid¬ 
ed that standing orders made under this section may provide for 
meetings of members of both chambers appointed for the pur-. 
pose, in order to discuss any difference of opinion which has 
arisen between the two chambers. 

(4) Without prejudice to the powers of the Governor-Gene¬ 
ral under section sixty-eight of this Act, the Governor-General 
may, where a Bill has been passed bv both chambers of the Indian 
legislature, return the Bill for reconsideration by either chamber. 

(5) Rules made for the purpose of this section may contain 
such general and supplemental provisions as appear necessary 
for the purpose of giving full effect to this section. 

(6) Standing orders may be made providing for the conduct 
of business and the procedure to be followed in either chamber 
of the Indian legislature in so far as these matters are not pro¬ 
vided for by rules made under this Act. The first standing orders 
shall be made by the Governor-General in Council, but may, with 
the consent of the Governor-General, be altered by the chamber 
to which they relate. 

Any standing order made as aforesaid which is repugnant 
to the provisions of any rules made under this Act shall, to the 
extent of that repugnancy but not otherwise, be void. 

(7) Subject to the rules and standing orders affecting the 
chamber, there shall be freedom of speech in both chambers of 
the Indian legislature. No person shall be liable to any proceed¬ 
ings in any court by reason of his speech or vote in either 
chamber, or by reason of anything contained in any official report 
of the proceedings of either chamber. 

67a.—(1) 'fhe' estimated annual expenditure and revenue 
of the Governor-General in Council shall be laid in the form of a 
statement before both Chambers of the Indian legislature in each 
year. 

(2) No proposal for the appropriation of any revenue or 
moneys for any purpose shall be made except on the recommen¬ 
dation of the Governor-General. 

(3) The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to the following 
heads of expenditure shall not he submitted to the vote of the 
Legislative Assembly, nor shall they be open to discussion by 
either chamber at the time when the annual statement is under 
consideraion unless the Governor-General otherwise directs 
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(i) interest and sinking fund charges on loans; and 

(ii) expenditure of which the amount is prescribed by or 

under any law; and 

(iii) salaries (including in the case of the Governor-General 

sums payable on his account in respect of his office) 
and pensions payable to or to the dependants of-- 
hi) persons appointed by or with the approval of 
His Majesty; 

lb) Chief Commissioners and Judicial Commissioners; 
and 

(iv) any grants for purposes connected with the administra¬ 

tion of any areas in a Province which are for the time 
being Excluded Areas; and 

(v) the sums payable to His Majesty under the Government 

of India Act, 1935, in respect of the expenses of His 
Majesty incurred in discharging the functions of the 
Crown in relation to Indian States; and 

(vi) expenditure classified bv the order of the Governor- 

General in Council as— 

(n ) ecclesiastical; 

(h) external affairs; 

(c) defence; or 

(</) relating to tribal areas. 

(vii) Expenditure of the (io\ ernor-General in disthargmg 
his functions as respects matters with respect to which 
he is required by the provisions of the Government of 
India Act, 1933, for the time being in force to act in 
his discretion; 

fviii) any other expenditure declared by the provisions of 
the Government of India Act, 1935, for the time being 
in force to be charged on the revenues of the Federa¬ 
tion. 

(4) If any question arises as to whether any proposed ap¬ 
propriation of revenue or moneys does or does not relate to the 
above heads, the decision of the Governor-General on the ques¬ 
tion shall be final. 

(5) The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to heads of 
expenditure not specified in the above heads shall be submitted 
to the vote of the Legislative Assembly in the form of demands 
for grants. 

(6) The Legislative Assembly may assent or refuse its 
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assent to any demand or may reduce the amount referred to in 
any demand by a reduction of the whole grant. 

(7) The demands as voted bv the Legislate, e \ssembly 
shall be submitted to the Governor-General in Council, who shall, 
if lie declares that he is satisfied that any demand which has 
been refused by the Legislative Assembly is essential to tin- 
discharge of his responsibilities, act as if it had been assented 
to, notwithstanding the withholding of such assent, or the le- 
duction of the amount therein referred to, by the Legislative 
Vssemhly. 

(8) Notwithstanding anything in this section, the. Governor- 
General shall have power, in cases of emergency, to authorise 
such expenditure as mav, in his opinion, he necessary for the 
safety or tranquillity of British India or any part thereof. 

67b.—(1) Where either Chamber of the Indian legislature 
refuses leave, to introduce, or fails to pass in a form recommend¬ 
ed bv the Governor-General, an\ Bill, the Governor-General may 
certify that the passage of the Bill is essential for the safely, 
tranquillity or interests of British India or any part thereof, and 
thereupon— 

(11) if the Bill has already been passed by the other chamber, 
the Bill shall, on signature by the Governor-General, 
notwithstanding that it has not been consented to by 
both chandlers, forthwith liecome an Act of the Indian 
legislature in the form of the Bill a', originally intro¬ 
duced or proposed to he introdmed in the Indian 
legislature, or (as the case may he) in the- form re¬ 
commended by the Go\ ernor-Gencral; and 

(/») if the Bill has not already been so passed, the Bill shall 
be laid before the other chamber, and, if consented to 
by that chamber in the form recommended by the 
Governor-General, shall become an Act as aforesaid 
on the signification of the Governor-General’s assent, 
or, if not so consented to, shall, on signature by the 
Governor-General, become an Act as aforesaid. 

(2) Every such Act shall be expressed to be made bv the 
Governor-General, and shall, as soon as praeticable after being 
made, be laid before both Houses of Parliament, and shall not 
have effect until it has received His Majesty’s assent, and shall 
not be presented for His Majesty’s assent until copies thereof 
have been laid before each House of Parliament for not less than 
eight days on which that House has sat; and upon the significa¬ 
tion of such assent by His Majesty in Council, and the notifica¬ 
tion thereof by the Governor-General, the Act shall have the 
same force and effect as an Act passed by the Indian legislature 
and duly assented to; 
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Provided that, where in the opinion of the Governor-General a 
state of emergency exists which justifies such action, the Gover¬ 
nor-General may direct that any such Act shall come into opera¬ 
tion forthwith, and thereupon the Act shall have such force and 
effect as aforesaid, subject, however, to disallowance by His 
Majesty in Council. 

68.—(1) When a Bill has been passed by both chambers 
of the Indian legislature, the Governor-General may declare that 
he assents to the Bill, or that he withholds assent from the Bill, 
or that he reserves the Bill for the signification of His Majesty’s 
pleasure thereon. 

(2) A Bill passed by both chambers of the Indian legislature 
shall not become an Act until the Governor-General has declared 
his assent thereto, or, in the case of a Bill reserved for the signi¬ 
fication of His Majesty’s pleasure, until His Majesty in Council 
has signified his assent and that assent has been notified by the 
Governor-General. 

69_(1) When an Act of the Indian legislature has been 

assented to by the Governor-General, he shall send to the Secre¬ 
tary of State an authentic copy thereof, and it shall be lawful 
for His Majesty in Council to signify his disallowance of any such 
Act. 

(2) W T here the disallowance of any such Act has been so 
signified, the Governor-General shall forthwith notify the disallow¬ 
ance, and thereupon the Act, as from the date of the notification, 
shall become void accordingly. 

72. The Governor-General may, in cases of emergency, 
make and promulgate ordinances for the peace and good govern¬ 
ment of British India or any part thereof, and any ordinance 
so made shall, for the space of not more than six months from 
its promulgation, have the like force of law as an Act passed by 
the Indian legislatuie; but the power of making ordinances under 
this section is subject to the like restrictions as the power of the 
Indian legislature to make laws; and any ordinance made under 
this section is subject to the like disallowance as an Act passed 
by the Indian legislature, and may be controlled or superseded 
by any such Act. 

Salaries, leave of absence, vacation of office, &c. 

85.—(1) There shall be paid to the Governor-General of 
India, to the Commander-in-Chief of His Majesty's Forces in 
India and to the members of the Governor-General’s Executive 
Council (other than the Commander-in-Chief), out of the revenues 
of the Governor-General in Council, such salaries and such allow¬ 
ances (if any) for equipment and voyage as the Secretary of 
State may by order fix in that behalf and subject to or in de¬ 
fault of any sue 1 order as are payable at the commencement of 
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Part III of the Government of India Act, 1935; bu‘ the salary of 
the Governor-General shall not exceed two hundred and fifty-six 
thousand rupees annually, the salary of the Commander-in-Chief 
shall not exceed one hundred thousand rupees annually and the 
salary of members of the Governor-General’s Executive Council 
(other than the Commander-in-Chief) shall not exceed eighty thou¬ 
sand rupees annually. 

(2) Provided as follows :— 

(<i) the Secretary of State shall not make any Order affect¬ 
ing salaries of members of the Governor-General’s 
Executive Council except after consulting his advisers 
and with the concurrence of at least one-half of them; 

(b) if any person to whom this section applies holds or 

enjoys any pension or salary or any office of profit 
under the Crown or under any public office, his salary 
under this section, shall be reduced by the amount of 
the pension, salary or profits of office so held or en¬ 
joyed by him; 

(c) nothing in the provisions of this section with respect to 

allowances shall authorise the imposition of any 
additional charge on the revenues of the Governor- 
General in Council. 

(3) The remuneration payable to a person under this section 
shall commence on his taking upon himself the execution of his 
office and shall be the whole profit or advantage which he shall 
enjoy from his office during his continuance therein: 

Provided that nothing in this section shall apply to the allow¬ 
ances or other forms of profit and advantage which may have 
been sanctioned for such persons before the commencement of 
Part III of the Government of India Act, 1935, bv the Secretary 
of State in Council or may thereafter be sanctioned by the Secre¬ 
tary of .State. 

8fi.—(1) The Secretary of State may grant to the Governor- 
General and, on the recommendation of the Governor-General in '■ 
Council, to the Commander-in-Chief, leave of absence for urgent! 
reasons of public interest, or of health or of private affairs. ? 

(2) The Governor-General in Council may grant to anyk 
member of his Executive Council (other than the Commander-in-? 
Chief) leave of absence for urgent reasons of health or of private ^ 
affairs. 

(3) Leave of absence shall not be granted to any person 
in pursuance of this section for any period exceeding four months - 
nor more than once during his tenure of office : 

Provided that the Secretary of State may, if he thinks fit*, 1 '., 
extend any period of leave so granted, but in any such case tltig'* 
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reasons for the extension shall he set forth in a minute signed bv 
the Secretary of State anil laid before both Houses of Parliament. 

(4) Where leave of absence is granted to any person in pur¬ 
suance of this section, he shall retain his office during the 
period of leave as originally granted, or, if that period is ex¬ 
tended bv the Secretary of State during the period as so extend¬ 
ed, but, if his absence exceeds that period, his office shall be 
deemed to have become vacant in the case of a person granted 
leave for urgent reasons of public interest as from the termina¬ 
tion of that period and in any other case as from the commence¬ 
ment of his absence. 

(5) Where a person obtains leave of absence in pursuance of 
this section, he shall be entitled to receive during his absence 
such leave-allowances as may be prescribed by rules made by the 
Secretary of State, but, if he does not resume his duties upon 
the termination of the period of the leave, he shall, unless the 
Secretary of State otherwise directs, repay, in such manner as 
may be so prescribed as aforesaid, any leave-allowances received 
under this subsection. 

ffi) If the Governor-General or the Commander-in-Chief is 
granted leave for urgent reasons of public interest, the Secretary 
of State mav, in addition to the leave-allowances to which he is 
entitled tinder this section, grant to him such further allowances 
in respect of travelling expenses as the Secretary of Slate may 
think fit. 

(7) Rules made under this section shall lie laid before both 
Houses of Parliament as soon as may be after they are made. 

87—(1) Where leave is granted in puisuance of the fore- 
going section to the Governor-General or to the Commander-in- 
Chief, a person shall be appointed to act in his place during 
his absence, and the appointment shall he made by His Majesty 
by warrant under the Koval Sign Manual. The person so ap¬ 
pointed during the absence of the Commander-in-Chief may, if 
the Commander-in-Chief was a member of the Executive Council 
of the Governor-General, be also appointed by the Governor 
General in Council to be a temporary member of that Council. 

(2) The person so appointed shall, until the return to duty 
of the permanent holder of the office, or, if he does not return, 
until a successor arrives, hold and execute the office to which he 
has been appointed and shall have and may exercise all the rights 
and powers thereof and shall be entitled to receive the emolu¬ 
ments and advantages appertaining to the office, foregoing the 
emoluments and advantages (if any) to which he was entitled at 
the time of his being appointed to that office. 

89.—(1) If any person appointed to the office of Governor- 
General is in India on or after the event on which he is to succeed. 
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and thinks it necessary to exercise the powers of Governor- 
General before he takes his seat in Council, he may make known 
by notification his appointment and his intention to assume the 
office of Governor-General. 

(2) After the notification, and thenceforth until he repairs 
to the place where the Council may assemble, he may exercise 
alone all or any of the powers which might be exercised by the 
Governor-General in Council. 

- (3) All acts done in the Council after the date of the notifica¬ 
tion, but before the communication thereof to the Council, shall be 
valid, subject, nevertheless, to revocation or alteration by the 
person who has so assumed the office of Governor-General. 

(4) When the office of Governor-General is assumed under 
the foregoing provision, the vice-president, or, if he is absent, 
the senior member of the council (other than the Commander-in- 
Chicf) then present, shall preside therein, with the same powers 
as the Governor-General would have had if present. 

90.—(t) If a vacancy occurs in the office of Governor- 
General when there is no successor in India to supply the vacancy, 
that one of the following Governors, that is to sav, the Governor 
pf Madras, the Governor of Bombay, and the Governor of Bengal, 
who was first appointed to the office of governor by His Majesty 
shall hold and execute the office of Governor-General until a suc¬ 
cessor arrives or until some person in India is duly appointed 
thereto. 

(2) Every such acting Governor-General, while acting as 
such, shall have and may exercise all the rights and powers of 
the office of Governor-General, and shall be entitled to receive 
the emoluments and advantages appertaining to the office, fore¬ 
going the salary and allowances appertaining to his office of 
Governor, and shall not act in his office of Governor. 

(3) If, on the vacancy occurring, it appears to the Governor, 
who by virtue of this section holds and executes the office of 
Governor-General, necessary to exercise the powers thereof before 
he takes his seat in Council, he may make known by notification 
his appointment, and his intention to assume the office of Gover¬ 
nor-General, and thereupon the provisions of section eighty-nine 
of this Act shall apply. 

• (4) Until such a Governor has assumed the office of Gover¬ 
nor-General, if no successor is on the spot to supply such vacancy, 
the vice-president, or, if he is absent, the senior member of the 
Executive Council (other than the Commander-in-Chief) shall hold 
• and execute the office of Governor-General until the vacancy is 
filled in accordance with the provisions of this Act. 

(5) ' Every vice-president or other member of Council so act- 
' ing S;; Governor-General, while so acting,. shall -have and may 
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exercise all the rights and powers of the office of Governor- 
General, and shall be entitled to receive the' emoluments and ad¬ 
vantages appertaining to the office, forgoing his salary and 
allowances as member of Council for that period. 

92.—(1) If a vacancy occurs in the office of a member of 
the Executive Council of the Governor-General (other than the 
Commander-in-Chief), and there is no successor present on the 
spot, the Governor-General in Council shall supply the vacancy 
by appointing a temporary member of council. 

(2) Until a successor arrives, the person so appointed shall 
hold and execute the office to which he has been appointed, and 
shall have and may exercise all the rights and powers thereof, and 
shall be entitled to receive the emoluments and advantages ap- 
-pertaining to the office, forgoing all emoluments and advantages 

to which he was entitled at the time of his being appointed to 
that office. 

(3) If a member of the Executive Council of the Governor- 
General (other than the Commander-in-Chicf) is, by infirmity or 
otherwise, rendered incapable of acting or of attending to act 
as such, or is absent on leave or special duty, the Governor- 
General in Council shall appoint some person to be a temporary 
member of council. 

(4) Until the return to duty of the member so incapable or 
absent, the person temporarily appointed shall hold and execute 
the office to which he has been appointed, and shall have and 
may exercise all the rights and powers thereof, and shall be en¬ 
titled to receive the emoluments and advantages appertaining 
to the office, forgoing the emoluments and advantages (if any) 
to which he was entitled at the time of his being appointed to 
that office. 

(4a) When a member of the Executive Council is by infirmi¬ 
ty or otherwise rendered incapable of acting or attending to act 
as such and a temporary member of council is appointed in his 
place, the absent member shall be entitled to receive half his salary 
for the period of his absence. 

(5) Provided as follows :— 

(a) no person may be appointed a temporary member of 
council who might not have been appointed to fill the 
vacancy supplied by the temporary appointment; and 

(6) if the Secretary of State informs the Governor-General 
that it is not the intention of His Majesty to fill a 
vacancy in the Governor-General’s Executive Council, 
no temporary appointment may be made under this 
section to fill the vacancy, and, if any such tempo¬ 
rary appointment has been made before the date of the 
V receipt of the information by the Governor-General, 
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the tenure of the person temporarily appointed shall 
cease from that date. 

93. (1)—A nomintaed or elected member of either chamber 

of the Indian legislature may resign his office to the Governor- 
General, and on the acceptance of the resignation the office ViiiU 
become vacant. 

(2) If for a period of two consecutive months any such 
member is absent from India or unable to attend to the duties of 
his office the Governor-General may, by notification published in 
the Government Gazelle, declare that the seat in council of that 
member has become vacant. 

Supplemental 

129a.—(1) Where any matter is required to be prescribed or 
regulated by rules under this Act, and no special provision is made 
as to the authority by whom the rules are to be made, the rules 
shall be made by the Governor-General in Council, with the sanc¬ 
tion of the Secretary of State, and shall not be subject to repeal 
or alteration by any legislature in India. 

(2) Any rules made under this Act may be so framed as to 
make different provision for different provinces. 

(3) Any rules to which subsection (1) of this section applies 
shall be laid before both Houses of Parliament as soon as may 
be after they are made, and, if an address is presented to His 
Majesty by either House of Parliament within the next thirty 
days on which that House has sat after the rules arc laid before 
it praying that the rules or any of them may be annulled, Hi* 
Majesty in Council may annul the rules or any of them, and those 
rules shall thenceforth be void, but without prejudice to the validi¬ 
ty of anything previously done thereunder: 

Provided that the Secretary of State may direct that any 
rules to which this section applies shall be laid in draft before 
both Houses of Parliament, and in such case the rules shall not 
be made unless both Houses by resolution approve the draft 
either without modification or addition, or with modifications and 
additions to which both Houses agree, but, upon such 
approval being given, the rules may be made in the form in which 
they have been approved, and such rules on being so made shall 
be of full force and effect, and shall not require to be further laid 
before Parliament. 
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